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On June 18, 2008, the County of Alameda (''the County") received from the California

Energy Commission (''the Commission") a Notice of Receipt of the Petition to Extend

Construction Deadline for the Russell City Energy Center Project (01-AFC-7C) dated June 13,

2008 ("Notice of Receipt"). The County thereafter filed comments in opposition to the Petition. 1

On July 24, 2008, Staff issued its recommendation to the Energy Commission that it approve

the Petition. Having considered the Staff recommendation and argument of the Applicant, the

County submits this objection to Staff's recommendation.

1.. The County Requested An Evidentiary Hearing into Good Cause

The County first takes issue with Staff's response to the request for a full evidentiary hearing

into whether good cause exists for the extension as provided in SEPCO (92-AFC-2C). Both the

28 1 The County hereby reincorporates by reference all of its preViously submitted comments.
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County and Group Objectors demanded such an evidentiary hearing in accordance with the

2 procedures set forth in the SEPCO Committee Procedural Conference transcript. (See County

3 of Alameda's Comments On Petition, 8:4-5, 4:1-6; Group Objectors Objections ...and Demand

4 for Evidentiary Hearing, 2:10-11)

5 The only information presently before the Commission is counsels' argument. No testimony

6 or evidence in support of good cause has been provided. The Commission should thus hold an

7 evidentiary hearing on whether the Applicant has a reasonable likelihood of obtaining financing

8 for the project and the existence of the Power Purchase Agreement with PG&E. This Petition

9 once again indicates that the Applicant does not have the financing to commence construction.

10 As lack of financing has plagued the RCEC since the original approval of the AFC in September

11 of 2002, and prevented the original applicant; Calpine, from commencing construction, and

12 evidentiary hearing is warranted to determine whether good cause exists.2

13 2. Staff Does Not Address the Requirement that the Extension be Analyzed Pursuant to
20 CCR 1769(b) as Provided By SEPCO

14
The June 13, 2008 Notice of Receipt of Petition to Extend Construction Deadline for this
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project specifically states the request "was submitted to the Energy Commission for review and

approval as required by Title 20, California Code of Regulations, section 1769(b)." Pursuant to

that Notice and in accordance with the procedural steps enumerated in SEPCO, the County

submitted its opposition to the Petition with a full briefing of the section 1769 criteria. Staff's

letter to the County then stated that the Petition was filed under section 1720.3 and therefore

Petitioner simply had to make a showing of good cause. Staff's subsequent recommendation

similarly ignored the precedent set in SEPCO and concluded that Applicant's statements

constituted good cause for another extension.

While the County concedes that there seems to be no consistent treatment of petitions flied

under the authority under section 1720.3, the County asserts that a petition filed under section

2 The County notes that Staff mischaracterized the burden of proof in this matter, stating in the proposed Order "[T]he'
Commission received several public comments protesting the extension, but there was no evidence refuting the
petitioner's statements..." (emphasis added) .
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1720.3 nonetheless should be analyzed under the criteria set forth in section 1769. When the

Committee first received a petition for an extension, recognizing that it did not have a clear

procedure, it held a separate "Procedural Conference" to develop the proper analysis for such

requests. (See generally, Transcript of Committee Procedural Conference, SEPCO Compliance

Proceeding, 92-AFC-02, July 1, 1999.) Through the Procedural Conference, the Committee

intended on setting precedent for assessment of future petitions. The end determination was

that a finding of "good cause" under section 1720.3 requires that the Applicant satisfy the criteria

enumerated in section 1769(a)(1)(a)-(g).3

While future proceedings are not bound by such agency decisions absent specific

designation as precedent, the County believes that SEPCO is illustrative of the proper inquiry.

As the County has previously submitted, the Committee should analyze this petition in

accordance with the 1769 inquiry discussed in SEPCO.

3. Inconsistent Treatment of Similar Petitions Is III-Advised

While Applicant may argue that SEPCO does not apply, counsel for the Applicant, who also

represents East Altamont, did not object to the 1769 analysis conducted for the East Altamont

petition for extension of deadline, submitted only two weeks before Russell City's petition. Staff

treated the East Altamont petition as a modification and conducted an inquiry, under the section

1769 criteria.4

In fact, the document noticing the petition was titled "Notice of Petition to Amend The Energy

Commission Decision" and stated that the "review process includes an evaluation of the

consistency of the proposed change with the Energy Commission's Decision and if the project,

as .modified, will remain in compliance with applicable laws, ordinances, regulations and

standards." (East Altamont, 01-AFC-4C, Notice of Receipt). Staff's June 23, 2008 analysis of

the East Altamont petition for an extension highlighted numerous areas of concern that would

3 The County's argument that Applicant has failed to satisfy these factors is fully briefed in its "Comments on Petition
for Extension", filed June 30, 2008.
• The County requests that the Commission take administrative notice of the East Altamont petition, Notice of Receipt
and Staff Analysis (01-ACF-4C).
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need to be revisited in the amendment. For example, the Staff Analysis notes that newer

2 ambient air quality standards are in force that may require further review. (p.3)

3 As the County sees no distinction between the form of the two petitions, Hied within two

4 weeks of each other by the same counsel, the County believes that the two petitions should

.. 5 have been evaluated under the same criteria, to wit, assessment of the section 1769 factors.

6 4. Evidence of the Power Purchase Agreement Should be Critically Analyzed

7 By way of example of the need for an evidentiary hearing, the Commission should consider

8 with a critical eye Applicant's unsworn statement that it has a Power Purchase Agreement with

9 PG&E. (See Petition, pg 6) While the Applicant, through its counsel, states that the "Project

10 Owner has executed a Power Purchase Agreement with PG&E", a finding to this effect can not

11 be made without sworn testimony. In contrast, PG&E's position is that it has "reached

12 agreement in principle."s It is exactly this sort of inconsistency that requires a noticed

13 evidentiary hearing on a petition for extension.

14 5. Section 1720.3 Provides for An Extension, But Not Successive Extensions

15 It is the County's position that section 1720.3 provides authority to grant only one extension.

16 The Applicant's reliance on Mirant. Delta (00-AFC-1C), which by its own argument, is not

17 precedent setting, is misplaced. The Mirant Delta Order 04-0825-04 granted the extension of

18 construction milestones, not the deadline to begin construction. Moreover, the Mirant Delta plant

19 was more than just a plan on paper. (See Staff Analysis, June 16, 2006) While this was the

20 second extension of construction milestones, construction had already begun and was nearly

21 10% completed. As such, it is not a similar situation as RCEC and should not be considered to

22 refute the County's proposed interpretation of the regulation limiting extensions.

23 6. The County's Previous Appeals Are Not Good Cause For Extension

24 The Applicant noted that ''the Supreme Court's denial of the Petitions [re reconsideration

25 and intervention] on January 3, 2008 shou(d have cleared the path for the Project Owner to

26 move forward with the RCEC Project and to commence construction well before September 10.

27

28
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, /

2008." (Applicant's Comments, at 4) As such,all references to the County's previous appeals

2 are irrelevant and should not be given any weight in determining whether the Applicant has

3 made a showing of good cause.

4 Conclusion
/

5 For the reasons stated here'ln, the County respectfully requests that the Commission either

6 deny Applicant's petition on its face, or in the alternative, schedule a full evidentiary hearing into

7 whether good cause exists.

8

9 Respectfully Submitted.

10

11

12 DATED: July 29. 2008
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RICHARD E. WINNIE, County Counsel in
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)

BRIAN E. WASHINGTON,
Assistant Cou Counsel

Attorneys for County of Alameda
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5 .
See, PG&E News Release, July 22,2008,

http://www.pge.com/aboutlnews/mediarelations/newsreleaseslq3_2008/080722.shtml
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