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"Grandview Realty” To Eurika Dur/DC/USEPA'US@EPA

<GrandviewRealty@comcast.
net> £
01/02/2008 01:51 PM bec

Subject RE: The BAAQMD permits for Russell City Energy Center
were issued in error.docx

BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION ASSOCIATION AGENCY
WASHINGTON D.C.

Re: Bay Area Air Quality Management District
Russell City Energy Center

On November 1, 2007 the Bay Area Air Quality Management District
BAAQMD issued an authority to construct, PSD permit and Emission Reduction
Credits ERC for the Russell City Energy Center. A 600MW fossil fuel fired
facility adjacent to endangered species and protected habitats. Petitioner
has another interest in the permit issuance in that I live at the location
of the maximum CO impact. Petitioner brings this appeal to revoke the
authority to construct PSD permit and ERC for the Russell City Energy Center
BAAQMD does not have the authority to issue federal actions in this case.
The Authority Issued by the EPA in the January 24, 2006 re-Delegation
agreement was for another facility with the same name as “The new” Russell
city Energy Center. The authority extends only to the previous facility,
and “minor revisions.” The prior authority included the requisite for a
formal biological opinion from the USFWS.
http://www.epa.gov/region09/air/permit/pdf/ba-psd-re-delegation-janté-signed

.pdf
The new Russell City Energy center (RCEC) has a different, non- contiguous
location. It is a new permit. The equipment and associated emissions Ahave
changed. Many mitigations have been removed. The condition of a Formal
Opinion from USFWS has been removed. The operation has changed from a
baseload facility to a peaker plant as well as other changes. There is new
ownership. It is clearly beyond “minor changes”

The BAAQMD did not follow its rules or those of the clean air act in
approving RCEC. The one public notice prior to issuance of the permit was
incomplete and ineffective. Petitioner also requests a copy of the amended
PDOC which was never provided or noticed to the public and petitioner may
have additional issues after review of the document.

1. Public Notice ’

The BAARQMD failed to notice the issuance and provide a public comment
period for the amended PDOC for the RCEC as required by District Regulation
2-2-405. The amended PDOC is only reflected in the Energy Commission Docket
Log.

(http://www.energy.ca.gov/dockets/docket redesign.php?docketNo=01-AFC-7C.htm
1) The amended PDOC is not even listed on the BAAQMD public noticing page
nor was it noticed in any newspapers for public comment as required by
- district regulation 2-2-405.

2. BACT: '

The projects PSD analysis indicates that the project will violate the new
California NO2 standard of 332 ugm3 when combined with background NO2 levels

{ FDOC table 9). Best Available control Technology is available and
achieved in practice which would limit large quantities of NO2 emissions
during start-up and prevent violations of the new standard. This
technology, the fast start technology OpFlex from General Electric was
recommended by the CEC but not required for the project in the FDOC by
BARAOMD. . This technology has been demonstrated in practice at the Palomar




Project in Escondido and is therefore required under regulation 2-2-206 of
the districts rules and regulations as it has been demonstrated in practice
and will prevent a significant impact to air quality in the BAAQMD. These
emissions would also be comnsidered a public nuisance under the BAAQMD
Regulation 1, Section 301: Public Nuisance and the California Health and
Safety Code. .

3. ERC Deficit

The FDOC identified that the RCEc will surrender ERC’s in the amounts of 103
TPY of NOx and 80 TPY of POC to offset new emissions of 134 TPY of NOx and
28.5 TPY of POC. The project has the potential to emit up to 2,213 lbs of
NOx per day while the FDOC provides only 844 lbs per day from the issuance
of the BRC’s. The ERC's mitigate only 38 percent of the projects NOx
emissions on any given day.

4. Emission Reduction Credit Exchange

The FDOC also changes the emission reduction package that was presented in
the PDOC for the project which is a major alteratiom of the permit without
appropriate opportunity for the public to comment on the projects offset .
package. The FDOC for the RCEC allows swapping BRC’s with an already
approved project the East Altamont Energy Center. The East Altamont energy
Center’s offset package was designed to mitigate significant impacts under
CEQA in the Energy Commission siting process and public review and comment
is required.
BAAQMD participated in the California Energy Commission (CEC) process and
incorporated aspects of it into its decision. The public reasonably thought
that concerns expressed to BAAQMD staff at the CEC Hearing would constitute
"participation.” BAAQMD subsequently opened and closed its public comment
period with one notice in the English newspaper. Instructions were not
offered in the notice about how to request a hearing, a telephone number,
the amount of PSD increment consumed, or the amount of Emission Reduction
Credits issued. Public Comments from the CEC hearing were not incorporated
into its decision. Other Agencies were not informed including the affected
county (Alameda) and city (Hayward) and the San Francisco Bay Conservation
and Development Commission, with jurisdiction over the adjacent shoreline.
The California Department of fish and Game was not notified. East Bay
Regional Park Department was not notified. No ocutreach to the majority, low
income and non-English speaking community adjacent to the site occurred. The
nearby hospitals were not notified. The current participants and the
participants from the previous approval were not noticed.
The CEC approved the project. The CEC physical measurements for notice and
environmental Justice Issues were from the middle of the project. Under this
logic a 2 mile wide facility would need to consider and notice no one. This
act reduced the apparent population impact, probably by a factor of five and
about 440 acres.
Appeals to the CEC decision are pending in the Supreme Court of California.
Parties include the County of Alameda, Chabot College and other groups. Air
Quality is the major concern followed by Failure to provide proper notice.
BAAQMD issued its Final notice of action despite these actions without
notifying any of the parties.
The Final notice of Action includes all of the above. Also, it does not have
the address of the facility. The notice states that it is effective on
November 1st. It is dated November 30th and Posted December 6th. It was not
posted until after numerous comments from me. BAAQMD has resisted my
attempts for clarification and participation. We feel at a distinct
disadvantage receiving a notice after the fact.
The site is a non-attainment area. The conclusions of the determination of
compliance do not include a determination of public benefit.

The EPA relied on in incorrect -information when it made its request for an
informal opinion from USFWS. The impacts of air, noise, light and water




pollution were not considered. The measurement for noise impacts was to the
Cogswell footbridge at the opposite -end of the end of the protected habitat.
The impact in the actual habitat could be 70db. The site is surrounded on at
least 180 degrees by wetlands.

Better technology was recommended by the CEC but not supported by BAAQMD.
Determinations were made based upon outdated information. No measure of
greenhouse gas emissions was demonstrated. The cumulative effects; of this
project, the Nearby Eastshore Energy Center proposal, and the 2 freeways
near both sites was not considered. The Greenhouse gas emissions dwarf the
goals of the Districts $3,000,000 greenhouse gas reduction grant program.

A virtual repeat of the above is now occurring with the Eastshore Energy
Center licensing process. BAAQMD received over 1000 public comments and did
not elect to have a hearing, comsider their concerns or notify the
commenter's of further action.

BAAOMD Toxic Air Contaminant (TAC) health risk screening does not including
Acrolein, and, at least for Eastshore, their emission factors are much lower
than the EPA's HAPs (Hazardous Air Pollutants).

I ask for reasonable fees for participation/intervention in BAAQMD actions
including, legal and expert opinions. Should the board not summarily agree
to my above requests I ask for time to secure legal counsel and expert
testimony for an oral hearing. I also request a waiver of any fees. As a
member of the public with no direct financial motive any fees would create a
hardship.

Rob Simpson 510-909 1800
27126 Grandview Avenue Hayward California 94542

While my primary means of communication with relevant agencies has been
verbal. The following is a record of relevant email communications.
Page 6-8 Emanuelle Rapicavoli/R9/USEPA/US@EPA

Pages 9-18 BAAQMD

Pages 9-23 USFWS

Page 24-25 argument for BACT

Hi Rob,

I did contact BAAQMD and they did verify that they published a public notice
in the Oakland Tribune on April 12, 2007 announcing the proposed permit.
They issued the permit on November 1lst, 2007. The permit became effective
one month later and was noticed at that time again in the Oakland Tribune on
December 3rd, 2007.

Because we have delegated the issuance of this permit to the BAAQMD, they
are responsible for the public notice requirements of this permit.
To view our delegation agreement to the BAAQMD, visit:

http://www.epa.gov/region09/air/permit/pdf/ba-psd-re-delegation-jan06-signed
.pdf . :

To appeal the PSD portion of the permit, you can send your written appeal to
the Environmental Appeals Board. At this point, EPA region 9 can not opine
on these appeals, it is up to the EAB to review your case.

Information on how to appeal can be found here:

http://www.epa.gov/eab/
NOTICE: All filings delivered to the Board by hand or courier, including

Federal Express, UPS, and U.S. Postal Express Mail, MUST be delivered to the
following address:

Colorado Building




1341 G Street, WW

Suite 600

Washington, D.C. 2000S
All documents that are sent through the U.S. Postal Service (except by
Express Mail) MUST be addressed to the EAB's mailing address, which is:

U.S. Eunvironmental Protectiom Agency

Clerk of the Board, Environmental Appeals Board (MC 1103B)
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460-0001

I hope that is helpful,
Emanuelle Rapicavoli/R9/USEPA/US@EPA  12/12/2007 03:46

Emanuelle,

Any luck finding out if there is a PSD permit and if the procedures are in
compliance? '
Rob

————— Original Message-----

From: Rapicavoli.Emmanuelle@epamail.epa.gov
[mailto:Rapicavoli.Emmanuelle@epamail .epa.gov]
Sent: Monday, December 10, 2007 6:31 PM

To: Grandview Realty -

Subject: Re: FW: Russell City Energy Center

Hi Rob,

I am still looking into this with the BAAQMD. I'll try to get you a response
by Wed. Thanks for your patience,

Emmanuelle 12/07/2007 10:04 FW: Russell City Energy Center
Hi Emmanuelle,

Have you had any luck obtaining public notices from BAAQMD that comply with
124.10. Can you tell me the date of issuance of the PSD permit.

" The other section that I questioned is also from 124.10. ocops I said

124.1]1 below I think that it is all in 124.10

(vii) For PSD permits only, affected State and local air pollution control
agencies, the chief executives of the city and county where the major
stationary source or major modification would be located, any comprehensive
regional land use planning agency and any State, Federal Land Manager, or
Indian Governing Body whose lands may be affected by emissions from the
regulated activity;

From: Grandview Realty [mailto:GrandviewRealty@comcast.net]
Sent: Wednesday, December 0S, 2007 12:54 PM

To: 'rapicavoli.emmanuelle@epa.gov'

Subject: Russell City Energy Center




Hi BEmmanuelle,

I did find one of the sections I referenced. Sorry I’ll try to be more
organized. Can you tell meé if this section applies?
Thank You

Rob Simpson
Hayward Area Planning Association
510-909-1800

124 .11 page 2B0-281

{d) Contents (applicable to State programs, see §§ 123.25 (NPDES), 145.11
(UIC), 233.26 (404), and 271.14 (RCRA))-—

{1) All public notices. All public notices issued under this part shall
contain the following minimum information:

(i) Name and address of the office

processing the permit action for which

notice is being given;

(ii) Name and address of the permittee

or permit applicant and, if different,

of the facility or activity regulated

by the permit, except in the case

of NPDES and 404 draft general permits

under §§ 122.28 and 233.37;

(iii) A brief description of the business conducted at the facility or
activity described in the permit application or the draft permit, for NPDES
Or 404 general permits when there is no application.

(iv) Name, address and telephone

number of a person from whom interested

persons may obtain further information,.

including copies of the draft

permit or draft general permit, as the

cagse may be, statement of basis or fact

sheet, and the application; and

{v) A brief description of the comment

procedures required by §§ 124.11

and 124.12 and the time and place of

any hearing that will be held, including a statement of procedures to
request a hearing (unless a hearing has already been scheduled) and other
procedures by which the public may participate in the final permit decision.

No virus found in this outgoing message.

‘Checked by AVG Free Edition.

Version: 7.5.503 / Virus Database: 269.16.14/1172 - Release Date:
12/5/2007 8:41 AM

Mr. Bateman,

Thank you for your answers. If you would be more comfortable with you
attorney answering my questions I can understand that. I think that they are
reasonable questions regarding the public permitting process. While I do not
believe that I threatened litigation against BAAQMD I did reference existing
Supreme Court litigation. I would think that all actions of BAAQMD are
inherently under threat of litigation. I will forward my correspondence
with your staff to you so you can see if you think my comments constitute a
particular threat.

My questions are basically the same as they have been. I would like to know
the dates of all actions. I believe that my confusion is understandable
given the new notice of final action posted on your website Dec. 6, dated




Nov. 30 effective Nov. 1

I would like to know if the code sections below pertain to this action and
if so how they have been satisfied because I canmot find any satisfaction
of the requirements and they certainly appear to apply. _

My fourth question below meant to ask if the original authority to construct
had expired.

Again, I would like to request a public hearing.

Thank You,
Rob Simpson
12/06/07
Hayward Area Planning Association
Mr. Simpson:
Our Legal Council has informed me that you have threatened litigation
against the BAAQMD over the issuance of our permit for the Russell City
facility. Accordingly, we have been advised to not discuss detailed issues
regarding permit issuance with you. Of course, you are entitled to review
public records in our possession -- I believe that you have indicated that
You have already made such a Public Records Request.
Here are brief responses to the five numbered questions in your e-mail.
1 has the authority to construct been issued
Yes.
2 has the ERC banking been approved
If you are referring to the ERCs provided by the applicant for this
project, yes.
3 has the PSD permit been issued
Yes {the Authority to Construct also serves as the PSD permit).
4 did the original application expire?
No, the disposition of the original application was the issuance of an
Authority to Comstruct.
5 Is this considered a new application or an amendment to the original app?
It is considered a new application that is an amendment to the original
proposed project.
Brian Bateman
Director of Engineering
Bay Area Air Quality Management District
(415) 749-4653
----- Original Message-----
From: Grandview Realty [mailto:GrandviewRealty@comcast .net]
Sent: Thursday, December 06, 2007 5:29 PM
To: Brian Bateman
Subject: FW: russell city energy center
Mr. Bateman, .
Thank you for any effort to answer the following questions.
Rob Simpson
From: Grandview Realty [mailto:GrandviewRealtyecomcast.net]
Sent: Thursday, December 06, 2007 10:34 AM
To: 'Weyman Lee'
Subject: FW: russell city energy center
Weyman,
I am trying to determine the sequence of events and present status of the
project. '
has the authority to construct been issued
has the ERC banking been approved
has the PSD permit been issued
did the original application expire?
Is this considered a new application or an amendment to the original app?
"If any of these events has happened can you tell me the dates and direct me
to-any notices.

e wpopR

My other questions pertain to the following sections. Can you tell me if



mailto:mailto:GrandviewRealty@comcast.netl

they apply to the Russell city project and if so how they have beeg
satisfied. Particularly the Highlighted portions. Again I would like to
request a public hearlng

Thank You

Rob Simpson )

2-4-405 Publication, Public Comment and Inspection: Before approving the
banking of

any emission reduction in excess of 40 tons per year of any pollutant or
before

declaring a moratorium on further banking of emission reductions, the APCO
shall

cause to be published in at least one newspaper of general circulation
within the

District, and be sent to any individual submitting a written request to the
APCO for

notification, a notice stating the preliminary decision of the APCO to
approve the

banking of emission reductions or to declare a moratorium on further banking
of

emission reductions and inviting written public comment. The APCO shall make
available for public inspection at District headquarters the information
submitted by

2-2-405 Publication and Public Comment: If the application is for a new
major facility or a

major modification of an existing major facillty, or requires a PSD
analysis, or is

subject to the MACT requirement, the APCO shall w1th1n 10 days of the
notification of

the applicant, cause to have published in at least one newspaper of gegeral
circulation within the District, a prominent notice stating the preliminary
decision of , )

the APCO, the location of the information available pursuant to Section
2-2-406, and

inviting written public comment for a 30 day period following the date of
publication.

Written notice of the preliminary decision shall be sent to the ARB, the
regional office .

of the EPA and adjacent districts. A.copy of this notice shall be provided
to any ; .
person who requests such specific notification in writing. During this
period, which ,

may be extended by the APCO, the APCO may elect to hold a public meeting to
receive verbal comment from the public. The written notice shall contain the
degree

of PSD increment consumed.

2-3-404 Public Notice, Comment and Public Inspectlon The preliminary
decision made .
pursuant to Section 2-3-403 shall be subject to the public notice, public
comment and ) .

public inspection requirements contained in Section 2-2-406 and 407 of Rule
2.

40cfr51q) Public participation. The plan shall provide that— .

(1) The reviewing authority shall notify all applicants within a.sgec1f1ed
time period as to the completeness of the application or any def1c1e§c¥ in
the application or information submitted. In the event of such a deficiency,
the date of receipt of the application shall be the date on which the
reviewing authority received all required information. .

(2) Within one year after receipt of a complete application, the reviewing
authority shall:




(i) Make a preliminary determination whether comstruction should be
approved, approved with conditions, or disapproved.

(ii) Make available in at least one location in each region in which the
proposed source would be constructed a copy of all materials the applicant
submitted, a copy of the preliminary determination, and a copy or summary of
other materials, if any, considered in making the preliminary determination.
(iii) Notify the public, by advertisement in a newspaper of general
circulation in each region in which the proposed source would be
constructed, of the application, the preliminary determination, the degree
of increment consumption that is expected from the source or modification,
and of the opportunity for comment at a public hearing as well as written
public comment.

(iv) Send a copy of the notice of public comment to the applicant, the
Administrator and to officials and agencies having cognizance over the
location where the proposed comstruction would occur as follows: Any other
State or local air pollution control agencies, the chief executives of the
city and county where the source would be located; any comprehensive
regional land use planning agency, and any State, Federal Land Manager, or
Indian Governing body whose lands may be affected by emissions from the
source or modification.

40cfri124.10

(v) Provide opportunity for a public hearing for interested persons to
appear and submit written or oral comments on the air quality impact of the
source, altermatives to it, the control technology required, and other
appropriate considerations.

(vi) Consider all written comments submitted within a time specified in the
notice of public comment and all comments received at any public hearing(s)
in making a final decision on the approvability of the application. The
reviewing authority shall make all comments available for public inspection
in the same locations where the reviewing authority made available
preconstruction information relating to the proposed source or modification.
(vii) Make a final determination whether construction should be approved,
approved with conditions, or disapproved

(vii) For PSD permita only, affected State and local air pollution control
agencies, the chief executives of the city and county where the major
stationary source or major modification would be located, any comprehensive
regional land use planning agency and any State, Federal Land Manager, or
Indian Governing Body whose lands may be affected by emissions from the
regulated activity;

(d) Contents (applicable to State programs, see §§123.25 (NPDES), 145.11
(UIC), 233.26 (404), and 271.14 {RCRA)) —(1) All public notices. All public
notices issued under this part shall contain the following minimum
information:

(i) Name and address of the office processing the permit action for which
notice is being given;

(ii) Name and address of the permittee or permit applicant and, if
different, of the facility or activity regqulated by the permit, except in
the case of NPDES and 404 draft general permits under §§122.28 and 233.37;
(iii) A brief description of the business conducted at the facility or
activity described in the permit application or the draft permit, for NPDES
or 404 general permits when there is no application.

(iv) Name, address and telephone number of a person from whom interested
persons may obtain further information, including copies of the draft permit
or draft general permit, as the case may be, statement of basis or fact
sheet, and the application; and

{(v) A brief description of the comment procedures required by §§124.11 and
124.12 and the time and place of any hearing that will be held, including a
statement of procedures to regquest a hearing (unless a hearing has already
been scheduled)} and other procedures by which the public may participate in
the final permit decision.

No virus found in this outgoing message.




Checked by AVG Free Edition.
Version: 7.5.503 / Virus Database: 269.16.13/1170 - Release Date: 12/4/2007
10:52 AM

From: Alexander Crockett [mailto:ACrockett@baagumd.gov]

Sent: Tuesday, December 04, 2007 1:34 PM
To: Grandview Realty

Subject: RE: Russell City

I gave you my answer when we talked before. The District can demonstrate
that it complied with the applicable state and federal requirements with
respect to this project. I know you may disagree with that, but I think you
' are incorrect. As I also stated, anywhere where the District did-mnot
properly follow a requirement, we will fix any deficiencies. We already did
so by publishing a notice of the permit issuance in the newspaper. I do not
see any other deficiencies. I also note that many of the regulatory
provisions that you've cited do- nat even apply to PSD permits or District
authority to construct permits. I‘m really not interested in spending any
more time trying to go through each one with you to explain why it does or
does not apply.

Sandy Crockett

From: Grandview Realty [mailto:GrandviewRealty@comcast.net]

Sent: Tuesday, December 04, 2007 1:17 PM

To: Alexander Crockett

Subject: RE: Russell City

Is that what you thought was criticism? Again I apologize that was not meant
to be a criticism. I considered it one of the admiral functions of the legal
profession. I just wanted to get you to argue for truth and justice. So if
we can set the personalities aside. This issue is not going to go away. As
you know there are several supreme court actions regarding this issue. I
think that we both know that BAAQMD actions will not survive scrutiny. So
please answer my question of your intended course of action. I am not trying
to argue with you I am just trying to get a straight answer to a direct
question.

I'll ask it again. If you are not in a position to answer just say so.

Can you demonstrate compliance with the state and federal laws that I cited
or are you going to reopen the procedure or do you have another course of
action? :
Thanks o
RobFrom: Alexander Crockett [mailto:ACrockett@baagmd.gov]

Sent: Tuesday, December 04, 2007 12:56 PM
To: Grandview Realty

Subject: RE: Russell City

I find it ironic. that you criticized me for having a “vocation to argue”.

From: Grandview Realty [mailto:GrandviewRealty@comcast.net]

Sent: Tuesday, December 04, 2007 12:48 PM

To: Alexander Crockett

Subject: RE: Russell City

I am afraid that I do not understand your position. Can you demonstrate
compliance with the state and federal laws that I cited or are you going to
reopen the procedure or do you have another course of action?

Rob Simpson

From: Alexander Crockett [mailto:ACrockett@baagmd.gov]

Sent: Tuesday, December 04, 2007 12:39 PM

To: Grandview Realty

Subject: RE: Russell City

As we have discussed, we each have our respective positions on the propriety
of the notice that was given for these proceedings, and there would be
little use in spending more time going around and around debating them
further.

Sandy Crockett




From: Grandview Realty [mailto:GrandviewRealty@comcast.net]

Sent: Tuesday, December 04, 2007 12:32 PM

To: Alexander Crockett

Subject: RE: Russell City

You are very welcome. Will you be holding a public hearing and legally
noticing the proceedings?

Rob

From: Alexander Crockett [mailto:ACrockett@baaqmd.govl

Sent: Tuesday, December 04, 2007 12:23 PM

To: Grandview Realty

Subject: Russell City

Mr. Simpson:

I got your voice mail message regarding the Russell City project. Yes, I
received your emails. Thanks for your input.

Sandy Crockett
Alexander G. Crockett, Esq.

Assistant Counsel

Bay Area Air Quality Management District

939 Ellis Street

San Francisco, CA 94109

Phone: {415) 749-4732

Fax: (415) 749-5103

www . baagmd . gov

I think we’ve already thoroughly discussed the issues of substance in our
phone conversations last week. As you know, the District and the Energy
Commission did consider the fast-start technology and determined that it was
not appropriate for this proposed facility. The cumulative impacts of this:
and other projects were also evaluated in great detail. And the public and
interested entities were given notice of the permitting action and an
opportunity to comment. You have a right to your opinion on these points,
but I don’t thinmk it would be a good use of our time for us to continue to
restate our respective positions.

As for your personal insinuations, I do not intend to dignify them with a
response.

Sandy Crockett

From: Grandview Realty [mailto:GrandviewRealty@comcast.net]

Sent: Monday, December 03, 2007 1:25 PM

To: Alexander Crockett .

Cc: Public Records; Weyman Lee

Subject: RE: PSD Permit Appeals

Thank you,

Will you be respondlng to the other issues, that I addressed below, at this
time?

Rob

From: Alexander Crockett [mallto ACrockett@baaqmd govl]

Sent: Monday, December 03, 2007 1:16 PM

To: Grandview Realty

Cc: Public Records; Weyman Lee

Subject RE: PSD Permit Appeals

To review documents related to the Russell Clty project, you will need to
schedule a time with our publlc records coordinator. Please send her a
public records request using the link on our homepage - it’s at the top in
the middle of the page. -Specify the category of documents you want to look
at, and then you can set up a time with her to do so. I'm also cc’ing her
on this email so she’ll know to expect your request.

To have you included on a mailing list for information about the project, I
am also forwarding your email to Weyman Lee, the permit engineer for the
project.

Sandy Crockett

From: Grandview Realty [mailto:GrandviewRealty@comcast.net]



mailto:mailto:ACrockett@baaqmd.govl

Sent: Monday, December 03, 2007 12:04 PM

To: Alexander Crockett

Subject: RE: PSD Permit Appeals

Dear Sandy,

I would like to schedule a time to review the entire Russell City file.
Please also add me to your interested parties list for All Hayward air
quality issues including Russell City And Eastshore Energy Center.

I realize that it is your vocation to argue. I hope that you will take the
opportunity to argue for the environment and the bay area air quality and
not become a tool of major polluters. The BAAQMD process did not work in
this instance. You can argue that it did or help to fix the problem.

This thing is heading for the Supreme court. Thousands of people have
contested the process in writing and verbal testimony, many regarding air
quality issues. Your representatlve participated in some of the hearings.
This gave people the impression that BAAQMD was considering their expressed
positions in its process. If these hearings did not constitute hearings for
your purposes it certainly gave ample notice of public interest for you to
hold your own hearings. Your notice list should at the very least include
the CEC notice list.

Notice and hearing requirements of the issuance of FDOC, Authority to
construct, ERC banking as well as the federal requirements of the PSD permit
were not completed. Comments received through the CEC hearings were not
properly logged. The cumulative effects of this and the Eastshore facility
were not considered. Outdated data was used to form inadequate conclusions.
The CEC staff recommended *“fast start Technology” that would eliminate
70,000 pounds of NO2 emissions per year as well as other benefits had BAAQMD
supported the recommendation.

A piecemeal repair of this process is not possible. Please suspend the
determination of compliance, reopen the public review process and hold
appropriate public hearings on thig matter.

Fight the polluters not the individuals, environmental groups and government
agencies that support air quality. We should be on the same gide here. Be
the steward of air quality that you must have planned to be. Fight the good
fight.

Rob Simpson

510-909-1800

27126 Grandview Avenue

Hayward CA 94542 From: Alexander Crockett [mailto:ACrockett@baaqmd.gov]
Sent: Friday, November 30, 2007 12:31 PMTo: Grandview Realty

Sub)ect ‘'PSD Permit AppealsHere is another document you may be interested
in. This is a layperson’s guide to appeallng the issuance of federal
permits at the Environmental Appeals Board in Washington, DC. Page S
discusses PSD permits and the EAB’s authority as the appellate body for
these permits. Pages 23-24 discuss the requirement  that someone participate
in the PSD permitting process - by submitting written comments on the
proposed PSD permit - in order to be able to pursue an appeal. Someone who
did not participate by submitting comments has not right to appeal the
permit.

Sandy Crockett

http://yosemite.epa.gov/oa/EAB_Web Docket.nsf/8f612ee7£fc725eddB52570760071cb
8e/8183679c852918£h8525732200729b96/$FILE/CitizensGuide®2011-13-06.pdf

Alexander G. Crockett, Esq.

Assistant Counsel

Bay Area Air Quality Management District

939 Ellis Street

San Francisco, CA 94109

Phone: (415) 749-4732

I'm not sure that you have the correct requlatory requirement here, but the
substance is correct - our agency is required to give adequate public notice
and an opportunity to comment before taking permit actions like issuing a




PSD permit. We did that here - we gave notice of the proposed issuance of a
PSD permit for this facility to the public and to EPA and other agencies,
and we invited comment on the proposed permit. We satisfied all applicable
procedural requirements for issuance of thisg permit.

Sandy Crockett

Alexander G. Crockett, Esqg.

Assistant Counsel

Bay Area Air Quality Management District

939 Ellis Street

San Francisco, CA 94109

Phone: (415) 749-4732

Fax: (415) 749-5103

From: Grandview Realty [mailto:GrandviewRealty@comcast.rnet]

Sent: Friday, November 30, 2007 11:04 AMTo: Alexander Crockett

Subject: notice required ]

This section only speaks to public notice, notice to affected agencies is
also a concern.

Rob ) :
http://a257.g.akamaitech.net/7/257/2422/12feb20041500/edocket .access.gpo.gov
/cfr_2004/julqgtr/pdf/40cfr70.7.pdE .

(h) Public participation. Except for modifications qualifying for minor
permit '

modification procedures, all permit proceedings, including initial permit
issuance, significant modifications, and renewals, shall provide adequate
procedures for public notice including offering an opportunity for

public comment and a hearing on theSfmt 8010 Y:\SGML\203153T.XXX 2031S3T
235 -

Environmental Protection Agency § 70.8

draft permit. These procedures shall include the following:

(1) Notice shall be given: by publication in a newspaper of general
circulation

in the area where the source is located or in a State publication designed
to give general public notice; to persons on a mailing list developed by
the permitting authority, including those who request in writing to be on
the list; and by other means if necessary to assure adequate notice to the
affected public; i

<<40cfrl24.15.url>> Mr. Simpson:

I found the BPA regulatory requirement for notice of the final issuance of a
federal permit {(which the PSD permit is). It ig in 40 C.F.R.

section 124.15(a), a PDF copy of which can be found at the link below.

As you will see, notice of the final issuance needs to be sent to the
applicant and anyone who submitted comments on the proposed permit.

There is no requirement for general public notice such as publication in a
newspaper, on a website, or to the CEC's service list.

http://a257.g.akamaitech.net/7/257/2422/03jul20071500/edocket . access .gpo.gav
/cfr_2007/julqtr/pdf/40cfri124.15.pdf

Sandy Crockett

Alexander G. Crockett, Esq.

Assistant Counsel

Bay Area Air Quality Management District
939 Ellis Street

San Francisco, CA 94109

Phone: (415) 749-4732

Pax: (415) 749%-5103

No virus found in this incoming message.
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---Original Message-----

From: Weyman Lee [mailto:Weyman@baagmd.gov}

Sent: Thursday, December 06, 2007 9:46 AM

To: grandviewrealty@comcast.net

Cc: Bob Nishimura

Subject: RE: Russell City

The analyses were submitted by Calpine in their Application for
Certification (AFC). You should also read the evaluation of the issues by
the CEC in the staff assessment (PSA and FSA). These documents are
available at the CEC website.

Weyman

----- Original Message----- .

From: Bob Nishimura

Sent: Wednesday, December 05, 2007 2:11 PM
To: Weyman Lee

Subject: FW: Russell City

Weyman,

Do you want to answer Mr. Simpson statement?

Bob

————— Original Message-----

From: Grandview Realty [mailto:GrandviewRealty®@comcast.net}
Sent: Wednesday, December 05, 2007 1:23 PM

To: Bob Nishimura

Subject: Russell City

Can you also direct me to the following analysis

2—2-401'Application: In addition to the requirements of Regulation
2-1-402, applications for

authorities to construct facilities subject to Rule 2 shall include all
of the following:

401.1 For new facilities, which will emit, and for a modification which
will increase

emissions more than 100 tons per year of carbon monoxide or 40 tons per

year.  of either precursor organic compounds or nitrogen oxides, an
analysis

of alternative sites, sizes, production processes, and environmental
control

techniques for such proposed source which demonstrate that benefits of
the

proposed source significantly outweigh the environmental and social
costs

imposed as a result of its location, construction or modification.




No virus found in this outgoing message.

Checked by AVG Free Edition.
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Dear Mr. Olah,

I have read with great concern the letter from the EPA to you regarding the
Russell City Energy Center in the City of Hayward.
http://www.energy.ca.gov/sitingcases/russellcity amendment/documents/others/
2007-06-11_REQUEST FOR_INFORMAL CONSULTATION.PDF

The letter incorrectly identifies the project. It states that “the nearest
tidal marshes are 1400 feet to the south and separated from the project by
distribution warehouses. In its new location Russell City would avoid
impacts to seasonal wetlands and the protected species mentioned above.”

The CEC staff report more correctly identifies the location as follows;

{see LAND USE Figure 1). It is immediately adjacent to salt ponds and
levees, designated as Baylands in the City of Hayward General Plan, and the
City of Hayward flood control channel. All areas to the north, east, and
south of the project area are utilized for mixed industrial and commercial
purposes. Baylands west of the project site have been set aside by the City
of Hayward as Open Space and are included in the wetlands, marsh, and
protected upland areas being restored under direction of the Hayward Area
Shoreline Planning Agency (HASPA).

JUNE 2007 4.5-7 LAND USE

http://www.energy.ca.gov/2007publications/CEC-700-2007-005/CEC-700-2007-005-
FSA.PDF

The attachment to the letter to you includes excerpts from Calpine’s
application. The area map incorrectly identifies the Eden Landing Preserve
as “spalt ponds”

The Calpine application identifies the elimination of mitigation Bio-10 but
does not address the big issues identified in the final decision,
elimination of the condition requiring consultation and a biological opinion
from you, the Army Corp. of Engineers, and the San Francisco Bay Water
Control board. They have also omitted Fish and Game SFBCDC and anyone else
who may be contrary to licensing a thermal power plant adjacent to sensitive
wetlands. They have also eliminated many of the air quality mitigations.

This project will have direct negative unmitigated .effects upon endangered
wildlife

This decision of the CEC is being appealed by multiple parties including the
county of Alameda, California pilots association, Chabot College and
numerous environmental groups.

The Hearing is tomorrow at 10 AM at the CEC. Please attend to reopen the
evidentiary hearing.

The following sections have been deleted from the final decision apparently
without notice or regard for you.

BIO-6 through BIO-10, Deléted.




http://www.energy.ca.gov/2007publications/CEC-800-2007-003/CEC-800-2007-003~
CMF . PDF

USFWS BIOLOGICAL OPINION

BIO-6 Formal consultation between the USFWS and USEPA shall be completed,
and the project owner shall implement all terms and conditions of the
resulting Biological Opinion.

Verification: No less than 30 days prior to the start of any site
mobilization activities, the project owner must provide the Energy
Commission CPM with a copy of the USFWS Biological Opinion. All terms and
conditions of the Biological
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Opinion will be incorporated into the Biological Resources Mltlgatlon
Implementation and Monitoring Plan.

U. S. ARMY CORPS OF ENGINEERS SECTION 404 PERMIT

BIO-7 The project owner shall acquire and implement the terms and conditions
of the USACE Section 404 permit.

Verification: No less than 30 days prior to the start of any site
mobilization activities, the project owner shall submit to the CPM a copy of
the permit required to £ill on-site wetlands. Permit terms and conditions
will be incorporated into the Biological Resources Mitigation Implementation
and Monitoring Plan.

SAN FRANCISCO BAY REGIONAL WATER QUALITY CONTROL BOARD CERTIFICATION

BIO-8 The project owner will acquire and implement the terms and conditions
of a San Francisco Bay Regional Water Quality Control Board Section 401
State Clean Water Act cerxtification.

Verification: No less than 30 days prior to the start of any site
mobilization activities, the project owner will provide the CPM with a copy
of the final Regional Water Quality Control Board certification. The terms
and conditions of the certification will be incorporated into the project’s
Biological Resources Mitigation Implementation and Monitoring Plan.

STORM WATER MANAGEMENT PLAN .

BIO-9 The project owner shall develop a RCEC Storm Water Management Plan in
consultation with the U.S. Fish and Wildlife Service, East Bay Regional
Parks District, Hayward Area Parks and Recreation District, San Francisco
Bay Regional Water Quality Control Board, City of Hayward Public Works
Department, Alameda County Flood Control District and Staff.
Verification: The project owner will submit to the CPM a Storm Water
Management Plan at least 60 (sixty) days prior to the start of any site
mobilization activities (See Soil and Water Resources, Condition of
Certification Soil & Water-3). The final approved plan will also be
contained in the RCEC Biological Resources Mitigation Implementation and
Monitoring Plan.
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HABITAT COMPENSATION

BIO-10 The project owner shall provide 26.19 acres of habitat to compensate
for the loss of upland, freshwater seasonal wetlands. To mitigate the
permanent and temporary loss of habitat, the project owner shall:

1. Purchase 26.19 acres of habitat adjacent to the proposed RCEC site; 2.
Donate the 26.19 acres of habitat to the East Bay Regional Park District
(“"EBRPD”); 3. Assist in arranging a long-term lease to the EBRPD for 30
acres of salt marsh habitat owned by the City of Hayward; 4. Provide a
suitable endowment fund to the EBRPD to manage the proposed habitat
compensation and the City of Hayward property in perpetuity; 5. Implement
the terms of the Agreement between EBRPD and the Russell City Energy lenter




LLC, to the extent such terms are consistent with the terms and conditions
of this decision; and 6. Record, with the deed to the 26.19 acres of habitat.
compensation, an appropriate instrument containing such covenants as will
benefit EBRPD and restrict use of the land as an enhanced wetland consistent
with the terms and conditions of this decision. Such restriction shall be
for the duration of the enhancement and monitoring activities specified in
Section 1.2 of the Agreement between EBRPD and the Russell City Energy
Center LLC.

Verification:

1. No less than 30 days prior to any site mobilization activities, the
project owner shall provide written verification to the CPM that the
required habitat compensation has been purchased and the restricting
covenants recorded. ) ;

2. No more than 90 days after completion of the enhancement actions
gpecified in Section 1.2 of the Agreement between the Russell City Energy
Center LLC and the EBRPD, and their approval by the regulatory agencies, the
project owner must provide written verification to the CPM that the
Applicant has provided to the EBRPD a fee simple deed to the 26.19 acre
parcel.

3. No less than 30 days prior to the start of construction of permanent
structures, the project owner shall provide written verification to the CPM
that the Applicant has paid to the EBRPD the first payment of $300,000.
Thereafter, as each subsequent payment is made to the
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EBRPD in accordance with the terms of the Agreement between RCEC and EBRPD,
the project owner shall previde written verification to the CPM within 30
days after each payment is made.

4. BIO-10 is indeépendent of, and is not intended to change, the contractual
rights and obligations of the Agreement between RCEC and EBRPD.
http://www.energy.ca.gov/sitingcases/russellcity/documents/2002-09-12_COMMIS
SION_DECIS.PDF|

Rob Simpson, Real Estate Broker

Grandview Realty 11/2/2007 11:04 AM
Application Number 15487 Facility ID # B3161.

One basis for the appeal relates to violations of District rules and
Regulations in the analysis and issuance of the Authority to Construct.
Specifically the petitioner alleges that the District violated section
2-2-301 by failing to require Best Available Control Technology for the
project. Outdated information was used in determination The EPA models
SCREEN3 and ISCST3 were used in the air quality impacte analysis based upon
1990-1994 ozone and meteorological data. Reference is made to NO2
concentrations for the last five years, 1996-2000. The BACT determination
stems from a 1999 report from Onsite Sycom for GE turbines not the approved
Westinghouse turbines. It fails to provide proven present technology that
would limit the facilities potential high NOx emissions that occur during
the power plants startup and shutdown cycles. The hourly emissions during
startup and shutdown are much greater than during normal operation since the
plants SCR and ammonia injection system are not operating at optimal
conditions. The resulting emissions could have a significant effect on
ozone and air quality in the Bay Area air basin. The projects emisgsions
combined with background NO2 levels also has the potential to violate the
new ARB NO2 standard promulgated on February 23, 2007. If this project
was needed it should have been required to utilize fast start technology
which can lower the projects startup time from six hours to one hour and
lessen the projects proposed ¢old start NOx emissions from 480 pounds to 22
pounds and the warm start emission from 240 to 28 pounds per event. This
technology has been utilized in practice at the Palomer Power Project in
Bscondido and is approved for The El Segundo facility. The technology is




cost effective and utilized in practice. The CEC staff recommended this

technology. District Staff was informed on the merits of the fast start

technology but failed to include it in the BACT analysis or require it for

the project. .
Petitioners also allege that the Health Risk assessment is inadequate

since the assessment fails to analyze the impacts of some of the toxic air

contaminates.

There is also significant opportunity for bio-sequestration of emissions in

the area.

----- Original Message-----

From: Durr.Eurika@epamail.epa.gov [mailto:Durr.Burika@epamail.epa.gov]

Sent: Wednesday, January 02, 2008 10:30 AM

To: Grandview Realty

Subject: Re: The BAAQMD permits for Russell City Energy Center were issued

in error.docx . -

Can not open the document. Can you email it in PDF?
Thanks

Eurika Durr

Clerk of the Board

Environmental Appeals Board

U.S. Environmental Protection Agency
Phone: 202-233-0110 g
Fax: 202-233-0121

"Grandview

Realty*

<GrandviewRealty To

@comcast .net> Burika Durr/DC/USEPA/US@EPA

cc

01/02/2008 01:22

PM Subject
The BAAQMD permits for Russell
City Energy Center were issued in
exrxor.docx

<. . . >>
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RECEIVED

1S. EDy
BEFORE THE ENVIRONMENTAL APPEALS BOARD S et 3"
UNITED STATES ENVIRONMENTAL PROTECTION ASSOCIATION AGENCY o U ST Mo

WASHINGTON D.C.
oive

R APPELLS BOARD
Re: Bay Area Air Quality Management District
Russell City Energy Center

On November 1, 2007 the Bay Area Alr Quality Management District

BAAQMD issued an authority to construct, PSD permit and Emission Reduction Credits ERC for the
Russedl City Energy Center. A 600MW fossil fuel fired facility adjacent to endangered species and
protected habitats. Petitioner has another interest in the permit issuance in that | live at the location of
the maximum CO impact. Petitioner brings this appeal to revoke the autharity to construct PSD permit -

and ERC for the Russell City Energy Center

BAAQMD does not have the authority to issue federal actions in this case. The Authority Issued by the
EPA in the January 24, 2006 re-Delegation agreement was for another facility with the same name as
“The new” Russell city Energy Center. The authority extends anly to the previous facility, and “minor

revisions.” The prior authority included the requisite for a formal biological opinion from the USFWS.

The new Russell City Energy center (RCEC) has a different, non- contiguous location. It is a new permit.
The equipment and associated emissions have changed. Many mitigations have been removed. The
condition of a Formal Opinion from USFWS has been removed. The operation has changed from a
baseload facility to a peaker plant as well as other changes. There is new ownership. It is clearly beyond

“minor changes”




The BAAQMD did not follow its rules or those of the clean air act in approving RCEC. The one public
notice prior to issuance of the permit was incomplete and ineffective. Petitioner also requests a copy of
the amended PDOC which was never provided or noticed to the public and petitioner may have
additional issues after review of the document.

1. Pubfic Notice

The BAAQMD failed to notice the issuance and provide a public comment period for the amended PDOC

for the RCEC as required by District Regulation 2-2-405. The amended PDOC is only reflected in the

Energy Commission Docket Log.

PDOC is not even listed on the BAAQMO public noticing page nor was it noticed in any newspapers for

public comment as required by district regutation 2-2-405.

2. BACT:

The projects PSD analysis indicates that the project will violate the new California NO2 standard of 332
ugm3 when combined with background NO2 levels { FDOC tahle 9). Best Available control Technology
is available and achieved in practice which would limit large quantities of NO2 emissions during start-up
and prevent violations of the new standard. This technology, the fast start technology OpFlex from
General Electric was recommended by the CEC but not required for the project in the FDOC by
8AAQMD. . This technology has been demonstrated in practice at the Palomar Project in Escondido and
is therefore required under regulation 2-2-206 of the districts rules and regulations as it has been
demonstrated in practice and will prevent a significant impact to air quality in the BAAQMD. These
emissions would also be considered a public nuisance under the BAAQMD Regulation 1, Section 301:

Public Nuisance and the California Health and Safety Code.




3. ERC Deficit

The FDOC identified that the RCEc will surrender ERC’s in the amounts of 103 TPY of NOx and 80 TPY of
POC to offset new emissions of 134 TPY of NOx and 28.5 TPY of POC. The project has the potential to
emit up to 2,213 ibs of NOx per day while the FDOC provides only 844 ibs per day from the issuance of

the ERC’s. The ERC’s mitigate only 38 percent of the projects NOx emissions on any given day.

4. Emission Reduction Credit Exchange

The FDOC also changes the emission reduction package that was presented in the PDOC for the project
which is 2 major alteration of the permit without appropriate opportunity for the public to comment on
the projects offset package. The FDOC for the RCEC allows swapping ERC’s with an already approved
project the East Altamont Energy Center. The East Altamont energy Center’s offset package was
designed to mitigate significant impacts under CEQA in the Energy Commission siting process and public

review and comment Is required.

BAAQMD participated in the California Energy Commission (CEC) process and incorporated aspects of it
into its decision. The public reasonably thought that concerns expressed to BAAQMD staff at the CEC
Hearing would constitute “participation.” BAAQMD subsequently opened and closed its public
comment period with one natice in the English newspaper. Instructions were not offered in the notice
about how to request a hearing, a telephone number, the amount of PSD increment consumed, or the
amount of Emission Reduction Credits issued. Public Comments from the CEC hearing were not

incorporated into its decision. Other Agencies were not informed including the affected county

(Alameda) and city (Hayward) and the San Francisco Bay Conservation and Development Commission,




with jurisdiction over the adjacent shoreline. The California Department of fish and Game was not
notified. East Bay Regional Park Department was not notified. No outreach to the majority, low income
and non-English speaking community adjacent to the site occurred. The nearby hospitals were not

notified. The current particdpants and the participants from the previous approval were not noticed.

The CEC approved the project. The CEC physical measurements for notice and environmental Justice
Issues were from the middle of the praject. Under this logic a 2 mile wide facility would need to consider
and notice no one. This act reduced the apparent population impact, probably by a factor of five and

about 440 acres.

Appeals to the CEC decision are pending in the Supreme Court of California. Parties include the County
of Alameda, Chabot College and other groups. Air Quality is the major concern followed by Fallure to
provide proper notice. BAAQMD issued its Final notice of action despite these actions without notifying

any of the parties.

The Final notice of Action Includes all of the above. Also, it does not have the address of the facility. The
notice states that it is effective on November 1%, it is dated November 30™ and Posted December 6th. it
was not posted until after numerous comments from me. BAAQMD has resisted my attempts for

clarification and participation. We feel at a distinct disadvantage receiving a notice after the fact.

The site is a non-attainment area. The conclusions of the determination of compliance do not include a

determination of public benefit.

The EPA refied on in incorrect information when it made its request for an informal opinion from

USFWS. The impacts of air, noise, ight and water pollution were not considered. The measurement for

noise impacts was to the Cogswell footbridge at the opposite end of the end of the protected habitat.




Theimpactintheactualhabitatoouldbe?Odb.ThesweismrroundedonatleastISOdegreesby

wetlands.

Better technology was recommended by the CEC but not supported by BAAQMD. Determinations were
made based upon outdated information. No measure of greenhouse gas emissions was demonstrated.
‘The cumulative effects; of this project, the Nearby Eastshore Energy Center proposal, and the 2
freeways near both sites was not considered. The Greenhouse gas emissions dwarf the goals of the

Districts $3,000,000 greenhouse gas reduction grant program.

A virtual repeat of the above Is now occurring with the Eastshore Energy Center licensing process.
BAAQMD received over 1000 public comments and did not elect to have a hearing, consider their

concerns or notify the commenter’s of further action.

BAAQMD Taxic Air Contaminant (TAC) heaith risk screening does not including Acrolein, and, at least for

Eastshore, their emission factors are much lower than the EPA's HAPs {Hazardous Air Poliutants).

1 ask for reasonable fees for participation/intervention in BAAQMD actions including, legal and expert
opinions. Should the board not summarily agree to my above requests [ ask for time to secure legal
counsel and expert testimony for an oral hearing. | also request a waiver of any fees. As a member of

the public with no direct financial motive any fees would create a hardship.

—

[ .

Rob Simpson 510-909 1800

27126 Grandview Avenue Hayward California 94542




While my primary means of communication with relevant agencies has been verbal. The following is a

record of relevant email communications.

Page 6-8 Emanuelle Rapicavoli/R9/USEPA/US@EPA
Pages 9-18 BAAOMD

Pages 9-23 USFWS

Page 24-25 argument for BACT

Hi Rob,

I did contact BAAQMD and they did verify that they published a public notice in
the Oakland Tribune on April 12, 2007 announcing the proposed perwit. They
issued the permit on November 1st, 2007. The permit became effective one month
later and was noticed at that time again in the Oakland Tribune on Oecember 3rd,
2007.

Because we have delegated the issuance of this permit to the BAAQMD, they are
responsible for the public notice requirements of this permit.
To view our delegation agreement to the BAAQMD, visit:

To appeal the PSD portion of the permit, you can send your written appeal to the
Environmental Appeals Board. At this point, EPA region 9 can not opine on these
appeals, it is up to the EAB to review your case.

Information on how to appeal can be found here:

NOTICE: All filings delivered to the Board by hand or courier, including Federal
Express, UPS, and U.S. Postal Express Mail, MUST be delivered to the following
address:

Colorado Building
1341 G Street, NW
Suite 600

Washington, D.C. 20005




All documents that are sent through the U.S. Postal Service (except by Express
Mail) MUST be addressed to the EAB's mailing address, which is:

U.S. Environmental Protection Agency

Clerk of the Board, Environmental Appeals Board (MC 1103B)
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 28466-6001

I hope that is helpful, ,
Emanuelle Rapicavoli/R9/USEPA/US@EPA  12/12/2007 03:46

Emanuelle,

Any luck finding out if there is a PSD permit and if the procedures are in
compliance?
Rob

----- Original Message-----

From: Rapicavoli.Emmanuellefepamail.epa.gov
[mailto:Rapicavoli.Emmanuelle@epamail.epa.gov]
Sent: Monday, December 10, 2007 6:31 PM

To: Grandview Realty

Subject: Re: FW: Russell City Energy Center

Hi Rob,

I am still looking into this with the BAAQMD. I°11 try to get you a response by
Wed. Thanks for your patience,

Emmanuelle 12/07/2007 10:04 FW: Russell City Energy Center

Hi Emmanuelle,

Have you had any luck obtaining public notices from BAAQMD that comply with
124,10. Can you tell me the date of issuance of the PSD permit.

The other section that I questioned is also from 124.10. oops I said

124.11 below I think that it is all in 124.10

(vii) For PSD permits only, affected State and local air pollution control
agencies, the chief executives of the city and county where the major stationary
source or sajor sodification would be located, any comprehensive regional land
use planning agency and any State, Federal Land Manager, or Indian Governing Body
whose lands may be affected by emissions from the regulated activity;

From: Grandview Realty [mailto:GrandviewRealty@comcast.net]
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Sent: Wednesday, December @5, 2007 12:54 PM
To: 'rapicavoll.emmanuelle@epa.gov’
Subject: Russell City Energy Center

Hi Esmanuelle,

I did find one of the sections I referenced. Sorry I’1l try to be more organized.
Can you tell me if this section applies?
Thank You

Rob Simpson
Hayward Area Planning Assoclation
510-909-1800

124.11 page 280-281

(d) Contents (applicable to State programs, see §§ 123.25 (NPDES), 145.11 (UIC),
233.26 (464), and 271.14 (RCRA))-

(1) All public notices. All public notices issued under this part shall contain
the following minimum inforwation:

(1) Name and address of the office

processing the permit action for which

notice is being given;

(ii) Name and address of the permittee

or permit applicant and, if different,

of the facility or activity regulated

by the permit, except in the case

of NPDES and 484 draft general permits

under §§ 122.28 and 233.37;

(iii) A brief description of the business conducted at the facility or activity
described in the permit application or the draft permit, for NPDES or 404 general
permits when there is no application.

{iv) Name, address and telephone

number of a person from whom interested

persons may obtain further information,

including copies of the draft

permit or draft general permit, as the

case may be, statement of basis or fact

sheet, and the application; and

(v) A brief description of the comment

procedures required by §§ 124.11

and 124.12 and the time and place of

any hearing that will be held, including a statement of procedures to request a
hearing (unless a hearing has already been scheduled) and other procedures by
which the public may participate in the final permit decision.

No virus found in this outgoing message.
Checked by AVG Free Edition.
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—QOriginal Message-—-

From: Grandview Realty [mailto:GrandviewRealty@comcast.net]
Sent: Thursday, December 06, 2007 5:29 PM

To: Brian Bateman

Subject: FW: russell dty energy center

From: Grandview Realty [maiito:GrandviewRealty@comcast.net]
Sant: Thursday, December 06, 2007 10:34 AM

To: 'Weyman Lee’

Subject: FW: russell city energy center




2-4-406 Publication, Public Comment and Inspaction: Before approving the banking of
any emission reduction in excess of 40 fons per year of any poilutant or before

declaring a moratorium on further banking of emission reductions, the APCO shail

cause to be published in at least one newspaper of general circutation within the

District, and be sent to any individual submitting a written request to the APCO for

notification, @ notice stating the preliminary decision of the APCO to
approve the

banking of emission reductions or to declare a moratorium on further banking of
emission reductions and inviting written public cominent. The APCO shall make

available for public inspection at District headquarters the information submitted by

2-2-405 Publication and Pubiic Comment: If the application is for a new major facility or a
major modification of an existing major facility, or requires a PSD analysis, or is

subject to the MACT requirement, the APCO shall within 10 days of the notification of

the applicant, cause to have published in at least one newspaper of general

circulation within the District, a prominent notice stating the preliminary decision of

the APCO, the location of the information available pursuant to Section 2-2-406, and
inviting written public comment for a 30 day period following the date of publication.

Wiritten notice of the preliminary decision shall be sent to the ARB, the regional office

of the EPA and adjacent districts. A copy of this notice shall be provided to any




person who requests such specific notification in writing. During this period, which
may be extended by the APCO, the APCO may elect fo hoid a public meeting to
receive verbal comment from the pubiic. The written notice shall contain the degree

of PSD increment consumed.

2-3-404 Public Notice, Comment and Pubiic inspection: The prefiminary decision made
pursuant to Section 2-3-403 shall be subject to the public notice, public comment and
pubiic inspection requirements contained in Section 2-2-406 and 407 of Rule 2.

40cfi51q) Public perticipation. The plan shail provide that—

(1) The reviewing authority shal notify all applicants within a specified time period as to the completeness of the
application or any deficiency in the application or information submitted. In the event of such a deficiency, the date of
receipt of the appiication shall be the date on which the reviewing authority received all required informadion.

(2) Within one year after receipt of a complete appiication, the reviewing authority shail:
QMammMmmuwwﬁmMu

OMMhdummmmmhMNWMMMMam
of ell materiale the submitted, a copy of the preliminary determination, and a copy or summary of other
- : P (etormingt

() Notify the public, by adverfisement in a newspaper of general circulation in each region in which the proposed
source woulkd be constructed, of the appiication, the prefiminary detsrmination, the degree of
increment consumption that is expected from the source or

modification, and of the opportunity for comment at a public hearing
as well as written pubfic comment.

o Send a copy of the notice of public comment to the applicant, the
Administrator and to officials and agencies having cognizance over
the location where the proposed construction would occur as follows:
Any other State or local air pollution control agencies, the chief
executives of the city and county where the source would be located;
any comprehensive regional land use planning agency, and any State,
Federal Land Manager, or indian Governing body whose lands may be
affected by emissions from the source or - odification.




) Provide opportunity for a public hearing for interestad persons to appear and submit
written or oral comments on the air quality impact of the source, altemstives 1o i, the conirol technology required, and
other appropriate considerations.

(vi) Consider all written commenis submiltied within a ime specified in the notice of public comment and all comments
received at any public hearing(s) in making a final decision on the approvabiiity of the application. The reviewing
authority shall make all comments avaliable for public inspection in the same locations where the reviewing authority
made available preconstruction information relating o the proposad source or modification.

(vii) Make 8 final determination whether construction should be approved, approved with conditions, or disapproved

(vi() For PSD permits only, affected State and local air poliution control agendies, the chief
executives of the city and county where the major stationary source or major modification
would be located, any comprehensive regional land use planning agency and any
State, Federal Land Manager, or Indian Governing Body whose lands may be affected by
emissions from the regulated activity;

(d) Contents (applicable to State programs, see §§123.25 (NPDES), 145.11 (UIC), 233.26 (404),
and 271.14 (RCRA)) —(1) All public notices. All public notices issued under this part shall

(i) Name and address of the office processing the permit action for which notice is being given;

(ii) Name and address of the permittee or permit applicant and, if different, of the facility or
activity regulated by the permit, except in the case of NPDES and 404 draft general permits
under §§122.28 and 233.37;

(iii) A brief description of the business conducted at the facility or activity described in the
permit application or the draft permit, for NPDES or 404 general permits when there is no
application.

(iv) Name, address and telephone mumber of a person from whom interested persons may
obtain further information, including copies of the draft permit or draft general permit, as the
case may be, statement of basis or fact sheet, and the application; and

(v) A brief description of the comment procedures required by §§124.11 and 124.12 and the time
and place of any hearing that will be held, including a statement of procedures to
request a hearing (unless a hearing has already been scheduled) and other procedures by
which the public may participate in the final permit decision.

No virus found in this outgoing message.

Checked by AVG Free Edition.
Version: 7.5.503 / Virus Databese: 269.16.13/1170 - Release Date: 12/4/2007 10:52 AM

From: Aleander Crockett [maiko:ACrockett@baaqmd.gov]
Sent: Tuesday, December 04, 2007 1:34 PM
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mailto:rnIIIItD:ACroc:kett@lbM.goy

To: Grandview Realty
Subject: RE: Russell Gty

I asve you My answar whan we taiked before, The Disirict can dsmonsiate that it compliad with the
snpicabie state and federal regquirements with respect to this proiect. | know you may disagrae with thai,
Gt ! think you 27& incorrsct. As 1 also stated anywnere where the District did not property fobow 5
rEGLITemeEni, we wn!! fix anv deficiencies. We ziready did s¢ Dy Dubiishing a notics of the penmit issuance
in ine newspanar, | 4o not see 3ny other deficiencias. | aiss noie that many of the °gma:or, nrovisions
that vou've cited 6o not aven apeily o PSD permiis o Disirict authority 12 construct pannits . I'myreslly not
interesed in spending any more ims trying ic go through ezoh ene with you o exalain W’ﬂy it does or
does nct zpoly.

Sent: Tuesday, December 04, 2007 1:17 PM
To: Alexander Crockett

Subject: RE: Russell City

- From: Aleander Crockett [maiito:ACrockett@baagqmd.gov]
Sent: Tuesday, December 04, 2007 12:56 PM

To: Grandview Realty

Subject: RE: Russell City

tfind itironic that you cri

ing a3 “wazaticn © argus”

From: Grandview Realty [maiito:GrandviewRealty@comcast.net]
Sent: Tuesday, December 04, 2007 12:48 PM

To: Aleander Crockett

Subject: RE: Russell Gty

14




From: Alexander Crockett [mailto:ACrockett@baagmd.gov]
Sent: Tuesday, December 04, 2007 12:39 PM

To: Grandview Reafty

Subject: RE: Russell City

As wa have dgiscussed, we each have ou( resoeciive positions on the prooriesy of the notice that was
given for thase proceedings, and thers woeuld be litlle uze n spending more time gong arouna and
areund debating them further ’

Sandy Crocksit

From: Grandview Reaity [mailto:GrandviewRealty@comcast.net]
Sent: Tuesday, December 04, 2007 12:32 PM

To: Alexander Crockett

Subject: RE: Russell City

: From: Aleander Crockett [mailto:ACrockett@baagmd.gov]
f Sent: Tuesday, December 04, 2007 12:23 PM

To: Grandview Reaity

Subject: Russefl City

Mr. Simpson:

I got your voice mail message regarding the Russell City project. Yes, | received your emails. Thanks for
your input.

| Sandy Crockett
| Alexander G. Crockett, Esq.

i Assistant Counsel

Bay Area Air Quality Management District
939 Elis Street

San Francisco, CA 94109
Phone: (415) 749-4732

15




Fax (415) 749-5103

* tnink we've aiready thoroughly discussed the issues of substance in cur phone conversations last week
As vou know, the Disirict and the Energy Commission did consider the fast-start technciogy and
determingd that it was not appropriate for this progosed faciity. The cumulaive impacts of this and other
grajects were aisc evaluaied in great detail. And the public and inferested sntities were given rclice of
the permitting action and an sppoitunity (o commenr. You have a right to your opinion on these points,
put § don't think it would be a good use of our tims for us fo contnue 1o restate our rescective positions.

As for your personal insinuations, | do notintend to dignify them wilh a resconse.

Sandy Crocken

From: Grandview Realty [mailtn:GrandviewRealty@comcast.net]
Sent: Monday, December 03, 2007 1:25 PM

To: Aleander Crockett

Ce= Public Records; Weyman Lee
Subject: RE: PSD Permit Appeals

From: MM[MMWQM
Sent: Monday, December 03, 2007 1:16 PM

To: Grandview Realty

Cc: Public Records; Weyman Lee

Subject: RE: PSD Permit Appeals

To review documents refated 1o the Russa!l City project. you will need to schiedule 2 time with our publiic
records coordinaior. Please send her & public records request using the link on our homepage ~ it's at
the ‘op in the middle of the page Sne:ify the category of dosuments you wani to looX at, and then you

can set up = tirme with her 16 do so. ' also co'ing Her on this emadi so she'd know te expect vour
raguast
To have yau included on & mailing st for information ab ne preject, | am also fonvarding vour email G

VWeyrnar: Lee. tha vermit engineer for the oroject

Sandy Creckeil

From: Grandview Realty [mailto:GrandviewRealty@comcast.net]
Sent: Monday, December 03, 2007 12:04 PM
To: Alexander Crockett

Subject: RE: PSD Permit Appeals

16




From: Alexander Crockett [maiito:ACrockett@baagmd.gov]
s-lt:Fﬂday November 30, 2007 12:31 PMTo: Grandview Realty
Subject: PSD Permit AppealsHere is another document you may be interested in. This is a iayperson’s
guide to appeating the issuance of federal permits at the Environmental Appeals Board in Washington,
DC. Page 5 discusses PSD permils and the EAB’s authority as the appeliate body for thase permits.
Pages 23-24 discuss the requirement that someone participate in the PSD permitting process — by
submiting written comments on the proposed PSD permit — in order to be able to pursue an appeal.
Someone who did not participate by submitting comments has not right to appeal the permit.

17




Sandy Crockett

Alexander G. Crockett, Esq.

Assistant Counsel

Bay Area Air Quality Management District

939 Eliis Street

San Francisco, CA 84109

Phona: (415) 7494732

i'm not sure that vou have the correct regulatory requircreent here, but the subsiance is corract —our
agency is required 10 give soequat@ public natice and an opporunity I somment befere 2king permit
actions kka issuing 3 S30 permut. We did ihat here — we gave notice of the proposed issuance of 3 PSD

i oermit for this facility to the public and to EPA and oiher agancies. and we nvited comment on the
oroposed permit. VWe satisfied all applicabia procedural requiremenis for issuance of thie permit.

Sanny Crocked

Alexander G. Crockett, Esq.

Assistant Counsel

Bay Area Air Quality Management District
930 Elfis Street

San Francieco, CA 94109

Phone: (415) 749-4732

Fax: (415) 749-5103

From: Grandview Really [malito:GrandviewRealty@comcast.net]
Sent: Friday, November 30, 2007 11:04 AMTo: Alexander Crockett
Subject: notice required

Thissecﬁononlyspeﬁksmpnbﬁcmﬁce,mﬁoemaﬂ’eaodagencimisdsoaoom

Rob




(h) Public participation. Except for modifications qualifying for minor permit
modification procedures, all permit proceedings, including initial permit

issuance, significant modifications, and renewals, shall provide adequate

procedures for public notice including offering an opportunity for

public comment and a hearing on the

235

Eavironmental Protection Agency § 70.8

draft permit. These procedures shall include the following:

(1) Notice shall be given: by publication in a newspaper of general circulation

in the area where the source is located or in a State publication designed

to give general public notice; to persons on a mailing list developed by

the permitting authority, including those who request in writing to be on

the list; and by other means if necessary to assure adequate notice to the

affected public;

<<46¢fri24.15.url>> Mr. Simpson:

I found the EPA regulatory requirement for notice of the final issuance of a
federal permit (which the PSD permit is). It is in 40 C.F.R.

section 124.15(a), a POF copy of which can be found at the link below.

As you will see, notice of the final issuance needs to be sent to the applicant
and anyone who submitted comments on the proposed permit.

There is no requirement for general public notice such as publication in a
newspaper, on a website, or to the CEC's service list.

.gov/cfr_

2007/julqtr/pdf/48cfri24.15.pdf

Sandy Crockett

Alexander G. Crockett, Esq.

Assistant Counsel

Bay Area Air Quality Management District
939 Ellis Street

San Francisco, CA 94109

Phone: (415) 749-4732

Fax: (415) 749-5163
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Checked by AVG Free Edition.

Version: 7.5.503 / Virus Database: 269.16.11/1161 - Release Date: 11/38/2007
12:12 PM

---Original Message-----

From: Weyman Lee [mailto:Weyman@baagqmd.gov]

Sent: Thursday, December 06, 2007 9:46 AM

To: grandviewrealty@comcast.net

Cc: Bob Nishimura

Subject: RE: Russell City

The analyses were submitted by Calpine in their Application for Certification
(AFC). You should also read the evaluation of the issues by the CEC in the staff
assessment (PSA and FSA). These documents are available at the CEC website.

Weyman

----- Original Message-----

From: Bob Nishimura

Sent: Wednesday, December 65, 2007 2:11 PM
To: Weywman Lee

Subject: FW: Russell City

Weyman,

Do you want to answer Mr. Simpson statement?

8ob

~~---Original Message-----

From: Grandview Realty [mailto:GrandviewRealty@comcast.net]
Sent: Wednesday, December 05, 2007 1:23 PM

To: Bob Nishimura

Subject: Russell City

Can you also direct me to the following analysis

2-2-491 Application: In addition to the requirements of Regulation
2-1-492, applications for

authorities to construct facilities subject to Rule 2 shall include all
of the following:

401.1 For new facilities, which will emit, and for a modification which
will increase

emissions more than 10@ tons per year of carbon monoxide or 49 tons per

year of either precursor organic compounds or nitrogen oxides, an
analysis

of alternative sites, sizes, production processes, and envirommental
control

20
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techniques for such proposed source which demonstrate that benefits of
the

proposed source significantly outweigh the environmental and social
costs

imposed as a result of its location, construction or modification.

No virus found in this outgoing message.

Checked by AVG Free Edition.

Version: 7.5.583 / Virus Database: 269.16.14/1172 - Release Date:
12/5/2007 8:41 AM

Dear Mr. Olah,

I have read with great concern the letter from the EPA to you regarding the
Russell City Energy Center in the City of Hayward.

The letter incorrectly identifies the project. It states that “the nearest tidal
marshes are 1400 feet to the south and separated from the project by distribution
warehouses. In its new location Russell City would avoid impacts to seasonal
wetlands and the protected species mentioned above.”

The CEC staff report more correctly identifies the location as follows;

(see LAND USE Figure 1). It is immediately adjacent to salt ponds and levees,
designated as Baylands in the City of Hayward General Plan, and the City of
Hayward flood control channel. All areas to the north, east, and south of the
project area are utilized for mixed industrial and commercial purposes. Baylands
west of the project site have been set aside by the City of Hayward as Open Space
and are included in the wetlands, wmarsh, and protected upland areas being
restored under direction of the Hayward Area Shoreline Planning Agency (HASPA).

JUNE 2087 4.5-7 LAND USE

The attachment to the letter to you includes excerpts from Calpine’s application.
The area map incorrectly identifies the Eden Landing Preserve as “salt ponds”

The Calpine application identifies the elimination of mitigation Bio-10 but does
not address the big issues identified in the final decision, elimination of the
condition requiring consultation and a biological opinion from you, the Arwmy
Corp. of Engineers, and the San Francisco Bay Water Control board. They have also
omitted Fish and Game SFBCOC and anyone else who may be contrary to licensing a
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thermal power plant adjacent to sensitive wetlands. They have also eliminated
many of the air quality mitigations.

This project will have direct negative ummitigated .effects upon endangered
wildlife

This decision of the CEC is being appealed by multiple parties including the
county of Alameda, California pilots association, Chabot College and numerous
environmental groups.

The Hearing is tomorrow at 10 AM at the CEC. Please attend to reopen the
evidentiary hearing.

The following sections have been deleted from the final decision apparently
without notice or regard for you.

BIO-6 through BIO-10, Deleted.

USFWS BIOLOGICAL OPINION

BIO-6 Formal consultation between the USFWS and USEPA shall be completed, and the
project owner shall implement all terms and conditions of the.resulting
Biological Opinion.

Verification: No less than 30 days prior to the start of any site mobilization
activities, the project owner must provide the Energy Commission CPM with a copy
of the USFWS Biological Opinion. All terms and conditions of the Biological
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Opinion will be incorporated into the Biological Resources Mitigation
Implementation and Monitoring Plan.

U. S. ARMY CORPS OF ENGINEERS SECTION 464 PERMIT

BIO-7 The project owner shall acquire and implement the terms and conditions of
the USACE Section 464 permit.

Verification: No less than 30 days prior to the start of any site mobilization
activities, the project owner shall submit to the CPM a copy of the permit
required to fill on-site wetlands. Permit terms and conditions will be
incorporated into the Biological Resources Mitigation Implementation and
Monitoring Plan.

SAN FRANCISCO BAY REGIONAL WATER QUALITY CONTROL BOARD CERTIFICATION

BIO-8 The project owner will acquire and implement the terms and conditions of a
San Francisco Bay Regional Water Quality Control Board Section 401 State Clean
Water Act certification.

Verification: No less than 3@ days prior to the start of any site mobilization
activities, the project owner will provide the CPM with a copy of the final
Regional Water Quality Control Board certification. The terms and conditions of
the certification will be incorporated into the project’s Biological Resources
Mitigation Implementation and Monitoring Plan.




STORM WATER MANAGEMENT PLAN

BIO-9 The project owner shall develop a RCEC Storm Water Management Plan in
consultation with the U.S. Fish and Wildlife Service, East Bay Regional Parks
District, Hayward Area Parks and Recreation District, San Francisco Bay Regional
Water Quality Control Board, City of Hayward Public Works Department, Alameda
County Flood Control District and Staff.

‘Verification: The project owner will submit to the CPM a Storm Water Management
Plan at least 60 (sixty) days prior to the start of any site mobilization
activities (See Soil and Water Resources, Condition of Certification Soil &
Water-3). The final approved plan will also be contained in the RCEC Biological
Resources Mitigation Implementation and Monitoring Plan.
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HABITAT COMPENSATION

BIO-10@ The project owner shall provide 26.19 acres of habitat to compensate for
the loss of upland, freshwater seasonal wetlands. To mitigate the permanent and
temporary loss of habitat, the project owner shall:

1. Purchase 26.19 acres of habitat adjacent to the proposed RCEC site; 2. Donate
the 26.19 acres of habitat to the East Bay Regional Park District (“EBRPD); 3.
Assist in arranging a long-term lease to the EBRPD for 30 acres of salt marsh
habitat owned by the City of Hayward; 4. Provide a suitable endowment fund to the
EBRPD to manage the proposed habitat compensation and the City of Hayward
property in perpetuity; 5. Implement the terms of the Agreement between EBRPD and
the Russell City Energy Center LLC, to the extent such terms are consistent with
the terms and conditions of this decision; and 6. Record, with the deed to the
26.19 acres of habitat compensation, an appropriate instrument containing such
covenants as will benefit EBRPD and restrict use of the land as an enhanced
wetland consistent with the terms and conditions of this decision. Such
restriction shall be for the duration of the enhancement and monitoring
activities specified in Section 1.2 of the Agreement between EBRPD and the
Russell City Energy Center LLC.

Verification: . )

1. No less than 30 days prior to any site mobilization activities, the project
owner shall provide written verification to the CPM that the required habitat
compensation has been purchased and the restricting covenants recorded.

2. No more than 90 days after completion of the enhancement actions specified in
Section 1.2 of the Agreement between the Russell City Energy Center LLC and the
EBRPD, and their approval by the regulatory agencies, the project owner must
provide written verification to the CPM that the Applicant has provided to the
EBRPD a fee simple deed to the 26.19 acre parcel.

3. No less than 30 days prior to the start of construction of permanent
structures, the project owner shall provide written verification to the CPM that
the Applicant has paid to the EBRPD the first payment of $300,000. Thereafter, as
each subsequent payment is made to the
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EBRPD in accordance with the terms of the Agreement between RCEC and EBRPD, the
project owner shall provide written verification to the CPM within 3@ days after
each payment is made.

4. BIO-1@ is independent of, and is not intended to change, the contractual
rights and obligations of the Agreement between RCEC and EBRPD.




|Rob Simpson, Real Estate Broker

I
|Grandview Realty 11/2/2007 11:64 AM

Application Number 15487 Facility ID # B3161.

One basls for the appeal relates to violations of District rules and Regulations in the analysis and
issuance of the Authority to Construct. Specifically the petitioner atleges that the District violated
section 2-2-301 by failing to require Best Availabie Control Technology for the project. Outdated
information was used in determination The EPA modeis SCREEN3 and ISCST3 were used in
the air quality impacts analysis based upon 1990-1994 ozone and meteorological data.
Reference is made to NO2 concentrations for the last five years, 1996-2000. The BACT determination
stems from a 1999 report from Onsite Sycom for GE turbines not the approved Westinghouse turbines.
It fails to provide proven present technology that would limit the facilities potential high NOx emissions
that occur during the power plants startup and shutdown cycles. The hourly emissions during startup
and shutdown are much greater than during normal operation since the plants SCR and ammonia
injection system are not operating at optimal conditions. The resuiting emissions could have a
significant effect on ozone and air quality in the Bay Area air basin. The projects emissions combined
with background NO2 levels also has the potential to violate the new ARB NO2 standard promulgated
on February 23, 2007. If this project was needed it should have been required to utilize fast start
technology which can lower the projects startup time from six hours to one hour and lessen the projects
proposed cold start NOx emissions from 480 pounds to 22 pounds and the warm start emission from
240 to 28 pounds per event. This technology has been uﬁlized in practice at the Palomer Power Project
in Escondido and is approved for The El Segundo fadility. The technology is cost effective and utilized in

practice. The CEC staff recommended this technology. District Staff was informed on the merits of the

fast start technology but failed to include it in the BACT analysis or require it for the project.




Petitioners also aliege that the Health Risk assessment is inadequate since the assessment fails to

analyze the impacts of some of the toxic air corntaminates.

There is aiso significant opportunity for bio-sequestration of emissions in the area.
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VISUAL RESOURCES - FIGURE 16
Russell City Energy Center Project - Existing View from Cogswell Marsh Footbridge
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CALIFORNIA ENERGY COMMISSION - EM™"GY FACILITIES SITING DIVISION, JUNE 2007
SOURCE: Russell City Energy Amendment No.1 - Figure 3.12-4, A
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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON DC

In the matter of

Russell City Energy Center Appeal No. 08-01

i L

OPPOSITION TO REQUEST FOR SUMMARY DISMISSAL

Introduction

I reside in the city of Hayward where I am raising my 3 children. Furthermore, I am on
the City of Hayward’s Keep Hayward Clean and Green task force (Simpson Decl. { ) and serve
as a board member for the Hayward Area Planning Association. decl. Lewis My home has been
designated to be the maximum Carbon Monoxide impact point for emissions from the Russell
City Energy Center (“RCEC”). Because the Bay Area Air Quality Management District (“the
District”) failed to comply with the notice requirements of 40 C.F.R. Part 124 and the District’s
own rules governing notice, I was precluded from commenting on the draft PSD permit issued to
RCEC. Without having been provided proper notice, I nevertheless was able to appeal the
issuance of the final PDS permit in a timely manner. Therefore, this Board should not dismiss
my appeal. Instead, the Board should rule that the District’s deficient notice of both the draft and
final PSD permits resulted in prejudicial and harmful error and the District should be required to
reopen the comment period for the permit. While the District should be in charge of making the
administrative record they did not include copies of any notices to the EAB reference was made
28 times in the response but no notices. Notices dated April 2, 2007, November 20, 2001 and
November 30, 2007(Exhibit 1). In the event that the EAB does not immediately remand this

upon review of the notices, we offer the following.

Standard of Review



The applicable standard of review by the Board in matters concerning procedural error by
an agency is whether the responsible agency’s action was arbitrary and capricious. My argument
that the notice of the draft PSD permit was inadequate invokes this arbitrary and capricious
standard of review. Kern County Farm Bureau v. Allen, 450 F.3d 1072, 1076 (9th Cir. 2006);
see also “[A] decision made without adequate notice and comment is arbitrary or an abuse of
discretion.” Natural Res. Def. Council v. EPA, 279 F.3d 1180, 1186 (9th Cir. 2002) (citing 5
U.S.C. § 706(2)(A))(bolding that EPA failed to provide adequate notice and opportunity for
comment prior to issuing final NPDES permit). Significantly, the adequacy of the agency’s
notice and comment procedure is determined without deferring to an agency’s own opinion of
the opportunities it provided. Kern County Farm Bureau, 450 F.3d at 1076; Natural Res. Def.
Council, 279 F.3d at 1186.

I. The District’s Failure to Provide Notice of the Draft Permit Is a Violation of Federal
Notice Requirements and Prejudicially Harmed Me Because It Prevented My

Participation in the Permitting Process

a. The District failed to comply with the requirements of 40 C.F.R. 124.10.

I have placed myself in a position to be made aware of any notice issued relating to
RCEC due to my extensive involvement in organizations that meet the standards outlined in 40
C.F.R. 124.10 as meriting notice. Had the District complied with the requirements of Part 124, I
would have received notice. It is disingenuous of the District to violate public notice
requirements and then argue my appeal is precluded as a result.

Pursuant to the Re-Delegation Agreement between the Environmental Protection Agency
(“EPA”) and the District, the District must comply with the notice requirements of both its own
Regulation 2, Rule 2, as well the requirements of 40 CFR 124." Section 124.10, which governs
the public notice of permit actions and public comment period, requires that public notice be

given when a draft permit has been prepared. Furthermore section 124.10 details how the notice

! Section III, § 2 of the Re-Delegation Agreement states: “The District shall issue PSD permits under this Agreement
in accordance with the PSD elements of the District’s Regulation 2, Rule 2 . . . . . Elements of Regulation 2, Rule 2
relating to state law requirements inconsistent with . . . 40 CFR 52.21 and 124. . . shall not apply to PSD permits
under this Agreement.” The requirements for publication are not inconsistent and therefore Regulation 2, Rule 2
applies to the PSD permit.



is to be provided, to whom it will be provided and how the District will generate the list of

people to inform. The section states in relevant part:

“(c) Methods. Public notice of activities . . . shall be given by the following methods: (1)
By mailing a copy of a notice to the following persons;

(vii) For PSD permits only, affected State and local air pollution control agencies, the
chief executives of the city and county where the major stationary source of major

modification would be located, any comprehensive regional land use planning agency. . .

(ix) Persons on a mailing list developed by:

(B) Soliciting persons for “area lists” from participants in past permit proceedings in that
area; and (C) Notifying the public of the opportunity to be put on the mailing list through
periodic publication in the public press . . .” (40 CFR 124.10).

I serve on the board of directors for the Hayward Area Planning Association (“HAPA”)
and have been appointed to act on its behalf in these proceedings. (Simpson Decl. §) Itisa
comprehensi\.le regional land use planning agency serving the Hayward Area. (Simpson Decl. )
Consequently, HAPA should have received notice pursuant to 40 C.F.R. 124.10(vii). I have
participated in CEC hearings through our HAPA attorney Jewell Hargleroad.

My environmental efforts have also earned me an appointment by the Mayor and City
council of Hayward to the City of Hayward’s Keep Hayward Clean and Green task force where I
serve as the Chairman of the Sustainability Committee. We passed a resolution against the
facility. Had the City of Hayward been informed of the District’s actions the Committee would
have likely commented during the public comment period. The District did not even provide
notice of the draft permit to the Board of Supervisors of Alameda County, Decl. of Gail Steele in
violation of 40 C.F.R. 124.10(c)(1)(vii). Furthermore, many people and groups participated in
the 2002 permitting proceeding for RCEC before the District, including Communities for a
Better Environment. The District, however, did not solicit persons for “area lists" from these
past permit proceedings in the area. The District did not even notice interested parties from the
original application like Communities for a Better Environment (decl. Shana Lazerow) and

parties clearly interested in Hayward proceedings like Mike Toth as identified by Sandy Crockett
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on May 8, 2007 (Exhibit 2). It is notable that Mr. Crockets actions demonstrated in the above
exhibit are not an attempt at community outreach. They are more akin to counterintelligence.
Decl. Toth

The District received 605 public comments regarding Calpine’s project and The Eastshore
Energy Center. They placed them all in the Eastshore file. They responded to them on 10/24/07
one week before the permitting action, about five months after the comments were made,
referencing Russell City Energy Center 5 times in the letter. They gave no notice of the
permitting action to occur in one week and offered no opportunities to be on a mailing list.
Public comments, district response and emails (Exhibit 3) decl. Decl. Finn, Watters, Chavez,
Silva, LePell, Pacheco, Forsyth, Kramer. All commenter’s deserve notice of the permitting
action. I would like the opportunity to provide a brief on the merits of this letter.

the District created no mailing list and did not notify the public of the opportunity to be put on
such a list. The District’s disregard for these statutory requirements resulted in harm to myself
and the public because we were unaware of the draft permit and any comment period or of the

ability to ask for a public hearing.

b. The District cannot satisfy the requireﬁnents of Part 124 by providing notice of the
draft permit to the CEC and failing to provide evidence that CEC distributed the notice.

Rather than complying with section 124 as the District is required to, the District says
that it gave sufficient notice to the public because it sent a notice to the CEC.> The District
seems to contend that it delegated its authority, for purposes of service of notice at least, to the
CEC.

No evidence that the CEC actually provided the Preliminary Determination of
Compliance (“PDOC”) or Final Determination of Compliance (“FDOC”) to any of the interested
parties was offered beyond the declaration of Weyman Lee: “The letter to the California Energy
Commission also caused a copy of the PDOC/PSD Permit to be mailed to each of the interested
parties on the Energy Commission’s service list for the Project, I am informed and believe, as it

is the practice of the staff . . . to mail copies of all written materials.” (Lee Decl., ] 2) (emphasis

? The District was required to give notice to the CEC as an agency pursuant to 40 C.F.R. 124.10 (b)(ii). That section
merely identifies agencies requiring notice, it does not indicate that the District’s responsibility terminates there.
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added). The CEC may not have served anyone. Therefore, the District cannot argue that its
distribution to the CEC resulted in distribution to the public.

Furthermore, the notice and PDOC provided to the CEC on April 2, 2007 was not posted
for viewing until May 3, 2007. ( Exhibit 4) page 4 Arguably, even the CEC was unaware of the
comment period because its comments on May 29 were “late comments” according to the
District.

Significantly, the County of Alameda filed a petition to reopen the CEC proceedings
(Exhibit 5) based largely on the failure of the CEC to provide notice to the County of its action.
The District issued the permit prior to the CEC’s decision not to reopen the proceédings.
Consequently, the County appealed to the Supreme Court of California. Considering the level of
controversy surrounding this facility the only explanation for the dearth of public comment on

the draft permit is that the notice was defective.

IL. The Untimely Notice the District Provided Was Substantially Deficient Because It
Did Not Promote Participation. '

Significantly, the District failed to include either notice in the 205 pages of its response
and declarations. I have provided copies of both the draft and final notices (Exhibit 1).

The numerous deficiencies in these notices were not harmless error. The District is
tasked with providing accurate information to the public so that it may participate in a
meaningful manner. The regulations governing notice are meant to safeguard this process and

ensure open government. The notices provided by the District thwarted this goal.

a. The true identity of the applicant was not revealed in the notice.

Federal regulation 40 C.F.R. 124.10(d)(1)(ii) provides that all public notices must contain
the “[n]ame and address of the permittee or permit applicant, and if different, of the facility or
activity regulated by the permit. . . .” Importantly, the notice does not identify the applicant as
Calpine Corporation and fails to provide Calpine’s address. The notice references the “Russell
City Energy Center,” and gives the address of the proposed facility. It is significant that the
regulation explicitly requires that if the name of the facility would not reflect the true identity of

who will be in charge of the facility, such identifying information must be provided. It was not
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in this case. This omission is harmful because Calpine was in bankruptcy and has incurred
multimillion dollar fines by the state Attorney General’s office for manipulating the energy
market. Other enforcement actions were also not disclosed. Furthermore, the District has
compliance violations that are documented in its 2001 Calpine file (Exhibit 6). The District may
argue that the applicant is Russell City Energy Center but they sent the permit to Calpine at
Calpine’s otherwise undisclosed address and the Check to the District for $249,300 was from
Calpine (Eﬁbit 7). These deficiencies resulted in prejudice because there is not sufficient

evidence that the public was aware of Calpine’s involvement.?

b The location of the facility was not adequately identified in the notices.

In bold on the notices is Russell City Energy Center. The “final notice” does not contain an
address for the facility. The name Russell City is patently deceptive. There is no city named
Russell in the Bay Area. These deficiencies resulted in prejudice because there was not sufficient

evidence that the public was aware of the location.

c. The notice of the draft permit was insufficient to inform the public of other
procedures by which it could participate in the final permit decision.

The District’s notice of the draft permit is deficient under section 124.10. Subsection
(d)(1)(v) of this section requires that the notice provide a “brief description of the comment
procedures required by §§ 124.11 and 124.12 and the time and place of any hearing that will be
held, including a statement of procedures to request a hearing . . . and any other procedures by
which the public may participate in the final permit decision.” Sections 124.11 and 124.12 detail
that in order to request a hearing it must be in writing, barring that, the election to hold a hearing
is at the discretion of the District. The notice provides no statement of procedures to request a
hearing. :

This resulted in harm because those of us who participated in the CEC proceedings were
under the impression that they were joint proceedings with the District as part of the coordinated
and streamlined permitting process. This extensive oral participation, however, did not register

* The District may argue that the applicant is Russell City Energy Center, but they sent the permit to Calpine at
Calpine’s otherwise undisclosed address, which is different from the project address (Exh. 4). The check for
$249,300 to the District was from Calpine (Exh. 5).



as “a significant degree of public interest in” the permit, See 40 C.F.R. 124.12( a)(1), simply
because we did not know to write to the District of our expectation of a public hearing. This
blatant disregard of a mandate to provide information to the public is not harmless error.

The federal regulations further mandate that all public notice include the “[n]ame,
address and telephone number of a person from whom interested persons may obtain further
information. . . .” 40 C.F.R. 124.10(d)(1)(iv). A phone number to obtain further information was
not disclosed. This requirement is meant to fécilitate the dissemination of information to the
community, however, the District’s notice eliminates one of the ways a community member
without access to the internet may have pursued information regarding the facility.

. The notice also violated the District’s Regulation 2-2-405 because it did not include the
degree of PSD increment consumed. A PSD increment is the measurement of “maximum
allowable increase[s] in the concentration of a particular contaminant.” This information is
important in the notice of the draft permit because it details the degree of impact the facility will
have. The CEC completed this analysis in Air Quality table 3, notable is the use of the old
Federal pm2.5 standard. Use of the new standard would demonstrate existing non-attainment
increased to a level of 121 percent of standard. The proposed Eastshore Energy Center CEC
proceedings disclose the current standard and demonstrate a cumulative impact of 175% of
standard. Disclosure of this information would be of paramount information to the public and

affected agencies. Air Quality tables (exhibit 8)
The notice does not identify a “draft PSD permit”

Finally, the notice of the draft permit merely invited written public comment and did not
detail the procedure for a public hearing. The notice failed to mention public hearings and it did
not state that District Regulation 2-2-405 would explain to the public in detail the District’s
~ procedure for a public hearing. Consequently, the notice was deficient under District Regulation
2-2-405 and the effect of the numerous deficiencies was to prevent meaningful public

participation.

* David Wooley and Elizabeth Morss, Clean Air Act Handbook, Section 1:119



d. Publication of the notices in the Qakland Tribune violated the District’s regulations
requiring notice.

The newspaper in which the notice was published — the Oakland Tribune — is not a
newspaper of general circulation “within the District.” The Oakland Tribune is a newspaper of
general circulation “within the City of Oakland” and “within the County of Alaméda,” as the
District acknowledges. It is not a newspaper of general circulation “within the District,” which
is comprised of seven counties and portions of two additional counties. Cal. Health & Safety
Code § 40200.

The District regulations requiring notice in a newspaper of general circulation within the
District must be interpreted to mean newspapers of general circulation covering the District.
Otherwise, any notice regarding PSD permits, which by their very nature affect regional air
quality within the District, would not reach the District residents who may be interested in
commenting on the facility.

Tellingly, the notice in the Oakland Tribune was even insufficient to inform Hayward
residents as it was not published in the Daily Review, the adjudicated newspaper of general
circulation for the city of Hayward where the facility is proposed.

Because the District failed to comply with its own regulations regarding notice of the

final permit, the 30-day appeal period has not begun to run.

III. The 30-Day Appeal Period Has Not Begun to Run and, Even if the Newspaper
Notice Sufficed as Public Notice, My Appeal to the Board Was Timely Filed on January 3,
2008 Since the Newspaper Notice Ran on December 6, 2007.

The District’s attempt to prevent this appeal on the grounds of timeliness must fail
because the 30-day period has not begun to run. First, the 30-day period has not begun to run
because the notice of the District’s action on the final permit was defective. The notice of the
final permit was defective because the list of those who are required to receive notice of the final
permit is determined by those who comment on the draft permit. 40 C.F.R. § 124.15. As1
argued earlier, because the District failed to provide notice of the draft permit — and since the
commenters to the draft permit deserve notice of the final permit under 40 C.F.R. § 124.15 —the
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District’s failure to provide notice of the draft permit fundamentally affected the identity of the
persons who should have received notice of the final permit. Thus, the District’s notice of the
final permit was defective and the appeal period has not yet run. Second, the District’s
newspaper notice was also defective within the meaning of the District’s rule, and therefore the
30 days have not begun to run. Lastly, I filed my appeal within 30 days of December 6, 2007,
when the District published the notice of the final permit in the Oakland Tribune. Therefore, if
the 30 days did begin to run, I filed my appeal on time by filing before January 7, 2008.

a. The District’s; notice of the final permit did not comply with section 124.

Under 40 C.F.R. 124.19(a), the 30-day period within which a person may request review
of a PSD permit “begins with the service of notice of the Regional Administrator’s action unless
a later date is specified in that notice.” Since the District issued the PSD permit under its
delegated authority, the “Regional Administrator” means the chief administrative officer of the
delegate agency. 40 C.F.R. 124.41. Notice of the final permit decision must be provided to “the
applicant and each person who has submitted written comments or requested notice of the final
permit decision.” Id. § 124.15(a).

Because the District failed to notice the draft permit properly (see my earlier argument),
members of the public, including me, were unable to submit comments to the draft. Thus, any
attempt on the District’s part to give notice of the final permit failed to comply with section 124.

Furthermore, 40 C.F.R. 124.15(a) requires the District to provide a reference to the procedures
for appealing the final decision. The purported notice does not contain any such information
(defeating the purpose of providing the notice arguably). In addition, my personal attempts to
acquire such information from the District were unsuccessful. Counsel for the District assumed
an adversarial position and informed me that he could not tell me what the procedures to appeal
were, nor did he provide proper citation to the relevant federal regulations in complete
contravention of 40 C.F.R. 124.15(a). (Simpson Decl. § ) The district received over 600 public
comments regarding Eastshore and Calpine’s project that they only filed in the Eastshore Energy
proceeding. They responded to the comments nearly 5 months later on October 24 1 week before
the Final permit was issued without noticing them of the action.

Because the District failed to give notice in the manner section 124 requires, the 30-day

period has not begun to run.

b. Because I filed my appeal on January 2, 2008, before 30 days from December 6,
2007, when the District published its newspaper notice, my appeal is timely.



As the District acknowledges, the notice in the Oakland Tribune was not published until
December 6, 2007. (Resp’t Brf. p.7) (In addition, consistent with that date of newspaper
publication, the District’s website (Exhibit 9) indicates that notice of the permit was provided on
December 6, 2007.) Thus, even if the notice in the Tribune sufficed as notice under section 124,
any appeal filed before January 7 (January S and 6 being weekend days) should be considered
timely. Since my appeal was filed on January 2, 2008, my appeal is timely.

c. The District’s argument that the 30-day period began to run on November 1 or
November 29 does not have any merit. -

The District argues that November 1, 2007 is the commencement of the time for my
appeal because the District mailed the notice to the applicant on that day. Mailing the notice to
the applicant does not constitute public notice under Regulation 2, Rule 2. If the Board were to
accept the District’s argument, the 30-day period would run regardless of whether anyone other
than the applicant received notice. The purpose of the public notice requirement, however, is to
let persons other than the applicant know about the permit to enable public participation.

The Board should similarly dismiss any arguments that the 30-day appeal period ran they
claim that I received a fax from the District on November'29, 2007. I received no such fax. (See
Simpson Decl.)

The District has no one but itself to blame for December 6™ being the commencement of
the appeal period because it tried to prevent anyone but the applicant from being able to appeal
30 days from the November 1, 2007 service of notice. An appeal period must be a uniform
period of time and the District cannot manipulate this uniformity to time people out of their right
to appeal.

Newspaper publication does not satisfy the requirements of 40cfr124.10 as it does not serve the
USFWS for concurrence with the Endangered Species Act, The San Francisco Bay
Conservation and Development Commission For Concurrence with the Coastal Zone
Management Act or The Chief executives of the City or County or any state or Federal land
managers as would be consistent with the Clean Air Act. email correspondence with Coastal
zone manager Tim Eichenberg Chief counsel San Francisco Bay Conservation And
Development Commission BCDC (Exhibit 10) confirming lack of notice.
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Permitting history

The District states; “The Permitting History of the Russell City Energy Center The District and
CEC followed these procedures in this case. The facility was initially licensed in 2002, but
before construction the site was relocated and so the facility had to be re-licensed and re-
permitted.”

The facility was never licensed or permitted by the EPA in 2002. No conforming public notice
was made at that time by the district, and no PSD permit was issued at that time. This is
confirmed in the re-delegation agreement. (Exhibit 11)The permit was not issued due to the .
necessity of a USFWS formal biological opinion which never occurred. This opinion was
necessary pursuant to the Endangered Species Act and acknowledgment that the project could
have a significant negative impact on adjacent endangered species and habitats.

While the relocation is the only stated reason for the re-license and re-permit, the CEC record
indicates extensive information of even greater significance than the relocation including
equipment changes, the emission profile, operating procedure, removal of mitigations, etc. The
plant went from a Base-load facility to one that is licensed to start and stop on a daily basis. The
new site is closer to a protected habitat and has a greater impact upon endangered species
mapped (exhibit 12)

Contemporaneous Emission Reduction Credits .

The notice states that “The emission increases of nitrogen oxides and precursor organic
compounds associated with this project will comply with the emission offset requirements of
District Regulation 2-2-302.” It provides no detail of the credits. They were not
contemporaneous as defined by the district. “2-2-242 Contemporaneous: The five year period of
time immediately prior to the date of application for an authority to construct or permit to
operate.” Page 18 and 19 of the Amended FDOC disclose credits from 1984, 1985, 1987, 1996,
1999, and the closest to contemporaneous being from the year 2000. This information could
certainly have raised concern in the community and affected agencies. The EPA has expressed
concerns with older Emission credits as have many other who subscribe to logic as they provide
no present relief. The following excerpt is from the CEC proceedings Staff received an oral

comment from Mr. Mike Sweeney, the Mayor of the City of Hayward, regarding the project. Mr.
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Sweeney, at the December 15, 2006 Informational Hearing, expressed concems over the impacts
of the project's emissions and net air quality benefits of the emission mitigations on the local air

quality.

Substantial Changes between the PDOC and the FDOC

The District claims that there were no substantial changes between the PDOC and the FDOC and
minimizes the etfecté of the change in the credits. The final permit provided substantial changes
to the draft permit including ERC exchanges between an already certified project the East
Altamont Energy Center and Calpine’s Hayward plan without noticing by the district of the ERC
swap between the two projects. The location of the ERC’s in the East Altamont Energy Center
was a disputed topic since the project sat on the border of the San Joaquin valley district and the
District. Both the mitigation agreement between Calpine and the San Joaquin Valley Air
Pollution Control District and the CEC’s CEQA type evaluation revolved around the location
and the timing of the ERC’s offered for the East Altamont Center.

Another major change in the FDOC which should have triggered public notice is the substitution
of POC Emission Reduction credits for NOx Emission Reduction Credits. The overreliance on
POC credits fails to mitigate the Nitrogen deposition on sensitive habitats and also increases the
formation of secondary particulate due to the reactivity of NOx emissions with particulate

precursors in the atmosphere.

PDOC FDOC
NOx 57% 26%
POC 43% 74%
( | )

The district changed the ERC package for the East Altamont Energy Center in the FDOC
without notification of the parties to the EAEC project and the San Joaquin Valley Pollution
Control District who also had a separate mitigation agreement which required governing board
approval with Calpine based on the ERC package in the EAEC Final Determination of

Compliance.
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“The District and CEC followed these procedures in this case.”

I offer the handwritten notes of Weyman lee summarizing in writing my comments. (Exhibit 13)

One of which 11/1 states “Notification Adequate?” referencing my concerns about receiving
legal notification. My BACT concems are also summarized. Perhaps in response to my concerns
11/3/07 notes summarize Mr. Lee’s conversation with Twan Ngo CEC “in hindsight, should
have made provision in condition for alternative plan.” This refers to the CEC recommended
and approved plan. AQ-SC10 AIR QUALITY CEC Twan Ngo 4.1-22 (Exhibit 14). The CEC
gave the applicant the choice of using the cleaner technology or not. The Air district did not give
them the choice to use the cleaner technology. Mr. Lee spoke with me for hours in the month of
November never informing me of the permit until I asked the right question on 11/29. My
Constructive notice of appeal was on November 1, 2007 It should be noted that Mr. Lee’s notes
11/3/07 # 2 also substantiate my concerns about the ineffectiveness of the fireplace retrofit

program

The district acknowledges that the CEC did hold extensive hearings and received a number of
letters from the public on Air Quality issues. Prior to review of the CEC proceedings the Air
district and the public did not have the information available to properly consider the Air
Districts actions. It is capricious and an abuse of discretion to make Final determinations of
compliance prior to completion of the CEC hearings in this “coordinated permit review process”.

This has led to incorrect conclusions on the part of the district.

Response to Declaration of Mike Monasmith

I have participated in CEC hearings through our HAPA attorney Jewell Hargleroad. I believe
that Mr. Monasmith would be aware of this since he knows who I am through our conversations,
personal introductions and seeing me sitting next to our attorney interacting as a client would

at the front table in hearings (Eastshore). Mr. Monasmith’s Emails (exhibit 15) provide a review
of his communications with me and demonstrate evidence of my participation. I have never
received responses to my inquiries with Mr. Monasmith. The CEC has not sent copies of all
written materials that are filed in the docket. They have only sent materials that are accompanied
by a service list. Monasmith contends that they received “several comment letters....addressing
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air quality. The last 2 pages of Monasmith’s Exhibit A disclose many opposition letters without a
docket date. The entire docket was not provided. The docket log, from the original proceedings
and service list (exhibit 16) provide extensive evidence of additional public air quality concerns
and inadequacy of the service list for satisfaction of 124.10 Please take administrative notice of
the entire proceeding. I request subpoena of all items identified in Exhibit A Monasmith Decl.
prior to a decision on this matter.

PSD REQUIREMENTS

The district alleged that “that no PSD requirements are cited in the Petition, only District
regulations and provisions of state law” Reading the petition can reveal numerous references to
PSD requirements including code and section references. Also The Failure to consider

CO2 emissions is not just a violation of state law' SB 32 and AB 1368 it is a violation of Federal
ruling Massachusetts vs. EPA 2007 and is currently in review by the EAB. Deseret Power
Electric Cooperative (Bonanza) In the Event that the Sierra Club does not prevail in the above
action, California’s unique Carbon Dioxide concerns are best expressed by the Attorney General
of California in State of California vs. EPA 2007 I ask that administrative notice be taken of
these cases. The San Francisco Bay Area is a non-attainment area for Ozone and for PM2.5.
The following excerpt is from the FDOC

The EPA models SCREEN3 and ISCST3 were used in the air quality impacts analysis. A land
use analysis showed that the rural dispersion coefficients were required for the analysis. The
models were run using five years of meteorological data (1990 through 1994) collected
approximately 6.6 km southeast of the project at the BAAQMD'’s Union City meteorological
monitoring station. Because the exhaust stacks are less than Good Engineering Practice (GEP)
stack height, ambient impacts due to building downwash were evaluated. Using 1990-1994 San
Leandro ozone monitoring data, page 60 amended FDOC

In addition to using air data from 14-18 years ago the test method is also outdated pursuant to the

following information from the EPA

promulgation package which establishes as the preferred air dispersion model in the Agency's
"Guideline on Air Quality Models" ( ) in place of the ISC3 air dispersion model was signed by
the Administrator of the US EPA on October 21. The package was then submitted to the Federal Register
office and was published November 9, 2005.

This rule becomes effective December 9, 2005. Beginning one year after this date, the new model -
- should be used for appropriate application as replacement for ISC3. During this one-year
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period, protocols for modeling analyses based on ISC3 which are submitted in a timely manner may be
approved at the discretion of the appropriate Reviewing Authority. Applicants are therefore encouraged to
consult with the Reviewing Authority as soon as possible to assure acceptance during this period.

The shoreline fumigation impact was not correctly modeled. The site is neither rural nor inland.
Please note the following excerpt:

SCREEN3 Model User's Guide

2.4.7 Fumigation Option

Once the distance-dependent calculations are completed,

SCREEN will give the user the option of estimating maximum
concentrations and distance to the maximum associated with
inversion break-up fumigation, and shoreline fumigation. The
option for fumigation calculations is applicable only for rural
inland sites with stack heights greater than or equal to 10
meters (within 3,000m onshore from a large body of water.) The
fumigation algorithm also ignores any potential effects of
elevated terrain.

The New Source Review provisions of 40CFR51.165
BACT

The equipment licensed by the district is outdated and no longer manufactured. Calpine may
install used equipment from another facility earning Emission Reduction Credits of over
$40,000,000. I provided the following letter for the air district’s Board of Directors (Exhibit 17)
but the staff did not provide it to them. A simple comparison of the emission potential for the
Calpine facility and another similar sized California facility reveals a stark difference. El
Segundo application compared to Calpine’s demonstrates NO2 emissions reduced from 134.6
tons to 91 tons, CO emissions reduced from 389.3 tons to 194.1 tons, Pm reduced from 86.8 tons
to 51.8 tons The El Segundo facility (exhibit 18) was referenced in the CEC air quality testimony
of Twan Ngo 4.1-9

The letter, referenced by the district, from the CEC to the Air district, dated May 29, 2007
(Exhibit 19) and the CEC staffs assessment explain the disparity. The following air district rules
and associated federal statutes are violated by approval of this facility.

2-2-101 Description: This Rule shall apply to all new and modified sources which are subject to
the requirements of Regulation 2-1-301. The purpose of this Rule is to provide for the review of
new and modified sources and provide mechanisms, including the use of Best Available Control
Technology (BACT), Best Available Control Technology for Toxics (TBACT), and emission
offsets, by which authorities to construct such
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sources may be granted. This rule implements the no net increase requirements of Section 40919
(a)(2) of the Health and Safety Code as demonstrated by the

requirements of Section 2-2-316. The New Source Review provisions of 40 CFR 51.165 and the
Prevention of Significant Deterioration provisions of 40 CFR 51.166

are hereby incorporated by reference.

2-2-218 Federally Enforceable: All limitations and conditions that are enforceable by the
Administrator of the U. S. EPA, including requirements developed pursuant to 40CFR Parts 60
(NSPS), 61 (NESHAPS), 63 (HAP), 70 (State Operating Permit Programs) and 72 (Permits
Regulation, Acid Rain), requirements contained in the State Implementation Plan (SIP) that are
applicable to the District, any District permit requirements established pursuant to 40 CFR 52.21
(PSD) or District regulations approved pursuant to 40 CFR Part 51, Subpart I (NSR), and any
operating permits issued under an EPA-approved program that is a part of the SIP and expressly
requires adherence to any permit issued under such program

2-2-314 Federal New Source Review Applicability: The requirements of 40 CFR 51.165
are incorporated, by reference, as part of this rule.

ENDANGERED SPECIES AND PROTECTED HABITATS

The letter from The EPA to USFWS and response from USFWS (Exhibit 20) requesting an
informal consultation contains errors of fact and incomplete analysis. The letter states “The
nearest tidal marshes are approximately 1400 feet to the south and separated from the project by
distribution warehouses In its new location, Russell city would avoid impacts to seasonal
wetlands and protected species mentioned above” The project in its new location is surrounded
an at least 180 degrees with protected habitats and endangered species (Exhibit 12) There is a
tidal channel within 50 feet of the project. There are no Warehouses between the project and
most of the biological impact areas. It should be noted that a 30 foot high warehouse offers little
respite from 145 foot tall smoke stacks. Sensitive habitats are located less than 500 feet due west
* of the project.

The request for informal consultation agreement discloses that a formal consultation was in
process in 2002 and Calpine withdrew its plan in spring of 2003 halting the consultation. Jim
Browning from the USFWS confirmed on the telephone with me that he did not consult the
original file prior to agreement with the EPA request. His letter also does not say that he
reviewed the prior evidence. I request subpoena authority to review the USFWS file regarding
this project prior to a decision by the EAB.
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The Original Application For Certification AFC biological and land use sections (Exhibit 21)

provide a reasonable assessment of the conditions at that time.

Considerations of noise impacts were studied in the original 2002 CEC

staff assessment Excerpts are as follows:

“Numerous waterfowl and shorebird species inhabit the proposed project region, and some
studies indicate ducks, geese, long distance migrants and colonial nesting birds are particularly
susceptible to noise disturbances (Burger 1981; Markham and Brechtel 1979). RECON (1989)
concluded that noise levels above 60 dBA affected the territorial behavior of a state and federally
listed bird species not known from the RCEC project region. A report on noise criteria for the
protection of endangered perching birds concluded that the 60 dBA criterion derived from the
RECON (1989) study, while not suitable for all species and situations, did come from the
available scientific data and was a reasonable departure point (TNCC 1997). The 60 dBA
criterion has been used by the USFWS as a reference point for evaluating noise impacts to
wildlife (Buford 2001)....

Staff is concerned that construction impacts, particularly noise, could directly impact sensitive
species breeding areas and wildlife using the surrounding areas. The USFWS has also raised this
concern. Applicant estimates noise levels from pile-driving and steam blow activities will range
from 106 decibels (dBA) @ 50 feet to 65 dBA @ 1.02 miles (Calpine/Bechtel 2001). Sensitive
nesting species within a one-mile radius of the proposed project site could be exposed to noise
levels above 60 dBA. A general rule for estimating noise levels at increasing distances is to
decrease the noise level by 6 dBA as the distance is doubled (Birdsell 2001). Applying this to the
pile-driving and steam blow activities provides estimated noise levels of 100 dBA @ 100 feet, 76
dBA @ 1,600 feet (> ¥ mile) and 70 dBA @ 3,200 feet (> 2 mile) respectively.

Staff was particularly concerned with potentially adverse operational noise impacts to the upland
area adjacent to the southwest border of the proposed project site. Because this upland area is
considered salt-marsh harvest mouse refugia, staff was concerned that noise from proposed
project operation would increase background noise levels, making it more difficult for the salt-

marsh harvest mouse, and other wildlife, to detect predators.
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Noise disturbances from construction activities during the mating and nesting season may have
an adverse effect on formation of pair bonds and/or reproductive success of sensitive species in
the project area; furthermore, construction related disturbances could discourage habitat use by
wildlife. Information obtained from the EBRPD documents the presence of several
breeding/nesting species under federal/state protection within a one-mile radius of the project
footprint (Taylor 2001). These include: federally and state endangered -salt marsh harvest
mouse, federally threatened, state species of concern-Western snowy plover, federally and state
endangered-California clapper rail, state species of concern, black skimmer and the state and
federally endangered-California least tern. Joe Didonato, Wildlife Program Manager for the East
Bay Regional Parks District, indicated the presence of snowy egret (Egretta thula) and black-
crowned night heron (Nycticorax nycticorax) rookeries within one-quarter mile of the proposed

project site (Didonato2001). These rookeries are listed as sensitive by CDFG....”

The 2007 CEC staff report noise and vibration section (Exhibit 22) which addresses the noise
impact for people but ignores the impact on endangered species and migratory birds. It measures
the noise impact on the San Francisco Bay trail on the Cogswell marsh bridge at the opposite end
of the protected habitat and demonstrates a noise impact of 44 db which is slightly less than the
existing noise level from the sound of the water of 44.5 db. The noise contour map in the above
exhibit demonstrates 65db next to the habitat but the map cuts off just before the habitat.
Ostensibly the habitat impact will be from 65 to 44 db going towards the bridge (exhibit 12).
This is presently an extremely quiet area away from the noise of the waves and restricted

from human access for preservation. This noise is a direct negative impact to endangered

species.

IMPACTS OF NITROGEN DEPOSITION ON CALIFORNIA
ECOSYSTEMS AND BIODIVERSITY (Exhibit 23)

The impacts described in the above referenced report demonstrate a
potentially significant impact to the environment including the vernal pools
described in the following CEC staff assessment excerpt;

Wetlands and Habitat Compensation
Although Energy Commission staff agrees with the project owner’'s conclusion that the
project site would not cause a direct loss of wetlands (RCEC 2006), thereby eliminating
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the requirement for a Wetlands Mitigation Plan originally required in Biological
Resources Condition of Certification BIO-15, there is a vernal pool on the Eastshore
Substation site that must be protected when the new transmission line is brought into
the substation. Because the project owner has conducted recent field surveys, identified
this sensitive resource, and the transmission line alignment generally avoids the vernal
pool (RCEC 2007), Energy Commission staff believes it can be protected by
implementation of relatively simple impact avoidance measures that would be described
in the project BRMIMP.

The following regulations may also be violated;

Clean Water Act of 1977

Title 33, United States Code, sections 1251-1376, and Code of Federal Regulations,
part 30, section 330.5(a)(26).

* Endangered Species Act of 1973

Title 16, United States Code, section 1531 et seq., and Title 50, Code of Federal
Regulations, part 17.1 et seq., designate and provide for protection of threatened and
endangered plant and animal species, and their critical habitat.

 Migratory Bird Treaty Act

Title 16, United States Code, sections 703-712, prohibit the take of migratory birds.
Coastal Zone Management act

The effects of Global warming and sea level rise associated with projects like this
are projected to inundate the entire area by the end of this century.

PUBLIC BENEFIT OR CONVENIENCE?

These requirements were removed from the CEC licensing process when the California energy
market was deregulated. This has led to a proliferation of licenses and an overbuilt market.
These plants are not a response to market demand or a replacement of older technologies. They
will serve to undermine the renewable energy market in the San Francisco area. When
Customers make the choice of renewable energy, as many in the Bay area are doing, Pacific Gas
and Electric PGE still receives a surcharge based upon its capacity to produce. The requirement
for these findings was not removed from the districts responsibility.

ENVIRONMENTAL INJUSTICE

The first sentence of the districts “Background” reads “The Russell City Energy Center is a 600
MW natural-gas fired power plant in the city of Hayward.” This is not true. There are no power
plants in Hayward at this time. There are plans for 2 power plants. While I believe that the EAB
understands this is not an existing facility as stated, the “Notice of Final Action makes the same
sort of mis-statement which misleads the public. Many of us do not even know the definition of
MW. It is unjust to make abbreviations in a notice without definition. Most people in the affected
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area have a limited command of the English Language if they speak it at all. The notice should
have also been in Spanish if it were to reach the majority.

Testimony of Sandra Witt DrPH Director of Planning, policy and Health Equity for the
Alameda County Public Health Department (Exhibit 24) originally used in the Eastshore Energy
Center proceedings. Socioeconomics maps and isopleths graphs for both projects is also included
demonstrating their relationship It is important to take administrative notice of the Eastshore
Energy Center because they are concurrent plans affecting the same community and referenced
on the same letter to thé community from the Air District (Exhibit 3)

The Eastshore Energy Center docket 06-afc-6 proceedings also offer extensive evidence of

public and government interest when actions are discovered.

NPDES

California Regional Water Quality Control Board letter Dated December 20, 2006 (Exhibit 25)
addresses the projects failure to failure to comply with NPDES. Flood plain map and FEMA

flood Zone map(s) (Exhibit 25) also demonstrates potential violations of the following:

Executive Order 11988, Floodplain Management

The purpose of this Executive Order, signed May 24, 1977, is to prevent
Federal agencies from contributing to the adverse impacts associated with
occupancy and modification of floodplains. In the course of fulfilling their
respective authorities, Federal agencies shall take action to reduce the risk
of flood loss, to minimize the impact of floods on human safety, health and
welfare, and to restore and preserve the natural and beneficial values served

The districts authority to issue a PSD permit.

The re- delegation agreement page 4 # 7 references (Russell City #13161) a project located at
3590 Enterprise avenue (2001 notice) district application 2896 (2001 PDOC)

The permit Dated November 1, 2007 application 15487 is for plant 18136 at Depot Rd and Cabot
Blvd. The permit does not contain an address but it is known on the notice dated April 2, 2007 as
3806 Depot Road. Map of both locations (exhibit 25)

Incredible disparity occurs between the 2002 SUMMARY OF AIR QUALITY IMPACTS
ANLALYSIS and the 2007 version (Exhibit 26) Shoreline fumigation impact increased from
34.6 to 62.4, maximum commissioning impact for carbon monoxide increased from 69.8 to 1977
Class 1 24- hour air quality impacts analysis for the Point Reyes National Seashore increased
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from .16 to .21 In a decade of great advances in pollution control this facility was redesigned to
. increase emissions. This facility only resembles the original in Name and ownership. Pursuant to
page 6 number 4 of the re-delegation agreement, the agreement should be revoked.
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Notice Inviting Written Public Comment
Notice is hereby given that the Executive Officer/Air Pollution Control Officer (EO/APCO) of the Bay
Area Air Quality Management District has issued an amended Preliminary Determination of Compliance
(PDOC) and a proposed PSD permit under application number 15487 for a proposed new power plant.
The proposed Russell City Energy Center (RCEC) would be located at 3806 Depot Road in the City of
Hayward, Alameda County, in an area zoned for industrial uses. The project was previously certified by
the California Energy Commission on September, 2002. An amendment is required because the site is
relocated approximately 1,500 feet to the north from the original location. The proposed facility would be
a nominal 600-MW, natural-gas fired, combined-cycle merchant power plant consisting of two natural
gas fired combustion turbine generators, one steam turbine generator and associated equipment, two fired
heat recovery steam generators, a 9-cell wet cooling tower, and a 300 hp diesel fired pump engine. The
PDOC documents the Air Pollution Control Officer’s preliminary decision to issue an Authority to
Construct for the proposed RCEC.

The proposed power piant would be permitted to emit the following maximum quantities of regulated air
pollutants:

Nitrogen Oxides 134.6 tons per year
Carbon Monoxide 389.3 tons per year
Particulate Matter (PM,) 86.8 tons per year
Precursor Organic Compounds 28.5 tons per year
Sulfur Dioxide 12.2 tons per year

The emissions of nitrogen oxides (as NO,), carbon monoxide, particulate matter (PM,,), and precursor
organic compounds associated with this project will meet the Best Available Control Technology (BACT)
requirement of District Regulation 2-2-301.1. The emission increases of nitrogen oxides and precursor
organic compounds associated with this project will comply with the emission offset requirements of
District Regulation 2-2-302.

Pursuant to District Regulation 2-2-405, the Air Pollution Control Officer invites written public comment
on the Preliminary Determination of Compliance and its intended action.

The Preliminary Determination of Compliance is available for public inspection at the Outreach and
Incentives Division Office located on the 5® floor of District headquarters at 939 Ellis Street, San
Francisco CA, 94109. The PDOC may also be viewed on the District website at www.baaqmd.gov.
Written comments should be directed to Weyman Lee of the District Engineering Division by

May 12, 2007.

Dated at San Francisco, the 2nd day of April, 2007.

Signed by Brian Bunger for Jack P. Broadbent
Jack P. Broadbent

Executive Officer/APCO

Bay Area Air Quality Management District
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Notice Inviting Written Public Comment

Notice is hereby given that the Air Pollu -
tion Control Officer of the Bay Area Air Quality
Management District has issued a preliminary
Determination of Compliance and a pro - .

ed PSD it for ) er

896 for t er, a
natural gas fired power plant to be located at
3636 & 3590 Enterprise Avenue in the City of
Hayward.

The proposed power plant is projected to
emit the following maximum quantities of
regulated air poliutants:

Nitrogen Oxides 134.6 tons per year
Carbon Monoxide 584.2 tons per year
Particulate Matter
PM10) 86.4 tons per year
recursor Organic
Compounds 28.5 tons per year
Sulfur Dioxide 12.2 tons per year

The emissions of nitrogen oxides, carbon
monoxide, particulate matter (PM10), precur -
sor organic compounds, and suifur Gioxide
associated with this project lrigger the Best
Available Control Technology (BACT) require -
ment of District Reguiation 2-2-301.1. The
emissions of nitrogen oxides and precursor
organic compounds associated with this proj -
ect tri the emission-offset requirements
of District Regulation 2-2-302.

Pursuant to District Regulation 2-2-405,
the Air Pollution Control Officer invites written
public comment on the preliminary Determi -
nation of Compliance and its intended action.

The prelimlnar?' Determination of Compli-
ance is available for public ins ion at
BAAQMD, Public Information Otfice, 5th floor,
939 Eliis Street, San Francisco, CA 94109.
The document is also available on the District
website at www.baaqgmd.gov. Go 1o Russell
City Energy Center in the index. Written com-
ments should be directed to the District Per -
mit Services Division by December 20, 2001.

Dated at San Francisco,
the 14th day of November 2001.

Ellen Garvey

Executive Officer/Air Poliution
Control Officer

Bay Area Air Quality
Management District

The Oakiand Tribune, #26071
November 20, 2001



Notice of Final Action

Notice is hereby given that the Air Pollution Control Officer (APCO) of the Bay Area Air
Quality Management District has issued an Authority to Construct pursuant to
Application Number 15487 for the Russell City Energy Center, located at Depot Road
and Cabot Blvd, Hayward, California effective November 1, 2007.

The project is a 600 MW combined-cycle power plant consisting of two natural gas fired
combustion turbine generators (CTGs), one steam turbine generator (STG) and
associated equipment, two supplementally fired heat recovery steam generators
(HRSGs), a 9-cell wet cooling tower, and a 300-hp diesel fire pump engine.

The equipment is subject to the Prevention of Significant Deterioration (PSD) analysis
requirement.

The final engineering evaluation document for the APCO’s decision to issue the
Authority to Construct is available for public inspection at the Public Information and
Education Office located on the 5™ floor of District headquarters at 939 Ellis Street, San
Francisco California, 94109.

The proposed project is projected to emit the following maximum guantities of regulated
air pollutants:

Nitrogen Oxides 134.6 tons per year
Carbon Monoxide 389.3 tons per year
Particulate Matter (PM;) 86.8 tons per year
Sulfur Dioxide 12.2 tons per year
Precursor Organic Compounds 28.5 tons per year

Dated at San Francisco, the 30™ day of November, 2007.

Barry G. Young

Manager, Permit Evaluation

Bay Area Air Quality Management District
939 Ellis Street

San Francisco, CA 94109
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Brian Lusher

From: Alexander Crockett
. Sent: Tuesday, May 08, 2007 3:24 PM

To: Brian Lusher

Brian:

| was looking around on the web for press on the Eastshore Energy Center and | found a website maintained by Michael
Toth. (In case you haven't seen it, it's at http://edengardens.wordpress.com/) He lays out a list of arguments against the
facility, which | expect will be reflected in his comments.

One statement he made caught my eye. He states that “According to Tierra, in its application to the CEC, this plant will
cause an impact of 50 micrograms per cubic meter 24-hour average concentration of PM2.5, where the National Ambient
Air Quality Standard, a Federal regulation, is 35 micrograms per cubic meter, a point about which the CEC has expressed
concern.” Do you know what he means by this? Is he correct that the PM2.5 emission, by themselves, will cause a
violation of the PM2.5 NAAQS, before even taking into account all of the other sources of PM2.5 that could contribute to
ambient concentrations? s he correct in this, or is this perhaps a concentration at the emission point which will be diluted
before it becomes a true “ambient” concentration? If you have any thoughts on this point, I'd be interested to hear them.
We may hear this same argument on June 1.

Sandy

5/8/2007



Brian K. Lusher

District Engineering Division
BAAQMD

939 Ellis Street

San Francisco, CA 94109
Telephone: 1-415-749-4623
Fax: 1-415-749-5030

E-mail: blusher@baagmd.gov

My (Our) name isj;/?z?o;")\/ 5/’;'{/'//91/&'05;&' KT
(Name)
1(We) Liveat /947 FAY) 2ANE
(Address)
HRAJUBLD , ch FHLAL
‘(’Ci{y, State, Zipf

Dear Mr. Lusher
and Bay Area Air Quality Management District,

I (We) Are writing to you in reference to the
Eastshore Energy Center, Permit # 15195.

I (We) are opposed to the Eastshore Energy Center being located in Hayward and disagree with the
Bay Area Air Quality Management District granting a Preliminary Determination of Compliance,
(PDOC), to Eastshore. We ask that you DENY any further approval to the Eastshore Energy Center
for several reasons.

The Eastshore Energy Center would be located in a non-attainment area, meaning Hayward has
already been determined to be an area with high levels of certain air pollutants by federal and
state standards and should not be adding further sources of these pollutants.

The BAAQMD should actively consider the health and safety of the many residents of Hayward
with as much gravity as the BAAQMD considers the fairness to, and best interest of, the applicant.

Hayward is being turned into a dumping ground for air pollutants under the BAAQMD’s watch.
Toxic Air Contaminants created by the Eastshore Energy Center would include:

1,3-Butadiene, Acetaldehyde, Acrolein Ammonia, Benzene, Benzo-a-anthracene,
Benzo-a-pyrene, Benzo-b-fluoranthene, Benzo-k-fluoranthene, Chrysene,

Dibenz-ah-anthracene, Ethylbenzene, Formaldehyde, Indeno-1 23cdpyrene,

Naphthalene, Propylene, Toluene, Xylenes, Diesel Exhaust Particulate

(This list of contaminants was taken from: BAAQMD Preliminary Determination of Compliance/ Table
4: Maximum Facility Toxic Air Contaminant (TAC) Emissions, Application Nunber 15095, Eastshore
Energy Center, April 30, 2007)

Toxic Air Contaminants created by the Russell City Energy Center would include:

Acetaldehyde b, Acrolein, Ammonia ¢, Benzene b, 1,3-Butadiene, Ethylbenzene, Formaldehyde b,
Hexane, Naphthalene, PAH sb, Propylene, Propylene Oxide b,Toluene, Xylenes

a-pursuant to BAAQMD Toxic Risk Management Policy

b-carcinogenic compound, c-based upon the worst-case ammonia slip of 5 ppmvd @ 15% O2 from the
A-1 and A-2 SCR systems with ammonia injection. (This Lists of Contaminants was taken from
BAAQMD, Preliminary Determination of Compliance/Table 2: Maximum Facility Toxic Air
Contaminant (TAC) Emissions, Russell City Energy Center, November 15, 2001)

I (We) feel that the amounts of these of pollutants are unacceptable to be released into Hayward’s
air near to residences and schools.



Therefore on the basis of Environmental Justice, and in the interest of the citizens of Hayward, I
(we) DO NOT ACCEPT the Bay Area Air Quality Management District’s PDOC and demand
that the Bay Area Air Quality Management District DENY the Eastshore Energy Center further

approval.

Additionally on the basis of Environmental Justice and fairness, and in the interest of the health and
safety of the residents of Hayward, I (we) also request that Hayward be granted adequate, continuous
real-time air quality monitoring stations-located on the Hayward flatlands without delay. (One
suitable location for these stations could possibly be located at the Chabot College Campus.)

In Conclusion, I (we) do not accept the Preliminary Determination of Compliance,(PDOC), and it’s
air quality data as accurate or valid, I (we) oppose it’s finding and demand that the Bay Area Air
Quality Management District DENY the Eastshore Energy Center FURTHER APPROVAL.

Sincerely,

__:/‘/ /4 ( Signature(s))
[

Additional Comments:

(Please mail before June 1", 2007)




Grandview Realty

m: Brian Lusher [blusher@baagmd.gov]
‘t:lt: Thursday, February 07, 2008 10:19 AM
o: Grandview Realty
Subject: RE: Response to Comments, Info on PSD and Title V Major Source Thresholds
Rob,

The FDOC was sent to the CEC, ARB, EPA and adjacent air districts on 10/17/07. Response to
comments letters were sent on 10/17/07 to the ARB, CEC and one resident of Hayward The
general reponse to comment letters were sent out on 10/24/07.

The District received approximately 605 comments regarding the PDOC and the project.
Regards,

Brian K. Lusher

Air Quality Engineer II

Bay Area Air Quality Management District
415 749-4623

----- Original Message-----
From: Grandview Realty [mailto:GrandviewRealty@comcast.net]
Sent: Thursday, February 07, 2008 1:54 AM
To: Brian Lusher
bject: RE: Response to Comments, Info on PSD and Title V Major Source Thresholds

Brian, can you tell me how many comments you received and if the date on the response October
24, 2007 was the response date to all?

THANKS
ROB

————— Original Message-----

From: Brian Lusher [mailto:blusher@baagmd.gov]

Sent: Wednesday, January 23, 2008 2:40 PM

To: grandviewrealty@comcast.net

Subject: Response to Comments, Info on PSD and Title V Major Source Thresholds

Rob,

Here is the response to comments signed by Brian Bateman, Director of
Engineering.

<<Response to Comments 102307 Commenters No Address.ZIP>>

Eastshore is not a "major source” under the PSD permit program or Title V of
the Clean Air Act.

e 49 Ton/yr value- for NOx, and the 15 Ton/yr value for PM10 define a major
modification to a major source.



Major Source Thesholds for the Title V Permit Program may be found at 40CFR
Part 70.2 (page 212).

e Bay Area is designated as "Marginal” for attainment status with the
deral 8-hour Ozone standard.

Areas designated Maginal or Moderate have major source thesholds for Title V
set at 100 Tons/year for Criteria pollutants (pollutants with ambient air
quality standards).

Regards,

Brian K. Lusher

Air Quality Engineer II

Bay Area Air Quality Management District
415 749-4623

No virus found in this incoming message.

Checked by AVG Free Edition.

Version: 7.5.516 / Virus Database: 269.19.13/1246 - Release Date: 1/27/2008
6:39 PM

No virus found in this outgoing message.
Checked by AVG Free Edition.
Version: 7.5.516 / Virus Database: 269.19.20/1262 - Release Date: 2/6/2008

‘Ili:13 AM ‘

No virus found in this incoming message.
Checked by AVG Free Edition.
Version: 7.5.516 / Virus Database: 269.19.21/1265 - Release Date: 2/7/2008 11:17 AM



ALAMEDA COUNTY
Tom Bates
Scott Haggerty
Janet Lockhart
Nate Miley

CONTRA COSTA COUNTY
John Gioia
Mark Ross
(Chair)
Michael Shimansky
Gayle B. Uilkkema

MARIN COUNTY

‘ Harold C. Brown, Jr.

NAPA COUNTY
Brad Wagenknecht

SAN FRANCISCO COUNTY
Chris Daly
Jake McGoldrick
Gavin Newsom

SAN MATEO COUNTY
Jerry Hill
(Vice-Chair)
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SANTA CLARA COUNTY
Erin Gamer
Yoriko Kishimoto
Liz Kniss
Patrick Kwok

SOLANO COUNTY
John F. Silva

SONOMA COUNTY
Tim Smith
Pamela Torliatt
(Secretary)

Jack P. Broadbent
EXECUTIVE OFFICER/APCO

October 24, 2007

Subject: Preliminary Determination of Compliance
Eastshore Energy Center
Application No. 15195

Dear Commenter:

The Bay Area Air Quality Management District (District) has received your
comments regarding the District’s Preliminary Determination of Compliance (PDOC)
for the proposed project.

The District has considered your comments, along with other comments that were
submitted, and has made a final determination that the proposed project meets the
requirements of the District's Risk Management Rule (Reg. 2 Rule 5) and meets all
other applicable District Regulations as well as applicable State and Federal
regulatory requirements. The District will continue to participate in the California
Energy Commission licensing process to ensure that the project will have no
significant air quality impact to Hayward or the Region.

The public comments received on the Preliminary Determination of Compliance are
addressed below.

Comment Category 1: Proposed Project located in a non-attainment area.

Commenters stated that the Region is not in attainment of the State and Federal
Ambient Air Quality Standards and that it would not be appropriate to add new
sources of air pollution.

Response to Comment Category 1

Currently, the Bay Area is designated as “attainment” for CO, NO2, SO2, and lead,
which means that the air quality in the Bay Area meets federal and state standards
for those pollutants. The Bay Area is designated as “non-attainment” for the state
and federal ozone standards and for the state standards for fine particulate matter
(PM10 and PM2.5). New, more stringent federal standards for fine particulate
matter have recently been adopted, but EPA has not yet made a designation for the
Bay Area for those standards.



r.lty standards apply to the Bay Area as a whole. Thus, the fact that Hayward may
“attainment” area or a “non-attainment” area for a given pollutant does not mean that
1ality in Hayward is any better or worse than anywhere else in the Bay Area, and does
1 that the proposed project will have any greater or lesser impacts on air quality if it is

| in Hayward as opposed to any other location in the Bay Area.

that the Bay Area is designated as “non-attainment” for certain pollutants does not

at no new projects can be built. The District does not prohibit all new projects as a

a “non-attainment” designation. Instead, the District requires new projects — including
>sed Eastshore Energy Center — to incorporate strict air pollution controls to ensure that
is are minimized, and also requires new sources of emissions to be “offset” by shutting
ler sources of emissions so that there is no net increase as a result of the new project.
sess ensures that regional emissions will continually be reduced in order to bring the

to “attainment” for all regulated pollutants.

rict’s regulatory system has a good track record in this regard. Air quality in the Bay
» been improving over time as shown in Figures 1, 2 and 3. The region still faces
s in meeting the air quality standards for ozone and fine particulate matter, and the
; continuing to develop strategies for the region to achieve compliance with these

s. The latest information is available on our website (www.baagmd.gov) under the
topics:



03 Ozone Bay Area Historical Exceedances

1Hourl—— — _
State 1-Hour

100
National 8-Hour
90

80 -

70

Number of Excesses
8
T

Year

Notes:

National 1-hour ozone standard was revoked on June 15, 2005.

On May 17, 2005, the California Air Resources Board implemented a new 8-hour ozone standard of
0.070 ppm, which was exceeded on 22 days in 2006 in the Bay Area.

Comment Category 2: Public Health Impacts due to proposed facility.

Commenters stated concerns over emissions of Toxic Air Contaminants from the proposed
project and the Russell City Energy Center. Commenters were also concemed regarding
proposed project impacts on asthma and health for nearby members of the community.

Response to Comment Category 2

The District takes very seriously the health concems raised by the commenters. There are a
number of health problems that can be caused or exacerbated by air pollution, and the District is
committed to improving air quality and public health in all communities throughout the Bay Area.

As shown in the FDOC the District performed a Health Risk Screening Assessment for the
project and the resuits were in compliance with the District Rule 2, Regulation 5 requirements.
The results of the Health Risk Assessment were below the significance criteria for cancer risk,
chronic health impacts, and acute non-cancer health impacts. The District review shows that
the emissions from the proposed facility will not cause a significant impact on public health in
the community. The District also performed a Heath Risk Screening Assessment for the Russell
City Energy Center that shows that facility will not cause a significant impact on public health in
the community.



Asthma and Health

With respect to asthma specifically, California Energy Commission staff examined the potential
for asthma impacts in its Preliminary Staff Assessment and found that the proposed project
would not cause a significant impact on asthma and public health in the community. The District
reviewed this assessment and concurs in its conclusions. The Preliminary Staff Assessment is
available at the Energy Commission website, and at the Hayward Public Library.

Comment Category 3: Cumulative Impact of proposed project, Russell City Energy
Center and other existing sources of air pollution in the West Hayward area.

Commenters stated concerns regarding the cumulative impact of the proposed project, the
Russell City Energy Center, and other existing air pollution sources in the surrounding
community.

Response to Comment Category 3

The potential for cumulative impacts on air quality has been addressed through the CEC
licensing process that is equivalent to the Califomia Environmental Quality Act (“CEQA”)
environmental impact review process. Because the proposed project is a power plant that will
be licensed by the CEC, the CEC has taken the lead for this project for purposes of conducting
the environmental review. The CEC'’s staff has completed a detailed review of the potential
impacts in its Preliminary Staff Assessment, and found that after mitigation measures are
implemented there will be no significant cumulative impacts. The District supports the CEC’s
analysis and incorporates it by reference.



Comment Category 4: Proximity of the proposed project to nearby schools and
residents.

Commenters expressed concem regarding the land use of the proposed site and its proximity to
nearby schools and residents.

Response to Comment Category 4

Local land-use determinations and decisions about where to site power plants are made by the
City of Hayward and the California Energy Commission, not by the District. The District’s role is
to evaluate the potential air quality impacts of a proposed project and determine whether the
project will comply with air quality regulations. The District has done so and has determined
that the proposed project will comply, as explained in the Determination of Compliance. In
doing so, the District evaluated the potential for impacts on neighboring schools and residents.

Comment Category 5: Use of District Monitoring Network for Ambient Air Quality at
Project Site.

Commenters stated a concern that the District does not currently have an ambient air
monitoring station in the specific project area and the baseline ambient air quality data from the
District air monitoring network may not be representative of air quality in the project area.

Response to Comment Category 5

The District’s extensive air monitoring network provides a very good picture of ambient air
quality conditions at the proposed project’s location. The District currently operates 30 air
monitoring stations throughout the 9 Bay Area counties, and meets or exceeds all monitoring
requirements established by the California Air Resources Board and the US Environmental
Protection Agency. The data produced by the District’'s air monitoring network and
meteorological monitoring network is representative of the conditions in Hayward and the East
Bay area.

The District does ot place an air monitoring station in every single community throughout the
Bay Area because to do so would be very costly and is not necessary to measure ambient air
quality accurately. Monitoring stations have expensive capital costs and the equipment requires
a specialist to operate and maintain the station. There is no need for additional stations beyond
what the District already has in its extensive monitoring network in order obtain a representative
picture of ambient air quality for a given area, and the costs of doing so would not be justified.

Comment Category 6: Use of Emission Reduction Credits to comply with District Rules
and Regulations and to mitigate project impacts.

Commenters stated a concern that Emission Reduction Credits allow the facility to violate or
bypass Air Quality Rules and Regulations, and that the use of Credits was not appropriate, nor
an effective form of mitigation.



Response to Comment Category 6

The commenters are incorrect that the use of Emission Reduction Credits allows a facility to
violate or bypass Air Quality rules and regulations.

The use of Emission Reduction Credits is the second step in a two-step process to ensure that
air pollution is minimized and reduced in the Bay Area. The first step requires that all new
projects meet strict regulations to minimize emissions. All new projects that will emit over 10
pounds per highest day of NOx, POC, CO, PM10, or SOx must use the Best Available Control
Technology (“BACT”) to reduce emissions to the maximum feasible extent. Then, once a
project has minimized its emissions as much as feasible, the second step requires that any
remaining emissions that cannot be minimized must be “offset” by the use of Emission
Reduction Credits to ensure that there is no net emissions increase overall as a result of the
new project. Thus, the use of Emission Reduction Credits does not circumvent air quality
regulations, it is an integral part of the air quality regulations. In fact, this system is required by
the California Clean Air Act. o

The use of Emission Reduction Credits — also known as “Emissions Banking” — has worked to
improve air quality in the Bay Area, in other parts of California, and on a national level. In
California, ozone levels have been reduced in many areas in part because of Emissions
Banking. On a national and international level, Emissions Banking has helped to reduce acid
rain in the Northeast and in Canada.

Emissions Reduction Credits are generated by closing sources down or by reducing emissions
from sources beyond what air quality regulations require. The District maintains a “bank” of
Emissions Reductions Credits generated by such reductions, from which new projects must
obtain Credits to offset their emissions. A facility wanting to bank its emissions reductions must
submit a Banking Application to the District. The Application is evaluated by an engineer to
determine the quantity of emissions reductions that may become Emission Reduction Credits.
The total emissions reductions from the closure of a facility may be significantly higher than the
quantity that may become Emissions Reduction Credits.

Distnict regulations require the proposed project to obtain offsets for its NOx and POC emissions
because the facility will emit greater than 35 tons per year of those poliutants. The proposed
facility will be required to offset its NOx and POC emissions at a ratio of 1 to 1.15, meaning that
for every ton emitted the facility will have to provide 1.15 tons of Emissions Reduction Credits.
NOx and POC are both ozone precursors, and District regulations allow POC offsets to be used
interchangeably for NOx. The proposed facility will be required to provide the Emissions
Reduction Credits before the District issues the Authority to Construct for the project.

Additional information on Emissions Banking and Emission Reduction Credits may be found on
the District website (www.baagmd.gov) under the following topic:



Comment Caiegory 7: Adequacy of Emissions Estimates for Wartsila Engines.

Commenters stated that Wartsila emissions information was used by the District to estimate
emissions from the engines, and this was not appropriate since the company would benefit from
the sale of these proposed engines. Commenters stated that adequate independent emissions
testing had not been conducted for this specific Wartsila engine. Commenters stated that
Wartsila emissions information was not compared to independently gathered emissions data.
Commenters stated that emissions factors for Toxic Air Contaminants were not representative
of the Wartsila engines proposed for use at the Eastshore Energy Center.

Response to Comment Category 7

The District based its estimates of emissions from the proposed project on reliable data from the
testing of similar engines to the ones that will be used at the proposed project. The first section
below outlines the data the District relied on for emissions of “criteria pollutants”, which are
poliutants that are not normally significant when emitted by a single facility, but which may
become significant when emitted by a large number of sources and combine to impact ambient
air quality over a large area. The second section outlines the data the District relied on for Toxic
Air Contaminants (“TACs").

Criteria Pollutants

For critenia pollutants, the District relied primarily on independent testing conducted on simiiar
engines at six other facilities, as explained in the FDOC. These tests were conducted by EPA-
certified independent testing contractors to demonstrate that each engine could meet its permit
limits. The data from these tests provide a good basis from which to estimate emissions from
the proposed project.

The District considers all available information about emissions, and did review data supplied by
Wartsila, the manufacturer of the engines. This was not the only information the District
considered, as noted above. But even so, the District does not simply rely on the emissions
estimates it develops for a proposed project, it incorporates them into the permits it issues as
enforceable conditions. Here, the proposed project will be required to demonstrate that its
emissions are no more than the estimated amounts, and will be subject to enforcement action if
it exceeds the limits.

Toxic Air Contaminants

To estimate emissions of TACs from the proposed project, the District used published emission
factors from the California Air Resources Board, called CATEF factors. These emissions
factors are based on source testing conducted in the early 1990s on two natural gas fired
engines similar to the ones that will be used at the proposed project. The CATEF factors
provide a conservative estimate of emissions from the proposed project for several reasons.
First, emissions from newer engines are typically much lower than for the older models used in
determining the CATEF factors. Second, the engines used in determining CATEF factors were
not equipped with an oxidation catalyst, which reduces emissions of organic TACs. The
engines at the proposed project will be equipped with an oxidation catalyst.

To confirm further that the CATEF factors provide a conservative estimate of emissions from
this project, the District compared the CATEF factors with data from tests on existing Wartsila
engines for emissions of formaldehyde. Formaldehyde is one of the most important TACs from
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the proposed project because it is the second-highest cancer risk driver. Together with 1,3-
Butadiene, these TACs account for over 90% of the total caiculated cancer risk from the
proposed facility. All 14 engines at the Nevada facility that uses Wartsila engines were tested
for formaldehyde emissions, and in every case emissions were well below the CATEF factors.
As shown below, the highest test resuit was less than half of the CATEF factor (adjusted for a
40% abatement efficiency) and the average result was an order of magnitude less than the
CATEF factor (adjusted for a 40% abatement efficiency). These results further confirm that the
CATEF factors provide conservative estimates of emissions from the proposed facility and are
appropriate for use in evaluating TAC emissions and associated impacts.

Emission Factor
Source Ib/MMBtu
CATEF 0.00462 No Oxidation Catalyst
Emission Factor for Health Risk Assessment 0.00462 x 0.6 = 0.00277
Nevada AVG 0.000277
Nevada MAX 0.0012

Notes: Oxidation Catalyst Reduction Efficiency = 40%
Nevada AVG = Average of all 14 Engines
Nevada MAX = Maximum Engine

Finally, the District will require the applicant to test an engine for all TACs of concem once the
project is built, and to use the resuits to rerun the Health Risk Screening Assessment to
demonstrate that the facility complies with the District's Risk Management Rule. This
requirement will alleviate any potential concerns about whether the estimates the District used
are sufficiently accurate.

In addition, each Wartsila engine will be equipped with a Continuous Emission Monitor for
Carbon Monoxide. Carbon Monoxide and Organics are formed in the combustion process due
to incomplete combustion. An engine with high carbon monoxide emissions would also have
high organic emissions and a portion of the organic emissions are TAC. The Environmental
Protection Agency is currently promulgating a regulation to reduce Hazardous Air Pollutants
from large intemal combustion engines. The EPA background information supporting this draft
rule states that the agency has determined that Non Methane Hydrocarbons, carbon monoxide,
and formaldehyde are good surrogates for all Hazardous Air Pollutant emissions from internal
combustion engines. The continuous monitoring for carbon monoxide allows the District to
determine if an engine is emitting high quantities of incomplete combustion products and
whether the oxidation catalyst is working correctly.

Comment Category 8: Global Warming Impacts.

Commenters were concerned that the plaﬁt would emit green house gases that contribute to
global warming.



Response to Comment Category 8

The proposed facility will burn fossil fuel and therefore will emit greenhouse gases that
contribute to global climate change. The facility will burn natural gas, however, which is the
cleanest burning and least carbon-intensive fossil fuel. In addition, a significant number of
California’s electric generating stations are over 30 years old, and a new facility is much more
efficient than these older units. New facilities require less fuel per Megawatt of energy
produced. The California Air Resources Board is developing an implementation strategy for
Assembly Bill 32, which the govemnor signed into law last year. District staff will be working with
the Air Resources Board in reducing emissions of green house gases in the Bay Area to meet
the requirements of Assembly Bill 32. Additional information regarding greenhouse gas
emissions from the proposed facility may be found in the California Energy Commissions
Preliminary Staff Assessment.
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Comment Category 9: Potential Environmental Justice Impacts.

Commenters raised issues relating to environmental justice due to the proposed project and the
Russell City Energy Center.

Response to Comment Category 9

The District is committed to implementing its permitting programs in a manner that is fair and
equitable to all Bay Area residents regardiess of age, culture, ethnicity, gender, race,
socioeconomic status, or geographic location in order to protect against the health effects of air
pollution. The District has worked to fulfill this commitment in making its Determination of
Compliance for the proposed project.

The District and the CEC have undertaken a detailed review of the potential public health
impacts of the emissions associated with the proposed facility, and have found that after
mitigation measures are implemented the project emissions will not have a significant impact on
public health or air quality in the community. Since there will be no significant air-quality related
impact, by definition there cannot be a significant impact on an environmental justice
community. "

If you have any additional questions, please contact Mr. Brian Lusher at
or (415) 749-4623.

Thank you for your comments.

Very truly yours,

Brian F. Bateman

Director of Engineering
Engineering Division

BFB:BKL

' The commenters did not provide any specific information about any racial, ethnic, or economic
characteristics about the area in which the proposed project would be located, which would be needed to
determine whether the area is an environmental justice community. Because the District has determined
that the proposed project would not have any significant adverse impacts, it necessarily follows that there
can be no significant environmental justice impacts no matter what the exact characteristics of the area
are. The District has therefore concluded that the proposed project does not implicate environmental
justice concems without adopting a position on whether the project is located in an environmental justice
community.
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STATE OF CALIFORNIA

State Energy Rasources

Conservation And Development Commission

Docket No.: 01-AFC-TC
In the Matter of. PETITION FOR:

(1) RE-OPENING OF THE
ADMMNISTRATIVE PROCEEDINGS;

(2) RE-OPENING OF THE
EVIDENTIARY RECORD;

(3) RECONSIDERATION OF ENERGY
COMMISSION DECISION; AND

| (4) REQUEST FOR STAY

RUSSELL CITY ENERGY CENTER,

DATED: October 23, 2007 RICHARD E WINNIE, County Counsal in
and for the County of Alameda, State of

BRIAN E. WASHINGTON,
Assistant County Counsel

Attorneys for County of Alameda
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County Counsel
Brian Washington [146807]
Assistant County Counsel
By: Andrew
Associate County Counsel
Office of County Counsel, County of Alameda
1221 Osk Street, Sulte 450
California 946812
Telephone: (510) 272-6700
Attormeys for County of Alameda
STATE OF CALIFORNIA
State Energy Resources
Conservation And Development Commission
Docket No.: 01-AFC-TC
In the Matter of: PETITION FOR:
(1) RE-OPENING OF THE
ADMINISTRATIVE PROCEEDINGS;
(2) RE-OPENING OF THE
EVIDENTIARY RECORD;
— R
jSSI E ’
EN R, (4) REQUEST FOR STAY

intervensr Coynty of Alameds hereby petitione the Commission for a stay and
reconsideration of the Commission’s Order of September 26, 2007, in the above-referenced
matier, and re-opaning of the administrative proceedings and evidentiary record,

This pelition is made on the grounds articulated in the attached Memorandum of Points
and Authorities, and based on the pleadings and records on file in this proceeding and the

attached Memorandum of Points and Authorities and the Decigration of James Sorensen.

DATED: October 23, 2007 RICHARD E. WINNIE, County Counsel in
& and for the County of Alameda, State of
California

Check bax if continuation pages are attached.
(Proof of Service Must be sttached) AR S Lo ol e
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Oaskiand, Californin 94612
Telephone: (810) 272-8700
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STATE OF CALIFORNIA
State Energy Resources
Conservation And Development Commission

In the Matter of:

RUSSELL CITY ENERGY CENTER,

Docket No.: 01-AFC-7C

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
PETITION FOR:

{1) RE-OPEN THE ADMINISTRATIVE
PROCEEDINGS;

(2) RE-OPEN THE EVIDENTIARY
RECORD;

(3) FOR RECONSIDERATION OF
AE%RGY COMMISSION DECISION;

(4) REQUEST FOR STAY

MEMORANDUM OF POINTS AND AUTHORITIES
Pursuant to section 1720 of the Califomia Code of Reguiations, the County of Alameda

| mmumr)poﬁﬂombramyandmmmUonofhmlhthmyCommum's

(‘the Commission”) “Final Decision” of Seplmber 26, 2007, approving the proposed
amendment to the Russeil City Enargy Center ("RCEC") site plan. Through the instant petition
the County also seeks o re-open the administrative proceedings and re-open the evidentiary
record in this matter. The Instant petition for reconsideration is supported by the attached
Declaration of James Sorensen and filed along with the County’s Petition to intervene and

acocompanying Memorandum of Paints and Authorities.

County of Alameds's Petition for Reconsideration, Docket No. 01-AFC-TC 1
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i Standard for Petition for Reconsideration

Saction 1720(a) provides that “(wlithin 30 deys after a decision or order is final . . . any
party may petition for, reconsideration thereof.” Grounds for such a petiton may be based on
either (1) new evidence, or (2) “an esmor in fact or change or error of law.” id. Furthermore,
“ftihe petition must fully expiain why the matters set forth could not have been considered during
the evidentiary hearings, and their effacts upon a substantive element of the decision.” |d,

A. The County Wil Have Standing

Section 1720(a) only permits the Commission or "any party” to file for reconsidaration.
At present, the County is not a party to the proceedings. To obtain standing, the County has
filed a petition to intervene that accompanies the instent petition for reconsideration. Lipon grant
of the petition to Intervens, the County will have standing to petition for reconsideration.

B. The County's Petition ls Timely

The Commission issued its final dacision approving an amendment to the RCEC site

| plan on September 26, 2007. Final Commission Deciaign. CEC-800-2007-003-CMF(October
|2007) (*Final Decision"). Pursuant to 20 CCR § 1720.4, the effective date of a decision is the
|| “the day when the dacision or order is docketed, uniess the order states otherwies.” The Final

Order in this case provides that it is effective September 26, 2007. (Sge Commission Adoption
Order at 2.)
Therefore, the County has until October 26, 2007 to fle a petition for reconsideration.

.Accordhgly.mimwmnbﬁnalyﬁbd.

i Grounds for Reconsideration

The County contends that the Commission provided inadequate and misieading notice
to County agencies from which the Commission was obligated to obtain comments, anatyses
and recommendations for use in making findings in support of its Final Decision. By failing to

'Mnmwsmmwmmmmmmm
|| fundamentally flawed findings that didl not consider issues that could only have been raised by
| the County and its agencies.

m«mmmmwhum 2
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Similarly, the Commission appears 1o have failed to provide residents of unincorporated

| aress of the County with adequate notice of the RCEC amendment proceedings. Public

comment and participation are equally necessary to the Commission’s abliily 1o make legaily

|sufficient findings.

The failure to provide the County and its residents with notice and the resuiting flaws in
hlhdngssuppodngho&nmhﬂm’smmrbem:wofﬁmmwum
quakifies as an “emor of law” requiring the Commission to re-open the administrative
proceedings and evidentiary record to consider additonal comments, analyses and
mmmwﬂaﬂonsﬁmh@uﬂy.andtoMmmﬂhhmMﬂmﬂmmblla

In addition, the Commission committed legal emor by admitting into avidence without
providing an opportunity for rebuttal a series of letters from the Federal Aviation Administration -
opining on the safety of aircraft departing the Hayward Exmcutive Airport flying through thermal

|plumes generated by the RCEC. The Commission admitted this evidenca that was submittad
|{the day before the final hearing on the Presiding Member's Proposed Dacision that had basn
| continuad solely to allow admission of this evidence, and subsequently refied upon the opinions

exprassed therein 1o support the Final Decision without providing parties, government agencies

| and the public with their right io rebut those opinions.

A. The Commission’s Notice to the County Was Inadequate
Section 1714(c) of the Commission's regulations obligates it to provide notice to locsl
agencies that would have had jurisdiction “but for the commission's exclusive authority to certify
sites.” 20 CCR § 1714(c).
L. The Amended Site Plan Piaced the RCEC Facllity within the Gounty’s
As the Commission’s Final Decision acknowiedges, at the time RCEC, LLC' filed its

|| amendmant application in November, 2006, the proposed new site was within the

! At the time the RCEC amendment application was flled, Calpine Corporation wes the corporate

|| ownerioperator of the site. The Commission approved transfer of ownership %o RCEC, LLC in an August

1, 2007 order.

{| County of Alunveda’s Petition for Reconsideration, Dockat No. 81-AFC-TC 3
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unincorporated area of Alameda County, and thus squarely within the County’s jurisdiction.
Final Commission Deciglon. at 10 n.9. Although in March, 2007, the City of Hayward annexed
Mporﬂondﬂnhmhmemmdodsmphnbwndhﬂnummapomhdamdmmda
County, the site nevertheless remains adjacent to unincorporated areas of the County and
within the authority of the County Redevelopment Agency pursuant to the Mt. Eden Sub Area of
the County Redevelopment Agancy’s Eden Radevelopment Ptan.

The Commission sent its “Request for Agency Participation in the Review of the Russedt
City Energy Center, Appiication for Certification™ (Docket Log No. 20718) ("Request for Agency
Participation”) to the following County agencies: Department of Agriculture/Weights and
Measures, the Department of Environmental Heelth, the Hazardous Materials Team, Assessor,
Auditor, Public Works Agency, and Sheriff. (Se¢ List No. 7078, attached as Exhibit B to the
Declaration of James Sorenssn.) The Mosquito Abatement District also receivad notice.

While the County appreciates notice to the above agencies, adequate notice would at a
minimam have included notification to the County Board of Supervisors, Redevelopment
Agency, Communily Development Agency, ﬁmmnum Use Commission and the Pianning
Department. {See Declaration of James Sorensen at §8.) Theee agencies have primary
responsibility over land use, transportation, community davelopment and radevelopment in the
County. Therafore, the Commission was obligated to provide notice to these agencies as they
Mdm&mmwwhm%mtumﬂybwﬁym.
By faifing to provide thees agencies with notice, the Commission fafled to meet its regulatory
obligation under § 1714(c).

. The Commission Has Provided Relevant County Agencies Notice in the

Past ’ _
mmmmmmmmﬁubmmm@mm
above on energy facility application proceedings in Alamada County, including the Eaet
Altamont Energy Center (Docket No. 01-AFC-4) and the Tesla Power Ptant {(Docket No. 01-
AFC-21). (Sea Declaration of James Sorensen at §34.) indeed, the Proof of Service List for
the Tesla Power Plant proceadings ksts the County Planning Department as an interested

County of Alameda’s Petitian for Reconsideration, Docket No. 01-AFC-7C 4
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agency. Furthermore, the Commission did provide notice on the RCEC amendment
proceedings o the City of Haywant's Community and Economic Development Department,
whose functions broadly commesponds 1o the County Community Development Agency. (See
List No. 7078, stiached as Exhibit B to the Declaration of James Sorsnsen.) Thus the
Commission had no excuse for exchuding thess agendies from its list of interested agencies for

the RCEC amendment proceedings.
. The Commission Knew or Shouid Have Known of Improper Notice to
the County

The Commission’s aclions in this amendment procseding indicate that it knew or should
have known that R was improperly excluding Alameda County agencies with land use authority
and juriediction from the proceedings. At a Dacember 15, 2006 informational Hearing and Site

| Visit, Hearing Officer Kramer informed the public that the distribution list for the amendment

procesdings was "basically from a mailing list thet was left over from the pravious case.”

(| (Transcript, at 12:14-15) The Commission should have known from its review of the

amendment flings that reusing the melling st from the original RCEC siting procaedings wae
improper bacause RCEC, LLC proposed to move the facility on to land in the unincorporated
area of the County. If § 1714{c) is to have any force and effect, then the Commission must

contacted, and not simply rely a five year-old malling fist that does not reflect present
circumstances.
iv.  The Commission’s Notice to the County Was Misleading
What notice was provided to County agencies was misieading, and would not have
prompted them o respond to the Commission's request for comment. The “Request for Agency

| Participation,” atiached as Exhibit B to the Declaration of James Sorensen, sent by the

Commission to County agencies on its distribution list indicates on the first page that “[The
facility will be located in the City of Hayward . . ..” By confrast, page two of the attached “Notice
of Public Informational Hearing and Site Visit,” also attached as Exhibit B to the Dectaration of

County of Almemda's Petition for Reconsideraiion, Docket No, 01-APC-7C 5
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James Sorensen, acknowledges that the new faciity wil be located “partially in the
unincorporated aree of Alameda County.”
Staff of County agencies that did receive notice reviewing the first portion of the

1] document that was directed specifically at govemment agencies would have been under the

faise impression that County land use agencies were without jurisdiction over the new sie
facility because it was located entirely within the City of Hayward. (See Declaration of James
Sorensen at §17.) Thus it would not have occumred to County staff to conduct the level of
review required of the proposed amended RCEC site pian. (See Id.)

V. The Commission Must Act to Cotrect Problems Arising from its Own

improper Notices

_ While the County does not allege that the Commisaion intentionally misiead the County,
|the County does contend that the Commission must bear responsibiiity for the resuiting
| omission of relevant County agencies from the amendment procsedings. The Commission

| cannot expact County agencies to pour through every notice it receives to double-check for
|[inconsistencies. The County must reiy on the text of these notices, and when the Commission
{| makes an eror in that text, it must in good faith atlempt to comect that error when it results In

the exclusion of govemment agencies from siting proceedings.

When the County cantacted the Commission to notify it of its failure to notify relevant
County agencies, the Commission ignored the County's concems. (See Letter from Supervisor
Alice Lei-Bitker, September 20, 2007 (Docket Log No. 42380); $ea 8iso Letter from James
Sorensen, Direcior, CDA, September 24, 2007, attached as Exhibit A 1o the Declaration of
James Sorensen.) The Commission refused the County's reasonable request for a short
continuanca to allow County agencies and the Board of Supervisors to review the RCEC

|| amendmeant proposal to determine If the County had any significant concems. (See id.)

B. The Commission’s Findings are Fundamentally Flawed Because It Did Not
Follow its Own Reguistory Process to Recelve Comment from the County
Section 1714(c) not only obligates the Commission to provide notice 1o local agencies

|| with Jurisdiction, but in addition t0 “request analyses, comments, and recommendations

County of Alsmedis’s Pelition for Regoneiderstion, Docket No. 81-AFC-7C 8
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thereon.” This provision undoubtedly serves the purpose of allowing the Commission to obtain

[the Information necessary fo make required findings under the Warmen-Alquist Act (Cal. Pub.

Resources Code § 25500 ef 5¢q.) and its own reguiations that the proposed site plan conforms
with applicable iocal standards, ordinances or laws, or that the public benefit of the project

|| outweighs any noncompliance. See Cal. Pub. Resources Code §§ 25523(d)(1), 25525; s0e

2ls0 20 CCR § 1768(a)X3XB).

in its Final Decision on the RCEC, the Commission made findings that the amended site
plan conformed with all applicable laws, ordinances, reguiations and stendards ("LORS"). (See
mat 42, 63, 72, 80, 112, 115, 125, 129, 136, 144, 154, 161, 168, 171-72, 176, 188,
197.) These findings ars fundamentally flawed because the Commission did not follow its own
regulatory procedures requiring it 10 seek analyses, comments and recommendations from the

{ County and Its agencies to determine if the amended RCEC site pian was indeed in compliance
| with the County's LORS. §es 8.0. 20 CCR §§ 1714.3, 1714.5 (outlining the procedwes by
| which local agencies ars to submit comments, analyses and recommendations, and the method
|| by which the Commission Is to consider them). By making such findings without first coneutting

the County, the Commission has transformed its findings into a form of guesswork in this
respact, and may have burdaened the County by approving a site facility that is out of compliance

in addition, § 1714(c) also facilitates the Commission’s ability to make required findings
pursuant to § 1788(a)3)A), which incorporates findings required pursuant t0 § 1755 regarding
whether the owner/operator will be able to “mitigate or avoid the significant environmental
effects . . . resulting from the proposed faciity. § 1755(c)1). The County is particularty
ooncamdaboupoesuoaquwnyconwnsbrmmqfuiwmmdaﬁasdm
County who may be affected by potiution from the RCEC.

Had the County been properly noticad, &t would have provided essential comments and

||analyses on these and other environmental effects and mitigation issues necessary to the
|| Commission’s findings required under § 1769(a)}(3)A). Absent the County’s participation in this

r‘uirﬂ.moCommbsbn'sﬁndingsmﬂaudboeimﬂnymmtmopmductofﬂ\o

e

|| County of Atemeda’s Petition for Reconeideration, Dooket No. 01-AFC7C 7
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| Commission’s own regulatory process. Morsover, by failing 1o foliow its own regulatory process
||in arriving at these findings, the Commission has committed lsgal emor that requires it fo revisit
|| theee issuss by re-opening the administrative proceedings and evidentiary record to consides
|| additional material from the County.

C. By Falling to Notice the County, the Commission Did Not Consider the
Concerns of the County and its Residents
Beyond legal compliance, however, the § 1714(c) requirement that the Commission
solicit analyses, comments and recommendations from local govemments ensures that the
Commission takes into account the concems of iocal govemment sgencies and the people they
represent when It evaluates proposed site plans. The County and its agencies have racently

:mwmmmdwmnwmmmmmmpm'npobnﬂalmwmm,m

and sefety risks. The Commission's procadural errors have pravented the County from having
enough notice and time to sufficlently examine thesse concems.
Some of these concems include:
o The impact of air poilution from the RCEC on nearby residents of unincorporated
Alameda County;
o The abilty of Counly transportation infrastructure to actommodate an
evacuation should there be a hmmomdhdmge
o The potential financial impact on regional redevelopment plans;
(See Bxhibit A to the Declaration of James Sorensen.)
Likewiss, the policy of local govermnment involvement undertying § 1714(c) forecioses

{|any contention by the Commission thet omiiting the County from the RCEC amendment
'pmmdimnamunadbamham.mm.'mmm.pmwamdmm

commentary and analysis the Courty and its agencies would have offersd 1o the procesdings.
While the County may ultimataly agree with some of the Commission’s findings with regard to
the above-listed lssues, County agancles have not had an adequate amount of time 1 conskder
these lesuet In full. The County and the residants & reprossnts deserve no less than & full

County of Alemede’s Petition for Reconsidersiion, Doclet No. 01-AFC-TC 8
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appraisal of these issues and the confidence that the Commission’s approval of a new energy
facility was made after a thorough evaluation of all possible evidence and analysis.

D. The Commission’s Natice to the Public Was iInadequate

In addition to failing to provide legelly sufficient notice 1o the County, the Commisslon did
not adequately inform members of the public of the RCEC smendment proceedings, and in
particular residents of unincorporated areas of Alameda County immediately adjscent or
downwind of the facility site. T!ndunnﬁubn'thhnbptwidemmmmm
amounts to legal emror as its notice efforts to the public fell far short of its obligation to ensure
pubilc perticipation. |

mmmmmmmmmmmdm
County thet will be affectsd by the RCEC deserved direct notice of the RCEC proceadings.? In
addition, the Commission’s distribution list doss not indicate that notice was provided to any
organizations or local advisory councils in the areas of Castro Valiey, San Lorenzo, Ashiand,
Cherryland, Falrview and Hiicrest Knolls. (See List No. 7078, ettached as Exhibit B to the
Declaration of James Sorensen.) Without baing provided with any notice, organizations and
local advisory councils in this area were unabie in tum to notify regidents of the amendment
proceedings.

in addition o inadequxtely notifying residents of the RCEC amendment proceedings, the
Commission conducted an insufficient number of public hearings to allow members of the pubiic
to voice their concems with the project Morsover, all of the Commission’s hearings were
conducted in Haywerd despits that the RCEC s designed 10 serve as a regional energy faciiity,
and will have environmental impact beyond the City of Hayward.

% The County is uncertain to what degres notice was sent directly to residences because the County’s
request for distribution fists wes retumnad with partial redactions by the Commission. (Seq ExhibR B to the
Declaration of James Sorensen.) The County’s allegetion is based upon numerous complaints from
residents in these areas of the County expressing their frustration that they did not receive notice. (Seq
2.0 Letter from Supervisor Alice Lai-Bitker, Septamber 20, 2007, Dockat Log No. 42380.)

County of Alameda’s Pefition for Reconsiderstion, Dockst No. 01-APC-TC - 9
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E. The Commission improparty Prohibited Parties, Government Agencles and the
Public from Anelyzing and Rebutting Letters from the Federal Aviation
Administration

The Commission commiited legal efror by admitting imo evidence a series of letters from
the Federal Aviation Administration opining on the safety of aircraft departing the Hayward
Executive Alrport flying through thermal plumes generated by the RCEC without allowing the
partios, interested govemment sgencles or the public the time or opportunty to rebut the
opinions contained within the letters.

The Commission’s Rules of Evidence for siting procesdings are not extansive; however,
they do provide that “aach party shail have the right to call and examine witnesses, to introduce
exhibits, 10 cross-examine opposing witnesses on any matiers relevent o the lssues in the
proceading, and to rebut svidence against such party.” 20 CCR § 1212(c).

At the conclusion of the Commission Hearing on the Presiding Member's Proposed
Decision in Sacramento on September 12, 2007, the: Commission agreed to continue the
hearing to the Commission's next regular Business Mesting in Sacramento on September 26,
2007, to aliow the Federal Avision Administation to submit addiionel evidence. (See
Califomia Energy Commission Energy Calendar for September 28, 2007, avaliable at
http:/fwww.energy.ca.govicgi-piical_make.pi?p1=DAY20070826.) On September 19, 2007, the
Federal Aviation Administration submitied two emails attaching a ietter from the Regional
Director of the Westem-Pacific Region®. (See Notice of Availability of the Presiding Member's
Proposed Decision, Docket Log No. 42637.) The attached letter included the opinion of the
Federsi Aviation Administration’s Flight Standards Division opining that “the RCEC poses a risk
to aircraft in the Hayward traffic patiem . . .° (See Flight Standards Letter at 2.)

3 The emails and letier are avaitable on the Commission’s wabalte at hitp/www energy.ca.gov/
siingcases/russalicity amendment/documents/others/2007-00-18_FAA_LETTER_EMALL .PDF
{hercinafter “Flight Standards Lettar™).

Caunty of Alsmade’s Petition for Reconsideration, Docket No. 91-AFG-TC : 10
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On September 25, 2007, the Reglonal Director of the Westem-Pacific Region sent a
second letiar* that significantly modified that opinion to suggest that the risk to aircrafl could be
mitigated, and that the Federa! Aviation Administration hoped to work with the Commission on
mitigation efforts. On September 26, 2007, the Commission approved the Presiding Member’s
Propoeed Decision as the Commission's Final Decision. (Ses Notice of Decision by Calfornia
Energy Commission, Docket Log No. 42562.) The Commission’s Final Decision refied upon the
Federal Aviation Administration’s opinion in the second letter of September 25, 2007 In
approving the RCEC. (See Final Decision, at 3.)

Theee two istters were admitted at the last minute and after the final iocal evidentiary
hearing in Hayward such that pariies, interested government agencies, and the general public
did not have an adequate opportunity 10 analyze or rebut the opinions provided therein. The
Commission's actions were unfair and unnecessary, as the siight delay proposed by Alameda
County would have aliowed all parties, interestsd govemment agencies and the public to
consider and comment upon the Federal Aviation Administration’s opinions. Instead, the
Commission neediessly rushed to judgment without thorough review and consideration of

‘opposing views. in particular, the Commission should have sought out the County’s Airport

Land Use Commission's comments on the Federal Aviation Administration's opinions.

The Commission's legal error in admitting these two letters without allowing sufficient
time and opportunity for analysis and rebuttel merits reconsideration and the re-opening of the
administrative procoedings and evidentiary record.

. The Commission Must Stay its Final Decision to ANow the County and lts
Residsats Additional Thme to Prepare for a Re-Opensd Administrative Proceeding
implicit in the County's arguments is the need for the Commission to stay its Final

Decision to provide additional fime for County agencies and the public that did not receive

notice 1o prepare comments, analyses and recommendations for a re-cpened administrative

“ This wecond letiar is available on the Commission’s webske at hitp:/ww.energy.ca.goviaitingcases/
HAYWARD POF dha - - e
"'_Exscurwempom -

County of Alemeda’s Petition for Reconsideration, Dochet No. 01-AFC-TC 11
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proceeding and evidentiary record. As asticulsted In the attached Declaration of James
Sorensen, the County will suffer kreparable harm ¥ the Commission declines 1o stay Its Final
Decislon pending reconsideration.

The Commission has airsady improperly denied County agencies their fair opportunity to
ﬂmhlyandymmoRCEC-mndempudaMubmﬁwmmts,mMand
recommendations. Advanced notice to govemments! agencies serves the additional purpose
of allowing them to conduct shudias and prepare thoughtiul anslysas of complax energy facility
proposals.

Falling to stay the Final Decision pending reconsideration and the re-opening of
administrative proceedings and the evidentiary record would once again deny County agencies
the necassary time to prepare the comments, analyses end recommendations. The County
requests that the length of time of the stay should at a minimum equal the amount of time
afforded 1o other public agencies that recelved adequats nolice in this proceeding.

DATED: October 23, 2007 RICHARD E. WINNIE, County Counsel in

and for the County of Alamede, State of
California

BRIAN E. WASHINGTON,

County of Alamede’s Patition for Reconsideration, Dochst No. 01-AFC-7C 12



Author: Weyman Lee at CC_F¢

Date: 10/11/01 2:11 PM

Priority: Normal

TO: gbehymer@energy.state.ca.us at Internet

bject: RCEC
be-

I want to update you on the status of the RCEC PDOC. Distict Regulation 2-2~307
requires certification that all major facilites owned and operated by the
applicant are in compliance with all applicable emission limits and standards.

A Certification of Compliance from the applicant was included in the
application. However, we recently received source test results from Calpine
power plants, Los Medanos and Sutter, that show non-compliance with POC limits.
We are waiting for the applicant to resolve this issue, and to submit an updated
Certificate of Compliance before issuing the PDOC. I will update you on the

progress.

Weyman

Gabe:

The draft PDOC for RCEC is being review by Steve Hill (Manager of the
Permit Review Section). I was not able to ascertain the projected date the
PDOC will be issued. However, I will contact you when I have more info.

Weyman


mailto:gbehymer@energy.state.ca.us

Bav Ania Compliance and Enforcement Division

AR Oy

SRS INCIDENT REPORT

D s o
Calpine Los Medanos Energy Center (Site # B1866)
Pittsburg, CA
May 24, 2007

On May 24, 2007 at approximately 8:00 am, 3 operators at Calpine Los Medanos
Energy Center (LMEC) were exposed to chlorine gas when approximately 300
gallons of phosphoric acid was mistakenly loaded into a 7,500 gallon tank
containing 350 gallons of 12.5% sodium hypochioride solution located in the
facility’s water treatment building. LMEC is a 350 megawatt power plant located
in Pittsburg, California that produces electricity for the public utility grid. LMEC
plant operators immediately contacted the Contra Costa Fire Department (CCFD)
and Contra Costa Health Services (Hazmat). The 3 operators who were
exposed to the chlorine gas were taken to Delta Diablo Hospital for treatment.

At 9:30 am, CCFD declared the chlorine gas release incident a Level 3 (offsite
impacts expected) shelter-in-place. As a precaution, CCFD asked the Pittsburg
Police Department to close 3™ Street and Harbor Road, denying entry to a 400
yard section along 3" Street. Local businesses were informed of the incident and
advised by CCFD personnel to evacuate the area.

Upon entry into the LMEC building, the Hazmat team measured chlorine gas
concentrations of greater than 50 parts per million (ppm). The contents of the
tank containing the sodium hypochloride and phosphoric acid mixture was safely
emptied which stopped the chlorine gas emissions. The doors of the building
where the tank was located were opened at 1:15 pm to ventilate the remaining
chlorine vapors out of the building. The chlorine levels were measured between
0.3 to 0.5 ppm exiting the building when the doors were opened. Additional
samples were taken at the property line of the facility without any positive
readings.

The District did not receive any odor complaints from the community during this
incident.

LMEC representatives do not know at this time how much chlorine gas was
released into the air due to this incident. The CCFD downgraded the incident
from a Level 3 to a Level O (contained and controlied by plant personnel) at 11:23
am on May 24 and eventually re-opened 3™ Street to the pubic at 1:15 pm. The
three LMEC employees that were sent to Delta Diablo Hospital for treatment
have been released. District Inspection staff will continue to investigate this
incident to determine if any District regulations were violated.



UPDATE:

The final investigation report indicates the chlorine gas release was due to
approximately 300 gallons of phosphoric acid mistakenly unloaded into a bleach
tank containing 300 gallons of sodium hypochiorite. Events and conditions that
contributed to the incident included the facility personnel assuming the bulk
delivery was bleach, miscommunication between the bulk delivery driver and the
Control Room Operator, driver did not receive site safety indoctrination, and
unloading checklist was not correctly followed since product was never verified
before off loading.

To prevent the recurrence of this type of incident, LMEC is revising their chemical
off loading procedures and training to include:
o Emphasis on contractor orientation for Bulk Chemical Delivery Drivers
e Employee re-training on chemical untoading with emphasis on product
verification and job briefing of driver.
¢ Relocate product cap keys to control room for issuance by Control Room
Operator upon first verification of delivery manifest and field operator to
provide second verification upon acceptance of key.
e Audit delivery checklists to verify all steps are followed.

The Contra Costa Health Services (CCHS) did not receive any off-site complaints
during the incident. In addition, the CCHS Hazardous Materials Response Team
conducted air sampling at various locations of the plant perimeter without any
positive readings.

The District has not taken any enforcement action since no violation was
documented.
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November 1, 2007

Russell City Energry Center

Calpine Corporation
4160 Dublin Blyd.
Dublin, CA 94568

Attention: Barbara McBride, Director, Safety, Health and Environooent -

15487
18136

Application Number:

Plaut Number:

Equipment Locatjon:
Depot Rd and Cabot Blvd
Hayward, CA

Dear Applicant;

This is the Autbority to Construct and PSD permit for the following sources:

S-1 Combustion Turbine Generator (CTG) #1, Westinghouse 501F, 2,038.6 MMBtu/ht waxixmun rated
capacity, natural gas fircd only; abated by A-1 Selective Catalytic Reduction System (SCR) and A-2
Oxidation Catalyst '

S-2 Heat Recovery Steam Generator (HRSG) #1, with Duct Bumer Supplemental Firing System, 200

’ MMBtu/hr maximmm rated capacity; Abatcd by A-1 Selective Catalytic Reduction (SCR) System
and A-2 Oxidation Catalyst

S-3 Combustion Turbine Generator (CTG) #2, Westinghouse 501F, 2,038.6 MMBtu/hr maximum rated
capacity, natural gas fired only; abated by A-3 Selactive Catalytic Reduction System (SCR) and A-4
Oxidation Catalyst

S4  Heat Recovery Steam Generator (HRSG) #2, with Duct Bumer Supplemental Firing Systerm, 200 -
MMBtuw/br meximum rated capacity; Abated by A-3 Selective Catalytic Reduction (SCR) System
and A4 Oxidation Catalyst

8-5 Cooling Tower, 9-Cell, 141,352 gallons per winute’

56 Pire Purpp Diesel Engine, Clarke TW6H-UF40, 300 hp, 2.02 MMBtw/br ratcd heat input.

The equipment desctibed above is subject to condition number 23763.

For Federal PSD purposes and in accordance with 40 CFR. §§ 124.15 and 124.19, (1) the effective datc of
the permit shall be 30 days after the datc of the final decision to issue, modify, or revoke and reissue the

. permit; and (2) if an appeal is made to the Environmental Appeals Board ("EAB”) thmugh the Administrator,
. the effective date of the permit shall be suspended until such time as the appeal is resolved. 40 C.F.R.

§ 124.19 contains procedures for appealing PSD permitting decisions.

Notificatiop
Please contact your assigned Permit Engineer, listed in the correspondence section. of this Ietter, by phone,
by fax, or in writing at least threc days before the initial operation of the equipment so that we may obscrve the

Soee dfe ol
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"~ Application: *15487 =

Russell City Encrgy Center

equipment in opcration and verify conformance with the Authority to Construct. Operation includes any start-up of the source
for testing or other purposes. Operation of equipment without notification to the District may result in enforccment action. Do
not send start-up nofifications to the Air Pollution Control OfTicer.

Start-up Period
After receipt of the start-up letter required above, this Authority to Construct authorizes operation durivg the start-up period

from the date of initial operation noted in your start-up letter until the Permit to Operate is issued, up to 2 maximum of 90
days. All conditions (specific or implied) of the Authority to Construct are in effect during the start-up period.

Fees
District Regulation 3 requires a fee for cach new Permit to Operate. You will be invoiced upon receipt of your start-up Ictter.

No permits will be issved until all omsunding fees are paid.

Implied Conditions
In the ahsence of specific permit conditions to the contrary, the throughputs fuel and material consumption, capacities, and

hours of operation described in your permit application will be considered maximum allowable limits. A new permit will be
required before any increase in these parameters, or change in raw material handled, may be made. ;
Expiration

In accordance with Regulation 2-1-407, this Authority to Coostruct expires two years from the date of issuance unless
substantial use of the authority has begun.

Confidentiality
Unless you have already designated specifically identified matcnals in your permit application as confldential, under the

California Public Records Act, all data in your permit application, the permit itself and all permit conditions will.be
considered a matter of public record and may be disclosed to a third party. Please contact your permit revicwer immediately
if you wish 0 amend your permit application submittals or (o designate certain permit conditions as confidential. Unless we
hear from you within ten (10) calendar days of this letter, except for materials that have been previously designated as
confidential, you shall be deemed to have waived any claim of confidentiality with respect to all materjals in the District’s
files relating to this pcrmit application.

Right of Entry
The Air Pollution Control Officer of the Bay Area Air Quality Management District, the Chairman of the California Air

Resources Board, the Regional Adwministrator of the Environmental Protection Agency, and/or their dcsignees, upon
presentation of credentials, shall be granted the right of entry to any premises on which an air pollution source is located for
the purposes of: ;

A The inspection of the source
B. The sampling of materials uscd at the source
C. The conduct of an emissions source test

D. The inspection of any records required by District rule or permit condition.

Correspondence

Pleasc include you application number with any correspondence with the District. The District’s regulations may be viewed
online at www.baagmd.gov. If you have any questions on this matter, please call Weyman Lee, Senjor Air Quality
Engineer at (415) 749-4796. Startup information may be faxed to the Engineering Division at 415-749-5030.

Very truly yours,

PW

k P. Broadbent
cutive Officer/APCO

JPB:wi
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VISUAL RESOURCES - FIGURE 2
Russell City Energy Center Project - Location of Key Observation Points
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The applicant, in conjunction with Energy Commission and BAAQMD staff, identified the
following potential new sources (with BAAQMD Facility Numbers) within six miles of the

project:

e #15847-Russell City Energy Center (01-AFC-7C), combustion turbines and heat
recovery steam generators, cooling tower, and fire pump diesel engine;

e #00698-Georgia Pacific Gypsum emergency generator;

e #16440-Hayward Public Works emergency generator;

o #16451-Hayward Public Works emergency generator;

e 3#17037-Elder Care Alliance emergency generator,;

e #17548-Alameda County natural gas boiler;

o #17553-Rohm & Haas pyrolysis furnace;

e #17553-Rohm & Haas reg. thermal oxidizer;

e #17621-Skywest emergency generator; and

e #18189-Astra Zeneca emergency generator.

The maximum modeled cumulative impacts are presented below in Air Quality Table
20. The total impact is conservatively estimated by the maximum modeled irmpact plus
existing maximum background poliutant levels.

As with impacts from Eastshore alone, maximum cumulative impacts are predicted to

occur directly across Clawiter Road (Life Chiropractic College). Cumulative impacts at
the closest residences, Ochoa Middle School, and Eden Gardens Elementary School

would also be similar to those from Eastshore alone, meaning that impacts from

Eastshore dominate the localized cumulative impacts.

AIR QUALITY Table 20
Eastshore, Estimated Localized Cumulative Impacts (ug/m?)
Averagin Modeled Total Limitin Percent of
Follutant Timge 9 Impact Background Impact Shndar?:l Standard
PM10 24 hour 27.7 56.6 84.3 50 169
Annual 3.2 20.0 23.2 20 116
PM2.5 24 hour 17.3 43.9 61.2 35 175
Annual 32 9.4 12.6 12 105
co 1 hour 1,254 3,680 4,934 23,000 21
8 hour 394 2,178 2,572 10,000 26
NO, 1 hour 316 143 . 459 470 98
Annual 34 28 314 100 31
1 hour 9.2 102 111.2 655 17
SO, 24 hour 49 24 28.9 105 27
Annual 0.5 8 8.5 80 11

Source: AFC Table WKS 4-5 (May 4, 2007; with PM10/PM2.5 revised by staff). PM2.5 is 3-year average of maximum 8th highest
(for 98™ percentile) 24-hour impact. Includes routine start-up and shutdown events per AFC Table 8.18-2.

November 2007

4.1-31

AIR QUALITY




AIR QUALITY Table 3
Project Operation Emission Impacts

Pollutants | Avg. Period Impacts | Background Total Percent of
(ng/m?) (ng/md) Impacts | Standard | Standard
(ug/m’) (ug/m®)
NO, 1-hour (start-up) 77.08 143 220.08 | 4707 47%
1-hour (steady state)® 226.8 143 369.8 470" 79%
Annual 0.14 32 32.1 100 ° 32%
SO, 1-hour 492 102.2 107.12 655" 16%
24-hour 11 235 246 105’ 23%
CcO 1-hour 1,069.71 3,680 474971 | 23,000 21%
8-hour 178.23 2,178 2,356.23 | 10,000’ 23%
PM10 24-hour 2.94 51.7 . 54.64 50 ° 109%
Annual 0.15 18.1 18.25 20" 91%
PM2.5 |24-hour 2.94 39.9 42.48 65° 65%
Annual 0.15 9.4 9.55 12" 80%

Notes

1. State standards

2. Federal standards

3. Including impacts from fire pump engine.
Source: RC 2006a.

specified in any condition of certification for the project (CH2MHILL 2007a). For
example, as long as the project’s total annual NOx emissions, verified once per year,
stay at or below the 134.5 tons, then the facility would be considered to be in
compliance. The project owner proposed to accept a condition of certification to limit
the project's NOx emissions to 134.5 tons a year and agreed to mitigate the project’s
emission impacts with 102.97 tons of NOx and 51.825 tons of POC ERCs interpollutant
traded for NOX, for a total of 154.8 tons NOx and NOx equivalent ERCs (certificates #
815 and 855%. This amount of equivalent NOx credits would satisfy the District's New
Sources Review Rule offset requirement, which specifies an offset ratio of 1.15 Ibs of
ERCs for every new pound of NOx emissions from the facility.

Do the proposed ERCs adequately mitigate the project potential emissions?

As mentioned earlier, the project, as revised, could potentially emit approximately 227 4
tons of NOx per year (see AIR QUALITY Table 2), which is much greater than the
project owner's propesed annual limit. Additionalily, for this particular project, staff
believes the facility's contribution 1o area 1-hour and 8-hour ozone violations may not be
properly identified and mitigated because the faciiity’s daily potential NOx emissions are
much higher than the calculated equivaiant daily ERC; MNote that the numbser of
vigiations in 2008 of the 8-hour naticnal 6zone standard was the highest since 1998,
and the number of violations of the 1-hour state ozone standard has been relatively flat
since 1998. Both suggest that ozone violations in the Bay Area are real and ongoing.

On any given day, including days that experience ozone violations, staff estimated that
the project couid potentiaily emit 2,213 Ibs of NOx (see AIR QUALITY Table 2) while

% These credits originated from shutting down of equipment at the Potrero power plant in San
Francisco and the Pacific Refining Refinery in Hercules (CH2MHILL 2007a).

JUNE 2007 4.1-7 AIR QUALITY
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P, BAY AREA
AIR QUALITY Site Search |

MANAGEMENT

|About BAAQMD |Business Assistance |Public Records Request | Help

Public Notices - Permit Applications - 2007

- DisTREICT

Air Quality Plans
Air Status / Technical Data e — - —
Boards/Council

Public notices and permit applications by year: 2008 | 2007 | 2006 | 2005 | 2004 | 2003 | 2002 |
Divisions/Offices 1999-2001 |

Administration

Compliance & Enforcement - - Piant " B ” A lication
Engineering Notice Date Plant Name PP
Executi ID #
ecutive :
Human Resources 12/20/07 B1776  Tomra Pacific, Inc., Fremont 16579
Information Systems
Outreach & Incentives 12/19/07 B8550 Pacific Infrastructure, Gilroy 16328
Division 12/10/07 B8661  USA Gasoline Corporation Station No. 20 16637
Planning (Broadbent & Associates, Inc.), San Pablo
Technical Services .
deants & incertives X 12/6/07 B3161 Russell City Energy Center, Hayward 15487
Opportunities 11/29/07 B8726 ASC Medical Office, Campbell 16806
Permits 11/28/07 B2568 CalClean, Inc., Oakland 16676
Poliution Prevention 11/21/07 B8148 Conor Medsystems, Menlo Park 16681
Programs _ 11/16/07 B8537 City of Burlingame, Burlingame 16299
!Nm“’es _ 11/14/07 B2568  CalClean, Inc. (Edd Clark & Associates, Inc.), 16470
Rules & Regulations Napa
Site Archives 11/13/07 B8468 Sherwin-Williams Company #4394, San 16132
Leandro
11/9/07 B8561 ConocoPhillips Company (Delta Consuitants, 16353
Inc.), San lose
11/7/07 A3360  Alco Iron & Metal Company, San Leandro 16042
11/5/07 B8612 Due Torri Coffee, Oakland 16530
11/1/07 B8615 Verizon Wireless (King Estate), Oakland 16522
10/26/07 B8614 Verizon Wireless (Willow Pass Park), Concord 16521
10/23/07 B8493 Versailles, San Mateo 16215
10/19/07 B8573 Former Mobil Service #99-272 (Environmental 16427
Resolutions, Inc.), Santa Rosa
10/15/07 A3360 Alco Iron & Metal Company, San Leandro 16042
10/11/07 A0187 Pacific Steel Casting, Berkeley
A0703
A1603
10/5/07 B8636 California Water Service Company, Livermore 16563
9/26/07 B5507 Point Richmond R&D Associates, Richmond 16461
9/19/07 B8432 Mt. View Sanitary District, Contra Costa 16037
‘ County, Martinez
9/19/07 B8356 Verizon Wireless (Hwy 101/Julian), San Jose 15877

http://www.baagmd.gov/pmt/public_notices/2007/index.htm 2/7/2008



BAAQMD - Public Notices - Permit Applications - 2007 Page 2 of 3

9/14/07 C8756 ConocoPhillips Service Station (SS)#251075, 15770
San Francisco
. 9/13/07 B8526 The Acme Bread Company, Berkeley 16277
9/11/07 B8383 Nob Hill Masonic Center, San Francisco 15928
9/5/07 B8295 Luis Norori Antique Restoration, Inc., San 15852
Francisco
8/31/07 B3556 Pacific Bell dba AT&T (RMT, Inc.), Vallejo 16251
8/23/07 B8496 San Francisco Housing Authority, San 16218
Francisco
8/23/07 B8463 Royal Bakery (TEC Accutite), San Francisco 16126
8/22/07 C3859 Quick Stop Market #34, San Jose 15955
8/15/07 C0909 Safeway Store (Fuel Center) #0968, Vallejo 16145
8/14/07 B8481 Verizon Wireless (Hesperian/A Street), 16191
Hayward
8/10/07 B8515 Bayer HealthCare Pharmaceuticals, Inc. 16256
AB025 Novartis Vaccines & Diagnostics, Inc., 16257
Emeryville
8/3/07 B8476 San Francisco Public Utilities Commission 16183
(Sunol Yard), Sunol
8/3/07 A7190 Franklin McKinley School District, San Jose 16098
7/30/07 B8294 Eye Surgery Center of San Francisco, San 15846
Francisco
. 7/27/07 B8408  City of San Jose Fire Station #25, Alviso 15990
7/23/07 A0024 PG&E Hunters Point Power Plant , San 14855
Francisco
7/13/07 8340 Chevron Service Station #90535, San 16162
Francisco
6/21/07 B8147 Savi Technology, Mountain View 15500
6/18/07 A3887 San Mateo Medical Center, San Mateo 15936
6/1/07 B8354 Verizon Wireless (Tully/Senter), San Jose 15875
5/31/07 B2626 Valero Refining Company, Benicia 15662
5/23/07 B8351 Verizon Wireless (De Anza/Fremont), 15872
Sunnyvale
5/18/07 B8152 Exxon Service Station (Alliterra Environmental, 15512
Inc.), Los Gatos
5/17/07 B8377 Fillmore Development Associates, LLC., San - 15919
Francisco
5/14/07 B8272 Exxon Mobile Corporation (Environmental 15794
Resolutions, Inc.), Vallejo
5/7/07 B8232 Contra Costa County Fire Protection District - 15710
Fire Station 10, Concord
4/25/07 B8041 Eastshore Energy Center, Hayward 15195
4/24/07 B8245 Cal State 9 Credit Union, Concord 15739
‘ 4/24/07 B8179 Douglas Parking Company/Pangea 15567

Environmental Services, Inc., Oakland

http://www.baagmd.gov/pmt/public_notices/2007/index.htm 2/7/2008
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4/18/07 B8196 San Martin Tire/Aliterra Environmental, Inc., 15592
San Martin
‘ 4/17/07 B7988 Decker Electric Company, Inc., San Francisco 15634
4/12/07 B8103 Mr. Vincent Agbayani/LFR, Inc., Daly City 15420
4/9/07 B8148 Conor Medsystems, Menlo Park 15501
4/6/07 B8202 Turner Automotive (Gallardo & Associates, 15635
Inc.), Graton
4/6/07 B7812 Oakwood Athletic Club, Lafayette 14660
4/2/07 B3161 Russel] City Energy Center, Hayward 15487
3/23/07 B8066 Menlo Business Park, LLC, Menlo Park 15306
3/23/07 B7900  RWC, LLC, Cupertino 15227
3/15/07 A0016 ConocoPhillips San Francisco Reﬂne-ry, Rodeo, 13424
CA 13678
15328
3/13/07 C7629 ARCO Facility #2082/Capitol Petroleum, Santa 15616
Clara
2/21/07 B7693 Russell Hinton Company, San Francisco 14368
2/20/07 C0950 Bancroft/Estudillo (Shell SS) #136017, San 15620
Leandro
2/16/07 B8091 Mt. Diablo Unified School District, Concord 15391
2/15/07 C9727 7-Eleven #32181, Oakland 15370
‘ 2/8/07 B7924 Broadway Family Apartments, San Francisco 14923
1/19/07 C1387 Alhambra Shell SS #135573, Martinez 15393
1/17/07 C9193 Alvarado-Niles Shell SS #136201, Union City 15356
1/12/07 B8070 Wareham Development, Emeryville 15309
1/10/07 C8529 Loveridge Road Shell SS #135774, Pittsburg 15137
1/8/07 C5198 lF:or‘t<ola Valley Shell, Inc. SS #135585, Menlo 15395
ar

Disclaimer  Email comments

http://www.baagmd.gov/pmt/public_notices/2007/index.htm 2/7/2008



Grandview Realty

m: Tim Eichenberg [teichenberg@bcdc.ca.gov]
nt: Friday, February 08, 2008 12:52 PM
o: Rob Simpson
Subject: Re: Have you received notice?
Rob:

We have not received any communication from the Air Board or the EPA regarding the Russell City power plant. As
you know, we met with you on December 27, 2007 in Hayward to thoroughly examine the area, and confirmed that
the plant is not located in BCDC'’s jurisdiction; that is it is not within 100 feet of the mean high tide line or the inland
edge of marsh vegetation, and not within a saltpond or managed wetlands as defined in our regulations. This confirms
what we told the CEC in December 2007 and December 2006.

In my November 28 email to you, I also indicated that even if it was in our jurisdiction, it does not appear to be
located in an area that we identified as inconsistent with the McAteer-Petris Act or the Bay Plan under our 2002 power
plant siting study. I also indicated that the project may be subject to review under the federal Coastal Zone
Management Act (CZMA).

Under section 307(c)(3)(A) of the CZMA a federal permit located inside or outside of the coastal zone (i.e. BCDC

jurisdiction), affecting any land or water use or natural resource of the coastal zone, must provide a certification that

the activity complies with the enforceable policies of the state’s coastal management program (i.e. BCDC'’s laws and

regs), and will be conducted in a manner that is consistent with the program.

Our approved coastal management program lists, as subject to our consistency review, EPA permits for reclassification

of land areas under regulations for the prevention of significant deterioration of air quality (PSD). However, at this

time, we have not received any certification or communication from the EPA or Air Board that the project does or does

not affect the coastal zone, or is or is not consistent with our coastal management program. Nor have we notified the

Air Board or the EPA regarding these CZMA requirements. If we receive such a certification or communication we
‘uld review the federal permit and notify the agency whether we concur or object to the certification under the

MA. .

I hope this answers your question. Please call if you have any additional concemns.
Tim

2 2k 2k ok ok ok ok Kk ok ok koK K Kk dk k3 ok k3K Kk ok ok k ok k dk ik ok ok %k Xk

Tim Eichenberg, Chief Counsel

SF Bay Conservation & Development Commission
50 California Street, Suite 2600

San Francisco, CA 94111

415-352-3655

415-352-3606 fx

CONFIDENTIALITY NOTICE: This communication and its contents may contain confidential and/or legally privileged
information. It is solely for the use of the intended recipient(s). Unauthorized interception, review, use or disclosure is
prohibited and may violate applicable laws including the Electronic Communications Privacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication: Thank you. '

On 2/8/08 8:37 AM, "Grandview Realty” < > wrote:

From: Grandview Realty [



Sent: Monday, February 04, 2008 10:33 PM
To: 'time@bcdc.ca.gov’
Subject: Have you received notice?

.: The Chief Counsel for the San Francisco Bay Conservation and Development Commission Mr. Tim Eichenberg,
Dear Sir ,
Have you received notice of a preliminary determination of compliance or proposed PSD permit from the Bay Area Air
Quality Management District or the Environmental protection Agency for power plants planned in the city of Hayward ?

One is Named Russell City Energy Center, the other is named Eastshore Energy Center.

Can you describe the requirements of the coastal zone management act or other authorities within your jurisdiction
with respect to the above?

Thank you,

Rob Simpson

No virus found in this outgoing message.
Checked by AVG Free Edition.
Version: 7.5.516 / Virus Database: 269.19.19/1258 - Release Date: 2/4/2008 10:10 AM

No virus found in this outgoing message.
Checked by AVG Free Edition.
Version: 7.5.516 / Virus Database: 269.19.21/1266 - Release Date: 2/8/2008 10:06 AM

No virus found in this incoming message.
Checked by AVG Free Edition.
Version: 7.5.516 / Virus Database: 269.19.21/1266 - Release Date: 2/8/2008 10:06 AM



.
H M ‘ia‘ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
§‘a-,, 3 REGION IX

KT 75 Hawthome Street

San Franclisco, CA 94105-3801

January 24, 2006

Mr. Jack Broadbent

Air Pollution Control Officer
Bay Area AQMD

939 Ellis Street

San Francisco, CA 94109-7799

RE: PSD Re-delegation Agreement

Dear roadbent:

EPA appreciates the efforts of your staff to work with us in amending your Prevention of
Significant Deterioration (PSD) Delegation agreement between the District and EPA. Under the
amended delegation agreement, the District is responsible for the PSD permitting of two new
facilities—Ameresco Half Moon Bay LLC and ConocoPhillips - San Francisco Refinery, in
addition to the nine power plant projects listed in the previous delegation agreement. I am
pleased to enclose a signed copy of the revised PSD delegation agreement. The agreement is
effective immediately.

Please contact Laura Yannayon at (415) 972-3534 if you have any other questions related
to this matter.

‘ / Sincerely,

Director, Air Division

Enclosure

cc: Brian C. Bunger, Bay Area Air Quality Management District, w/enclosure
Catherine Witherspoon, Executive Officer, California Air Resources Board w/enclosure

\
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U.S. EPA - Bay Area Air Quality Management District
Agreement for Limited Delegation of Authority to Issue and Modify Prevention of

Significant Deterioration Permits Subject to 40 CFR 52.21

The undersigned, on behalf of the Bay Area Air Quality Management District (District)
and the United States Environmental Protection Agency (EPA), hereby agree to the limited
delegation of authority for the initial issuance or “administraiive’ or “minor” modification' of
the Prevention of Signiﬁcant Deterioration (PSD) permits identified below, subject to the terms
and conditions of this agreement. This limited delegation is executed pursuant to 40 CFR

52.21(u), Delegation of Authority.

o, L BACKGROUND RECITALS

‘ 1. EPA._had delegated authority to implement the federal PSD regulations at 40 CFR 52.21
for all sources and modifications to the District on April 23, 1986. On December 31,
2002, EPA finalized revisions to the regulations at 40 CFR 52.21, which became
effective on March 3, 2003. 67 FR 80186. The revisions to 40 CFR 52.21 did not
significantly alter those portions of 40 CFR 52.21 that concern the issuance of permits for

newly constructed “greenfield” sources. See id. at 80187.

2. The District may need to revise its local regulations to fully implement the federal
regulations at 40 CFR 52.21, effective March 3, 2003, Accordingly, on March 3, 2003,

' The terms “administrative” and “minor” modifications are defined the same as in the EPA memorandum entitled
“Revised Draft Policy on Permit Modifications and Extensions” July 5, 1985, by Darryl Tyler, Director, Control
— Programs Development Division of US EPA Office of Air quality Planning and Standards.
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EPA withdrew the delegation of PSD authority from the District. See 68 FR 19371
(April, 21, 2003).

3. Because the federal regulations concerning permit issuance for new sources were not
significantly altered effective March 3, 2003, existing District regulations continue to
allow the District to implement 40 CFR 52.21 pursuant to a delegation agreement to issue
the initial PSD permit(s), or an administrati\;e or minor modification of a PSD permit(s).
EPA has determined that District Regulation 2, Rule 2 generally meets the requirements
of 40 CFR 52.21; therefore, District permits issued in accordance with the provisions of
Regulation 2, Rule 2 will be deemed to meet federal PSD permit requirements pursuant

to the provisions of this delegation agreement.

APPLICABILITY
Pursuant to this delegation, the District shall have primary responsibility for initial

issuance or administrative or minor modification of the PSD permit(s) identified below:
Facility:

Delta Energy Center

Los Medanos Energy Center

Metcalf Energy Center

East Altamont Energy Center

Tesla Power Plant

Russell City Energy Center

Delta Power Plant

Potrero Power Plant

Ameresco Half Moon Bay LLC

ConocoPhillips - San Francisco Refinery

“rrmmean op

2. Permitting History for Delta Energy Center (Delta #12095). The District issued a
Preliminary Determination of Compliance (PDOC) on August 12, 1999. Subsequently,



the District issued the Final Determination of Compliance (FDOC) on October 22, 1999.
The Prevention of Significant (PSD)/Authority to Construct (ATC) was issued on March
28, 2000. The Title IV/V permit was issued on March 19, 2003 and reissued on
November 12, 2003. The Permit to Operate was issued on January 8, 2003, and modified
on November 14, 2003.

. Permitting History for Los Medanos Energy Center (Los Medanos #11866). The District
issued a PDOC on March 18, 1999. Subsequently, the District issued the FDOC on June
10, 1999. The PSD/Authority to Construct was issued on September 10, 1999 and the
Authority to Construct was superceded on July 2, 2001. The Title IV/V permit was
issued on September 1, 2001 and modified on January 13, 2004. The District Permit to
Operate was issued on May 19, 2002.

. Permitting History for Metcalf Energy Center (Metcalf # 12183). The District i_ssued the
FDOC on August 24, 2000. The final PSD permit was issued on May 4, 2001. The
Authority to Construct was issued on February 13, 2002 and a modification was granted
on September 10, 2002.

. Permitting History for East Altamont Energy Center (East Altamont # 13050). The
District issued a PDOC on April 12, 2002. Subsequently, the District issued the FDOC
on July 10, 2002. The Western Area Power Administration (WAPA) formally requested
that US Fish and Wildlife (US FWS) initiate formal Section 7 consultation on February
11, 2002. The Authority to Construct has not been issued as of May 7, 2004,

. Permitting History for Tesla Power Plant (Tesla # 13424). The District issued a PDOC
on August 6, 2002. Subsequently, the District issued the FDOC on January 22, 2003,



The EPA formally requested that US FWS initiate formal Section 7 consultation on
February 21, 2002. The final PSD permit is not issued because of a delay in the issuance
of the Biological Opinion associated with Section 7 process. The California Energy
Commission conducted an Evidentiary Hearing from September 8 to September 12,

2003. The Commissioners have not made a final determination as of May 7, 2004.

@Permitting History for Russell City Energy Center (Russell City # 13161). The District

issued a PDOC on October 25, 2001. Subsequently, the District issued the FDOC in
March 2002 and an Authority to Construct on May 14, 2003. The EPA formally
requested that US FWS initiate formal Section 7 consultation on March 11, 2002. The
final PSD permit has not been issued because of a delay in the issuance of the Biological

Assessment associated with the Endangered Species Act Section 7 process.

. Permitting History for Delta Power Plant (Delta #18, Unit 8). The District issued a
FDOC on February 2, 2001. The final PSD permit and Authority to Construct were
issued on July 24, 2001. The Permit to Operate has not yet been issued as of May 7,
2004.

. Permitting History for Potrero Power Plant (Potrero #26, Unit 7). The FDOC was issued
on December 12, 2001. On July 25, 2003, Mirant of California (owner of the Potrero
Power Plant) revised their application (#7951) to include a cooling tower system and
reduce the annual hours of operation. A draft _Biological Opinion and Incidental Take
Statement were provide to EPA and the Army Corps of Engineers on April 2, 2003.
NOAA Fisheries received comments on the draft Biological Opinion from EPA on May
6, 2003. The comments pertained to a revised description of EPA’s federal action
regarding the issuance of the air quality permit. EPA comments also stated that the Corps

4
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11

12.

has agreed to place all terms and conditions contained in the Incidental Take Statement of
the April 2, 2003, draft Biological Opinion, in the Corps Section 404 Clean Water Act
and in any Rivers and Harbor Act permits. The amended PDOC has not been issued as of
May 7, 2004.

Proposed permit for Ameresco Half Moon Bay LLC (Plant # 17040). Amerecso is
proposing a landfill gas-to-energy facility at the Ox Mountain Landfill located in Half
Moon Bay. The applicant proposes to burn landfill gas in spark ignited lean burn
reciprocating internal combustion engines. The engine-driven generators will recover

energy from landfill gas in the form of electricity.

Proposed permit for ConocoPhillips - San Francisco Refinery (Plant # 16).
ConocoPhillips is proposing the "Rodeo Clean Fuels Expansion Project,” which will
increase capacity of hydrocracking, deisobutanizing, reforming, and sulfur recovery
units. The project will include construction of a new hydrogen plant, a new flare, a new

furnace for hydrocracking and two new tanks.

To allow the District to continue to issue initial PSD permits and/or process
administrative and minor modifications to the PSD permit(s) for Delta Energy, Los
Medanos, Metcalf, East Altamont, Tesla, Russell City, Delta Power, Potrero, Amerecso
and ConocoPhillips, EPA and the District have agreed to this delegation of PSD authority
to issue initial permits or make administrative or minor modifications. If any of the
facilities subject to this agreement requests a permit modification to incorporate
conditions for a plantwide applicability limit, as provided in 40 CFR 52.21(aa), EPA shall

process and issue any applications for a permit modification. EPA may review the PSD



13.

oL -

permit to ensure that the District’s implementation of this agreement is consistent with

federal regulations (40 CFR 52.21).

The District shall send to EPA a copy of all public notices required by 40 CFR 124.

GENERAL CONDITIONS:

. The District shall request and follow EPA guidance on any matter involving the

interpretation of Sections 160-169 of the Clean Air Act or 40 CFR 52.21, relating to the
PSD permits for Delta Energy, Los Medanos, Metcalf, East Altamont, Tesla, Russell
City, Delta Power, Potrero, Amerecso and ConocoPhillips.

The District shall issue PSD permits under this Agreement in accordance with the PSD
elements of the District's Regulation 2, Rule 2 and 40 CFR 52.21 as amended on
December 31, 2002. Elements of Regulation 2, Rule 2 relating to state law requirements
inconsistent with the Clean Air Act and 40 CFR 52.21 and 124, including, but not limited
to, elements of Regulation 2, Rule 2 relating to the California Environmental Quality Act,

shall not apply to PSD permits under this Agreement.

This delegation agreement may be amended at any time by the formal written agreement
of both the District and the EPA, including amendment to add, change, or remove

conditions or terms of this agreement.

If the U.S. EPA determines that the District is not administering the PSD permit
identified in this agreement i;l accordance with the terms and conditions of this limited
delegation, the requirements of 40 CFR 52.21, 40 CFR 124, or the Clean Air Act, this
delegatioh, after consultation with the District, may be revoked in whole or in part. Any



such revocation shall be effective as of the date specified in a Notice of Revocation to the

Distnct.

. If the District determines that administering the permits identified in this agreement in
accordance with the terms and conditions of this agreement, the requirements of 40 CFR
52.21, 40 CFR 124, or the Clean Air Act conflicts with State or local law, or exceeds the
District’s authority or resources to fully and satisfactorily carry out such responsibilities,
the District after consultation with EPA, may remand administration of these permits to
EPA. Any such remand shall be effective as of the date specified in a Notice of Remand
to EPA.

. The permit appeal provisions of 40 CFR 124, including subpart C thereof, pertaining to
the Environmcr.nal Appeals Board (EAB), shall apply to all appeals to the Administrator
on permits and modifications to permits issued by the District under this delegation. For
purposes of implementing the federal permit appeal provisions under this delegation, if
there is a public comment requesting a change in a draft preliminary determination or
draft permit conditions, the final permit issued by the District shall contain a statement
that for Federal PSD purposes and in accordance with 40 CFR 124.15 and 124.19, (1) the
effective date of the permit shall be 30 days after the date of the final decision by the
District to issue, modify, or revoke and reissue the permit; and (2) if an appeal is made to
the EAB through the Administrator, the effective date of the permit shall be suspended
until such time as the appeal is resolved. The District shall inform EPA Region IX in
accordance with conditions of this delegation when there is pubiic comment requesting a

change in the preliminary determination or in a draft permit condition. Failure by the



_/

District to comply with the terms of this paragraph shall render the subject permit invalid

for Federal PSD purposes.

Pursuant to the provisions of 40 CFR 52.21(u)(2), the District shall consult with the
appropriate State or local agency primarily responsible for managing land use prior to

making any determinations under this Agreement.

Nothing in this agreement shall prohibit EPA from enforcing the PSD provisions of the
Clean Air Act, the PSD regulations or any PSD permit issued by the District pursuant to
this agreement. In the event that the District is unwilling or unable to enforce a provision
of this delegation with respect to a source subject to the PSD regulations, the District will
immediately notify the Air Division Director. Failure to notify the Air Division Director

does not preclude EPA from exercising its enforcement authority.

This limited delegation of PSD authority becomes effective upon the date of the

signatures of both parties to this Agreement.

/< Joc

Date /

Date

1/ 20/06
™ 7

Déborah Jordan
Director, Air Division
U.S. EPA, Region IX
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VISUAL RESOURCES - FIGURE 11
Russell City Energy Center Project - KOP 2 - Existing View from Hayward Shoreline Interpretive Center
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CALIFORNIA ENERGY COMMISSION - EN==GY FACILITIES SITING DIVISION, JUNE 2007
SOURCE: Russell City Energy Amendment No.1 - Figure 3.12-3, A




VISUAL RESOURCES - FIGURE 12
Russell City Energy Center Project - KOP 2 - Existing View with the Photo Simulated Amended Project
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CALIFORNIA ENERGY COMMISSION - ENFPGY FACILITIES SITING DIVISION, JUNE 2007
SOURCE: Russell City Energy q &mendment No.1 - Figure 3.12-3, B
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AIR QUALITY
Testimony of Tuan Ngo, P.E.

SUMMARY OF CONCLUSIONS

Staff finds that, with the adoption of the attached conditions of certification, the
proposed amendment to the Russell City Energy Center (RCEC) would comply with all
applicable laws, ordinances, regulations, and standards (LORS) and would not result in
any significant air quality-related impacts. Staff also finds that:

e The project ozone precursor emissions (oxides of nitrogen (NOx) and precursor
organic compounds (POC) would be mitigated to a level of less than significant by
‘the surrender of emission reduction credits (ERCs or offsets), or the installation of
suggested technologies to reduce start-up time;

¢ The project would comply with the Bay Area Air Quality Management District (District)
Rules and Regulations, including the New Source Review requirements;

¢ The project would not cause new violations of any nitrogen dioxide (NO3), sulfur
dioxide (SO,), or carbon monoxide (CO) ambient air quality standards, and therefore,
its emission impacts are not significant for those pollutants;

e The project’s particulate matter less than 10 and 2.5 microns (PM10/PM2.5)
emissions contribution would be mitigated to a level that is less than significant by the
surrender of sulfur oxides and PM10/PM2.5 ERCs and/or the successful
implementation of the wood stove/fireplace improvement program; and

e The project's PM10 construction impacts would be mitigated to a level that is less
than significant.

INTRODUCTION

On November 17, 2006, Russell City Energy Company, LLC ("project owner"), filed a
petition to modify the September 11, 2002, California Energy Commission's Decision
(Decision) approving the RCEC (01-AFC-07). The proposed modifications would move
the project facilities approximately 1,300 feet from the originally permitted location, to a
site southwest of the intersection of Depot Road and Cabot Boulevard. In addition, the
project owner also requested to amend numerous conditions of certification to reflect
the following changes:

1. Reducing the combustion turbines' NOx emissions to conform to the District's Best
Available Control Technology (BACT) emission limit.

2. Installing new oxidation catalyst systems to reduce the combustion turbine CO
emissions.

3. Revising the project's fuel use and emission limits for NOx, POC, CO, sulfur dioxide
(SOx), and PM10 and PM2.5 emissions.

4. Eliminating the previously approved emergency generator and engine.
5. Replacing the previously approved fire pump Cummins engine with a Clarke engine.

JUNE 2007 411 AIR QUALITY



6. Deleting the requirement that restricts simultaneous start up of the combustion
turbines.

7. Revising the project's PM10/PM2.5 mitigation plan to include the use of ERCs or
interpollutant trading.

8. Administrative revisions to various air quality conditions of certification.

LAWS, ORDINANCES, REGULATION, AND STANDARDS (LORS) -
COMPLIANCE

The project’'s proposed amendment is subject to all the LORS described in the Final
Staff Assessment (FSA) (CEC 2002a).

Staff has received a copy of the District's Amended Preliminary Determination of
Compliance (PDOC) (BAAQMD-2007) for the requested amendment to the project,
issued on April 2, 2007. The PDOC included a set of Air Quality conditions that are
drafted to ensure continuous compliance during construction and operation of the
facility. Staff has incorporated the District conditions in this Staff Assessment.

SETTING

Since the project is being proposed to move its foot print 1,300 feet from the original
site, staff does not expect that the project settings have changed from the original FSA.
For convenience, staff includes a table, AIR QUALITY Table 1, which summarizes the
area's attainment status for various applicable state and federal air quality standards.

AIR QUALITY Table 1 BAAQMD Attainment Status

Pollutant Averaging Time California Status Federal Status
Ozone (O,) 8 Hour N/A Non-attainment

1 Hour Non-attainment N/A
Carbon Monoxide 8 Hour Attainment Attainment
(CO) 1 Hour Attainment Attainment
Nitrogen Dioxide Annual N/A Attainment
(NOx) 1 Hour Attainment N/A
Sulfur Dioxide Annual N/A Attainment
(SO2) 24 Hour Attainment Attainment

1 Hour Attainment N/A
PM10 Annual Non-attainment Attainment

24 Hour Non-attainment Unclassified
PM2.5 Annual Non-attainment Attainment

24 Hour N/A Attainment

Notes:
Unclassified means the area is treated as it is attainment
N/A= no standard applies or not applicable
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ASSESSMENT OF IMPACTS AND DISCUSSION OF MITIGATION

METHOD AND THRESHOLD FOR DETERMINING SIGNIFICANCE

The facility was certified in 2002. The annual criteria emissions and mitigation were
specified in the Decision. In this proposed revision to the Decision, the facility's annual
emission limits, except PM10/PM2.5, would not change. The facility’s PM10/PM2.5
annual emission limit would increase slightly from 86.4 tons per year (TPY) to 86.8 TPY.
However, the facility's daily and hourly emissions limits for all but PM10/PM2.5 could
increase significantly. As such, staff will analyze the project’'s short-term impacts to
verify that the project would not cause a new violation or make worse an existing
violation of any applicable air quality standards in the area.

There are two criteria that staff used to determine whether the project emissions would
be significant. The firstis the status of the ambient air quality standards in the area.
Staff considered that all non-attainment air contaminants and their precursors released
during the construction and operation of this facility are significant and must be
mitigated appropriately. For example, the area is currently non-attainment for ozorne
and PM10 and PM2.5; therefore, all directly emitted PM10, and PM10 and ozone
precursors (NOx, POC and SOx) that the facility released during construction and
operation wouid potentially cause significant impacts through their contribution to the
existing violations of the standards and interfere with the applicable air quality plan.

The second criterion that staff used is whether the project's construction and operational
emissions would cause a new violation to the ambient air quality standards. Air
dispersion models provide a means of predicting the location and ground level
magnitude of the impacts of a new emissions source. These models consist of several
complex series of mathematical equations, which are repeatedly calculated by a
computer for many ambient conditions. In general, the inputs for the modeling include
stack information (exhaust flow rate, temperature, and stack dimensions), specific
turbine emission data and meteorological data, such as wind speed, atmospheric
conditions, and site elevation. The model results are often described as a unit of mass
per volume of air, such as micrograms per cubic meter (ng/m?). Staff added the
modeled impacts to the available highest ambient background concentrations recorded
during the previous three years from nearby monitoring stations. Staff then compared
the results with the ambient air quality standards for each respective air contaminant to
determine whether the project’s emission impacts would cause a new violation of the
ambient air quality standards or if the emissions would contribute to an existing
violation.

The ambient air quality standards that staff used as a basis for determining project
significance are heaith-based standards. They are set at levels to adequately protect
the health of all members of the public, including those most sensitive to adverse air
quality, such as the aged, people with existing illnesses, and infants and children, while
providing a margin of safety.

PROJECT AMENDMENT DESCRIPTION
The project owner asked to amend the RCEC project as follows:
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¢ Move the facility approximately 1,300 feet northwest of the original location;

¢ Revise the turbines' NOx emissions from 2.5 to 2 parts per million at 15 percent
oxygen (ppm @ 15 % O,<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>