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PRO C E E D - N G S 

--000-­

CHAIRMAN H1BRECHT: Okay. vlill the meeting please 

corne t.o order. I'm sure Commissioner Commons will be with 

us shortly and Commissioner Schweickart will be back 

shortly as well. 

I guess to continue our tradition, and I was 

going to ask COffiBissioner Commons to do this, but I'll 

ask the Vice Chairman, Commissioner Gandara, would you 

please lead us in the flag salute. 

(Pledge of Allegiance.) 

CHAlillffiN IMBRECHT: Okay. The first item on the 

agenda today is Commission consideration and possible 

approval of an interpretation of building standards. San 

Diego County has requested the Executive Director to 

interpret the term "site preparation and construction" in 

Title 24. The Executive Director's interpretation is 

now before the Commission for ratification. Mr. Ward? 

EXLCUTIVE DIRECTOR WARD: Yes. Jon Blees from 

tbe General Counsel's Office has worked on this and it is 

fairly technical, and I'll let him explain it. 

HR. BLEES: Thank you, and good morning. My name 

is Jonathan Blees, I'm an attorney at the Energy Commission. 

As Chairman Imbrecht just pointed out, this issue does 

invo 1ve the interpretation of the phrase "actual si t.e 

,', 
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1 preparation and construction" which appears both in the 

2 Commiss ion's regulations, in the bui lding standards in 

3 Section 2-5302 and in the Warren-Alquist Act itself, in 

4 Section 25402.1(f). 

5 Basically, the question involves under what 

6 circumstances, when a person has taken some action regarding 

7 a residential or a nonresidential building before the 

8 effective date of changes in building standards, must those 

9 changes be complied wi th. 

10 The Warren-Alquist Act establishes three different 

11 ways that a bui lder may be exempt from changes in the 

12 standards. First, if the builder has applied for a building 

13 permit before the effective date of changes in the standards, 

14 then those changes do not have to be complied wi th. That's 

15 established by Section 25402(a) of the Warren-Alquist Act. 

16 The second means is if the builder has commenced 

17 "actual site preparation and construction on a building 

18 before the effective date of the standards." That exemption 

19 is in Section 25402.1 (f). 

20 Finally, the builder may g-et a discretionary 

21 exemption from the Energy Commission if this COH1T:1ission 

U finds that compliance wi th changes in the standards \vould 

23 be impossible without substantial delays and increases in 

24 construction costs, and if we also find that the builder 

25 has expended substantial funds in good faith on planning, 
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1 design, architecture or engineering and that those expendi­

2 tures occurred before the adoption date of the standards, 

3 then the Coromission may grant an exemption. 

4 That provision is found in Section 25402.1(g) of 

the standards. 

6 The issue before us today concerns number two, 

7 the exemption for commencement of actual site preparation 

8 and construction on a building before the effective date of 

9 the standards. 

10 In conjunction with the legal office, the 

11 Executive Director has determined that the phrase "actual 

12 site preparation and cons truction" should be interpreted 

13 to mean any construction activity undertaken in reliance 

14 upon a foundation or building permit. 

S That interpretation, along with the rationale 

16 for it lS in your backup package for Agenda Item No.1. 

17 In contrast, there has been an alternative 

18 interpretation put forward by a building industry group. 

19 That interpretation suggests, although it's not entirely 

20 clearly exactly what they are proposing, that any activity 

2.1 related to a project site, such as grading the site, or 

22 even putting in streets and sewers fro a multi-family or 

23 multi-building development should quali fy a building Or 

24 presumably an entire subdivision for an exemption. 

25 In the staff's view, the Executive Director's 

I 
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interpretation has three virtues that are not shared by 

the alternative interp-etation put forward by the building 

industry group. 

First, the Executive Director's interpretation 

is fair in two different ways. It does provide an 

exemption for those who are likely to face hardship if 

compliance is required. That is, a person who has under­

taken construction activity in reliance upon a foundation 

or a building permit may well find it to be a hardship if 

compliance with changes in the standards is required. 

On the other hand, the Executive Director's 

interpretation would avoid loopholes for noncompliance 

where there would be no hardship. The alternative inter­

pretation would allO\'J noncompliance even vlhere there would 

be no hardship in so doing -- excuse me, even where there 

would be no hardship in compliance. 

Second, the Executive Director's interpretation 

reflect£; a long-standing regulation that was adopted by 

the Energy COffiITliss ion as far back as 1977. In other words, 

the definition of construction activity undertaken in 

reliance upon a foundation or building permit existed in 

the Energy Commission's regulations themselves from 1977 

until 1982. 

That definition existed in the regulations for 

five years without any challenge to it, and without any 
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problem that the Energy COElmission was made avlare of. 

Finally, the Executive Director's intercretation 

provides an easily verifiable mark, or test for determining 

in what circumstances compliance is required. As you know, 

the Cowmission's building standards are enforced and 

applied by local building officials, and in our view, in 

the Executive Director's interpretation, provides them with 

an easily usable tool. 

In the original Warren-Alquist Act, there were 

no provisions for exemptions from the building standards, 

an in 1977, the Legislature added Section 25402.1 which 

created two exemption procedures or grandfather clauses: 

the discretional exemption that can be granted by the Energy 

Commission and the eJ:emption for actual site preparation and 

construction. 

The rationale for all such exemption procedures 

or grandfather clauses is fairness. vvhere a designer or 

builder has relied on existing law in good faith, and 

,<[here compliance wi th a~ new law would cause substantial 

hardship, there1s a general legal princi~le that says that 

person should not have to comply with the new law, and that 

is exactly what the Executive Director's interpretation 

attempts to do. 

Again, the interpretation focuses upon construction 

activitv undertaken in reliance on a foundation or buildincr
~ ~ J 



5

10

15

20

25

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

6
 

permit. Now, unlike an application for a grading permit, 

which simply allows a builder or contractor to do general 

work on a site, such as clearing the land, or grading, or 

putting in streets and sewers, an application for a 

founuation or building permit normally requires a builder 

to disclose what the structural type of the building will 

be and its orientation and configuration. 

Once those matters are determined, the structure, 

the orientation and the configuration of the building, it 

may well be a hardship for the builder to have to comply witt 

any changes in the Energy Commission's energy efficiency 

building standards. 

Those building standards do, in some instances, 

contain requirements that would affect the structural type 

of the building and its orientation and configuration. 

Therefore, under the Executive Director's interpretation, 

such a person would be exempt from the standards. 

However, a builder who has undertaken only 

preparatory work on the general site, but not anything 

related to the building itself, would not face any increased 

cost or difficulty of complying with changes in the 

standards, and therefore, should not be entitled to an 

exemption. 

The alternative interpretation put forward by the 

building industry group would create a large and unnecessary 
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loophole. Any so-called site work, and I repeat that it lS 

not exactly clear what this alternative interpretation 

would allow as a qualification for an interpretation. But 

any work such as 'unning a bulldozer over some property, 

no matter how long ago would, under that alternative 

interpretation, qualify for an exemption. 

In your backup package, we <Jive an example of 

how this alternative interpretation would create a loophole 

and would be unfair. A builder could initiate some site 

preparatory work on a given lot, such as grading the lot 

or putting in the sewer, and then discontinue work on the 

project for many years, during which time the Fnergy 

Commission could adopt new or changes to building standards. 

Years later, that builder could obtain building 

permits to complete the project. Under the building 

industry group interpretation, that person would not have 

to comply with the new standards, even though compliance 

would not involve any hardship whatsoever. 

However, on an adjacent lot, or a lot across the 

street, another builder could be building exactly the same 

building, but that builder would have to comply with the 

standards simply because that builder had not, 5 or 10 years 

ago, done sOGething simple like runninc; a bulldozer over 

the property. That result is unfair and it's unnecessary. 

It also creates unfairness to people who buy 
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houses. People buying the houses constructed by the first 

builder, the one \-Jho did not have to comply \Vi th the 

standards would not get the ~rotection and the benefits of 

energy efficient houses, even though the houses might 

other\Vise look virtually the same. 

NO~7, as I understand it, the alternative inter­

pretation sUJgested by the building industry group \Vhich 

you "Jill hear in a moment, relies heavily on a parsing of 

the phrase f1 actual site preparation and construction" itself. 

They \ViII argue that that phrase should be interpreted as 

meaning actual site preparation and actual site construction. 

So that the only construction activity required is on the 

site itself. 

However, that phrase -- reeding the phrase in that 

way takes it out of context of the statute. What the 

statute exempts is not sites but buildings. The statute 

says that the building standards shall apply only to new 

residential and nonresidential buildings on \Vhich actual 

site preparation and construction have not commenced before 

the effective date of the standards. 

In other words, the statute looks at buildings. 

If you have commenced actual site preparation and construc­

tion on a building, then you are exempt from building 

standards or changes in the building standards. The 

Executive Director's interpretation reflects that focus, it 
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reflects a previously existing and long-standing interpre­

tation, excuse I'1e, regulation, adopted by the Commission 

and it's fair and workable. Therefore, we recommend that 

you approve it. Thank you. 

CHAIRMAN IMI3RECIIT: Thank you very much. Let 

me just ask, then, for a little bit more of a summary. So 

you're saying that some actual construction on the building 

itself is, in effect, the threshold. 

MR. BLEES: Or on the foundation of the building. 

ClffiIRlffiN IMBRECHT: On the foundation, so the 

slab has been poured, any kind of work of that nature would 

fall within the interpretation, if there has been no actual 

-- let me ask you this. What if water lines and so forth 

have been run to the slab, but sa concrete has not been 

poured. What happens there? 

MR. BLEES: Under the interpretation, that would 

depend on whether or not that activity, the running of the 

lines was actually undertaken in reliance on a foundation 

permit. The key is, do you have a foundation permit, and 

did you undertake work in reliance on that permit. Did 

you undertake work that was authorized by that permit. 

CHAImIAN H1BRECHT: Okay. I think I'll reserve 

further questions until later. Any other members of the 

Commission have questions? All rigllt, fine. 

First we have Mr. Kim Kilkenny representing the 
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Construction Industry Federation. Mr. Kilkenny? 

ME. KILKEHNY: Chairman, Commission members, my 

name is IZim Kilkenny, I represent the Construction Industry 

Federation of San Diego, with offices at 438 Camino Del 

Rio South in San Diego. 

I call your attention to a letter from the 

California Building Industry Association of May 19th, I 

believe it has been previously delivered to you. By 

remarks will follow closely what is outlined in that 

correspondence. 

I think that it is important to offer at the 

outset a note to the effect that neither my organization, 

nor any other building organization, to my knowledge, has 

offered any specific alternative interpretation to which 

your staff referred in their introductory remarks. 

We are not suggesting that if you run a bulldozer 

over a parcel 10 years prior, that today you are somehow 

exempt from the energy standards. We do suggest that the 

language, actual site prepara.tion and construction means 

something, and we're most willing to work with local 

officials and this organization to figure out what that 

language Beans. 

I think it is important to start from the very 

premise upon which your staff presentation started, and that 

is a recognition that the Warren-Alquist Act does offer 
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three types of exemptions. Two of those we have agreement 

on what they mean. 

The first exemption is that of if you have 

applied for a building permit prior to the effective date 

of the standards, you are exempt from the law. If you have 

applied for a building permit, you need not worry about the 

law. 

The second exemption is the application that you've 

heard several times over the last several months, I call it 

the soft-cost exemption, it's in Section 25402.l(g), and 

it is a discretionary exemption if an applicant has expended 

sums of money in relLance upon the existing law for soft 

costs, architect, design, planning, and if you determine 

that it is a hardship to require that appli~ant to conform 

with the new standards, then an exemption may be granted 

by this body. 

I understand that you have done so regularly in 

the past, and I have heard nothing but praise in the manner 

in which your staff and this Commission have handled this 

exemption process. So those are the first two kinds of 

exemptions, a building permit exemption, and what I call 

the soft-cost exemption, the planning exemption, if you 

spend monies and create a hardship. 

1'he third exemption is the subject of this 

meeting, and as staff has indicated, the law says the 
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standards do not apply if actual site pr paration and 

construction have commenced prior to the effective date of 

the standards, July '82. 

The staff proposal before you is suggested that 

what that language means is construction pursuant to or 

in reliance on the issuance of a foundation or a building 

permit. It is our position that that interpretation does 

not make sense, because that interpretation means that that 

exemption, that specific subdivision in the state law is 

identical to the first exemption, the building permit. 

What staff is suggesting to you is that the 

State Legislature is sayin0 in effect that if you apply for 

a building permit prior to July '82, the law does not affect 

you. However, if you pursue construction pursuant to that 

building perIlli t, you are exem?t from the la'i:lthat doesn 't 

affect you. Obviously, that is nonsense. 

Obviously, the language, actual site preparation 

and construction means something. I am not prepared to say 

exactly \<-lhat that means, but I think that it is implicit 

that it means something beyond the soft costs. Something 

beyond spending money for planning, design, and architecture, 

what have you, and something short of actually pulling the 

the building permit for the residential dwelling you're 

going to build. 

We think that that is a reasonable provision in the 



1 

2 

3 

4 

5 

6 

8 

9 

10 

"
 
11 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

13
 

state law, because as I am sure you are aware, many projects 

are of such a nature that huge sums of money are spent 

beyond the soft costs on drainage control, on and off site 

sewer, on and off site utilities, roads, grading of -- not 

runnlng a bulldozer over a site, but rather, moving 

hundreds of thousands of yards of dirt and creating pads, 

all that hard construction goes on before pulling the 

building permit for the actual residential d\velling. 

We submit that that does create a hardship, that 

it is a reliance to the detriment of the builder in good 

faith, and that the Legislature designed this exemption to 

apply to that fact situation. 

Now, if we want to be preposterous, we can 

suggest that that exemption means running a bulldozer across 

the lot, and thereafter, you never have to comply. 'de are 

not advocating that at all, but we suggest that a criteria 

can be designed by this organization, by local governments, 

to specifically state those types of hard construction 

costs, those type of hard construction the building 

excuse me, permit activity, short of a building permit, 

that if you've gone through those hoops, you are entitled 

as a matter of right according to state law to an exemption. 

Just a couple -- that is our position. We don't 

offer an alternative interpretation, we do offer the languag 

of the law. 
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I think what the staff in their analysis has done, 

has described to you the justification for the building 

permit exemption. ~he justification for the building 

penni t exemption doesn't need justifying, it's obvious in 

the law, but secondly, it makes all the sense in the Vlorld. 

If you've pulled a building permit, and you're 

building a structure, it is completely unfair to change the 

rules in the middle of the stream. We agree with that 

entirely. But that's not the issue. Staff does not need 

to justify that exemption because that's not the exemption 

we're talking about. 

They are suggesting perhaps what the legislation 

should be. Perhaps that the use of the word site prepara­

tion and construction in the legislation is not good 

lanquaqe. That mayor may not be the case. But that is the 

language of the law. It does have meaning, and we submit 

that it is in everyone's best interests that we define 

what that meaning is. 

Staff has suggested 

CHAIRMAN HmRECHT: Let me just ask on that point, 

you're suggesting that this Commission define what that is? 

MR. KILKENNY: \'Jell, the language of the law 

provides that that exemption is an exemption as a matter 

of right to be granted by local jurisdictions, not by this 

Commission. Local jurisdictions that we have worked with, 
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and I've only vJOrked with one, San Diego County, \·;hen we 

presented them with our case, they said yes, what does that 

mean, though, and we began discussions with them to figure 

out what actual site preparation and construction means. 

They turned, as the next step, to this organiza­

tion for heln, because it \·vould be desireable to have some 

kind of consistent understanding of what that languacje means. 

So I think yes, it was desireable that this organization 

offer some guidance to local jurisdictions as to what that 

language means, but I don't think it's necessary. 

As I read the law, the local governments have the 

ability to grant the exemption as a matter of right, and 

it's their authority to do so according to the state law. 

CHAIRMAN HlBRECHT: vJell, I guess I'm a little 

confused by your position, because on the one hand you're 

suggesting that vie don't have the authori ty to inter!Jret 

pursuant to the Director's position, and then on the other 

hand, it seems to me, in effect, you are conceding that 

we should offer an interpretation, and that strikes me as 

a little bit contradictory. 

I'd also have to sav that in terms of your 

argument, and I'm trying very hard to understand your 

position, because I try generally to be sympathetic on 

these things, but I must say as well, 'bat I see another 

logical inconsistency, because the -- quite candidly, the 
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exemptions that we typically grant that are based upon the 

first criteria, na~ely compliance, would be impossible 

without a substantial cost and significant expenses, 

et cetera, typically take into account the considerations 

of site preparation as those which you just enunciated, 

including grading, and sewers, and roads, and so forth, 

and pud location, and how that ~ay impact upon the ability 

to affect home orientation to comply with the standards and 

all those kinds of considerations. 

So while I sort of understand your argument that 

there is some similarity between three and two with 

respect to the staff's interpretation, it seems to me that 

there's some similarity between three and one with respect 

to your explanation, and I won't characterize it as an 

interpretation, I'm a little bit at a loss to try to -- as 

I say, in understanding your position. 

One other consideration is, am I not correct in 

assuming that there is a distinction between a building 

oermit and a pad permit! or foundation germit? 

MR. KILKENNY: All local jurisdictions do it 

differently. The jurisdictions that I am primarily familiar 

with, those in San Diego Count~, it is unusual -- generally 

speaking foundation permits are not issued, are not required. 

Foundation permits don't exist. 

CHAIPJ/lAN U1BRECET: Well, let me ask you this. 
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Hhat happens -- T think we all recognize that when there 

was a real downturn in the home buying market, there were 

many subdivisions where builders poured the slab, and then 

in effect walked away from the site for 18 months or two 

years before actually erecting the buil'ing. 

Now, are you suggesting that the building permit 

that they pulled to pour that slab did -- was an open-ended 

building permit? Don't they typically expire after -­

~R. ~ILKENNY: After a year. 

CHAIRMAN IMBRECHT: That's right, where there 

hasn't been commencement to Droceed with the construction. 

HR. KI LKENNY : Yeah. \'Jhat you're suggesting -­

the fact pattern that you're suggesting is highly unusual, 

and to my knowledge, I have not seen it, at least in San 

Diego County, and my experience may be limited. Builders 

don't pour slabs, and then walk away from the ~roject as a 

general rule. 

They get their construction loan prior to 

commenceraent of the construction, which operates for a 

certain period of time, and they're committed to the 

project. So it is very difficult 

CHAIRMAN nmRECH'I': Let me -- I have to in all 

honesty differ with you on that. They're committed to the 

project, but that's based upon whether or not they have an 

expectation that they can sell all of those units. I mean, 
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it's simply -- so far as I'm concerned, a matter of fact 

that that occurred throughout California, I mean, mere 

observation demonstrates that, not jl1st here in Sacramento, 

but in my home area of Ventura County, which has similar 

housing kin~s of considerations like just in San Diego 

County. 

Conmissioner ComQons? 

cmmISS lONER COMMONS: Yeah. I have some 

questions, but I first want to respond to the question 

you're asking, and come back to my questions when you've 

finished. 

It's very typical in the building industry that 

the person who owns the land will de~elop the land for a 

builder, and you'll go and take out a grading permit, which 

may be done 1, 5, or even 10 years prior to the time that 

the land is developed, and so you'll actually do a portion 

of your off-sites under one ownership, and that's a special 

permit for doing your grading. 

At the sa~e time, if you've gone In fo~ a zoning 

application, you may have filed a map, and the particular 

municipality may require you to do a certain amount of 

off-site work at the time you do that, and so you may have 

put in a certain amount of your sewers, your utilities, and 

in some cases, done your pads all under permits, but this 

is prior to the time that you've done any vlOrk on foundation. 
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Then the project may be sold ready to build at the 

foundation site. It's more often the case, like he is 

referring to, and l
• 

L.
I 

S unusual, and that's where you have a 

financial market that reacts in a very unpredictable manner 

like we had a few years ago, where someone actually goes and 

pours the foundation. 

The intent when you go and pour the foundation is 

you now have your permanent financing from your -- you have 

your construction financing from your savings and loan, 

you've paid your fees, and so it's an unusual circumstance 

at the time you pour your foundation that you don't go ahead 

and construct. 

That doesn't mean it doesn't occur, but the other 

is much more typical where there has been substantial off-

site work that has been done by the land developer, and 

there may be a substantial period of time between a builder 

~oing in then and actually constructing homes. 

CHAIHNAN IMBRECHT: I understand what you're 

saying, but I think when we're dealing with an issue of this 

nature, I think we have to take into consideration exigencies 

that we do know occur, and from oersonal observation 

throughout Cali forni a, I saw subdivi sions that had s 12l.bs 

poured two years ago where the building was simply not 

erected because of the fact that the market went very, very 

soft. 
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cmmISSIOt E cm'mons: There just \-leren 't 

builders who stopped it. 

CHAI~.AU IMBRECHT: That's right. They were 

smart builders, and they didn't cornnit further at that 

juncture. In any case, any questions on this siJe of the 

dais? Commissioner Gandara? 

COtlift.ISS IO~1ER GANDARA: Yes. l;}ho or what is the 

Construction Industry Federation and what is vour relation­

ship with CBIA. I have not heard of your .roup before. 

r-:lR.• KILKENNY: The Construction Industry Federatiol 

1S a local orqanization, local to San Diego County. Oe 

represent the three major building organizations within 

San Diego County, the Building Industry Association, 

Associated General Contractors, and the Engineers and 

General Contractors Association. 

~'Je are affilia-ted with CBIA and we work closely 

with them on state issues, but we primarily deal Vlith local 

issues in the San Diego region. 

~OHi\1ISSlONER GANDARA: One additional question. 

Were you involved, and were you following as part of your 

organization, or as a meniller of these other organizations, 

the new residential building standards proposal, adoption, 

and so forth? 

MR. KILKENNY: The recent ones? 

co,mISSIONER GANDARA: Yes. 
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~1R. I.:::ILKI:NNY: Vle're very much familiar with 

those, and -­

Cm111ISSIONER GANDARA: Now, if you recall then 

that this Commission in trying to be res?onsive to CEIA 

in fact changed a numlJer of tiJlJes, you know! the issue of 

whether we would include, or exclude specifically from the 

regulations the issue that is before us right now. 

I believe that CBrA who at that time was 

representing the construction industry has reversed itself 

several times on this matter. You know, what certainty 

does the Comnission have that -- in reliance upon what you 

assert to e the industry position now, that there would 

be any more stability in the point of view? 

MR. KILKENNY: I'm afraid I'm at a loss to comment 

on the activities of CBIA before this ~ommission. I just 

am not knowledgeable. 

CHlI.IR11AN H1BRI:,CHT: Let me ask one other question. 

Is this a real problem? I mean, as a practical matter, 

this Commission has liberally construed the first definition 

0 f exeJlJption, and I' JlJ -­

MR. KILKENNY: I think you've hit on a very 

.important pOln +­
~. It is a problem, but it is not a problem 

that affects thousands and thousands of builders. Our 

organization represents 1,200 builders, from freeway 

builders down to remodelers, and in P1y discussions over the 
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last several months with those folks, I have found two 

projects within the San Diego region that would, from my 

interpretation, fall with"n this exemption. 

CHAIRt'lAN IHBRECH'I': Have they sought to apply for 

an exemption from the -­

ME. ICILK:GNNY: One has, one has not. 

CHAIR11A~ H1BRECHT: And what I think you 

indicated in your remarks earlier that your understanding 

is that people have been satisfied with how the exemption 

process has been handled here at the Commission, and I guess 

I would ask, would you consider advising the builder that 

had not applied for an exemption to try that remedy first? 

MR. KILKENNY: That builder is represented here 

by a separate individual, so I can let them respond. 

CIIl\IID1AN IMBRECHT: All right. I'll save that 

question in that case. Commissioner Commons, did you have 

some more? 

COWHSSIONER COtmONS: \'JelJ. < you're touchi.ng on 

one of the questions, and since we have one of the builders 

here, I'll hold that question until then. 

CHAIRHAN IMBRECHT: All right. 

COHMISSIONER C01-1..'-"10NS: I have one other question, 

though. The language does say, if we were to look at it 

from your interp~etation part, that it requires both site 

preparation and construction, and can you make the distincti n 

_______----J 
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as to where you feel site preparation stops. For example, 

putting in roads, is that site preparation, pads would be 

site preparation, grading would be site preparation. Where 

do you make the distinction between what is construction and 

what is site ?reparation. Is bringing in sewerage considerec 

construction? Is putting In your sidewalks, or paving -­

let's say you're required to widen the road because the 

city requires you to do so. How do you interpret what is 

meant by construction? 

MR. KILKENNY: Well, again, my experience is 

filtered by the local experience in San Diego County, and 

I was looLing at their permit process, but we are talking 

about the initial biological -- under preparation, this 

concept, initial biological work, grubbing of the site, 

that work done attendant to what is known as a minor grading 

permit within that jurisdiction, those kinds of initial 

works. 

The construction itself would be the more substan­

tial work, and that involves laying of the utilities, 

grading for the roads, construction of the off-site drainage, 

construction of self-contained sewers -­

COt~1ISSIONER COMMONS: Well, excuse me, off-site 

drainage, that -to me is like site preparation . 

MR. KILKENNY: I agree wholeheartedly that the 

language is not the best that could be used, and the terms 
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blur, but the concept cOFlbined, I think, is identical to 

what you're talking about, is that you have to do this 

amount of hard cost work. The off-site drainage, self­

contained sewer plants, that's typical of many projects in 

San Diego County, grading for the roads, laying out of the 

pads, that level of on-site hard work i~~ediately prior to 

application for the building permit. 

COHHISSIONER COH.HOHS: See, I'm about to embark 

on a project myself, and we have two parts to it. One, we 

haven't even filed a plot map, and since we're going ahead 

on one rart of the project., and going into actual constructi 

we've made a decision, partially due to city pressure, to 

do some of our off-site work when we haven't even decided 

what we're going to construct, it's co~ercial, not 

residential, but it doesn't matter, it could be the same -­

I could have been doing a different project. 

We may end up selling off the piece where we've 

done the off-site work, and I think the function or the 

purpose of the exemption is where someone has, you know, 

gone to some significant expense based on a plot map and 

architectual work, and some soft work that's been combined, 

and the problem I'm having with your presentation is to 

make the distinction between someone like myself who decides 

to prepare the land and make it available for a developer 

who may put on -- may decide to go with condominium units, 

n, 
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or may decide to go with apartment units, and has done some 

of that off-site work as distinct from someone who has 

really expended monies, even though they have not pulled 

the permit, as you're talking about, but they've expended 

monies in reliance on a particular set of designs that are 

going tllIOUgh approval, and they may be awaiting their 

construction financing, and that's what you haven't 

addressed. 

I t.hink one of those things that we would have 

to look at is if there isn't a when you say to me that 

you don't have a proposal, one of the things is we have to 

have some way of handling the problems that is understand­

able, and you know, right away able for people to follow. 

So it makes me uncor'lfortable if we don I t have 

something specific to look at in terms of a definition. 

At least staff has proposed what is yes, a narrow definition, 

but it's o~e that is very understaneable. 

MR. KILKENNY: Yeah. With respect to the 

definition, the two projects that in my mind qualified for 

this type of exemption in San Diego County were highly 

unusual projects in that they both were being built out 

pursuant to a specific plan. So they had to go throu h an 

incredible planning and construction process long be£ore 

they pulled the building permit. 

CHAlm.1AN IHBRECfI'I': I think to move this discussior 
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along, it Dight be useful to hear from the representative 

of that builder that's involved, and we could get a better 

understanding of what the problem might be. 

Cmm.ISSIONER SCHWEICKART: Excuse me, Hr. 

Chairman, I'd like to ask -­

CHAIR}1Al~ umRECHT: Yes. I'D sorry, Commissioner 

Schweicka:r:t. 

COlfi1ISSIONER SCHWEICKART: Unless you prefer, I'd 

be happy to recall this -­

CHAIR1vil~N IHBRECHT: No, go a.head, that I s fine. 

C0l11USSIONER SCIHVEICKART: I take it that ClF 

represents not only builders who have land currently
 

prepared and have done work, and would be interested in this,
 

but also people who have yet to do work. You're not acting
 

only to represent one-half.
 

Could you state the basis on which you feel, as a 

formal position of ClF, that equity is presented where we 

have, perhaps adjoining parcels of land, on one of which 

vJhatever minimum you feel is appropriate in terms of site 

preparation has been done, and on the other, where nothing 

has been done, and both of them will begin building next 

year at the same time, and one follows one set of regulations 

and the other the other in actually constructing or 

designing the houses that go on there? 

~.m. KlLlCENNY: Yeah. 

T.2 
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CHAIRMAN H1BRECHT: And consequently the sale 

price, and market penetration. 

COHMISSIONER SCI-HvEICKART: Competitiveness and 

equity, and the whole thing. 

MR. KILKENNY: Yeah. The equity is that which 

is attendant to any new regulation, and that is, you have 

to draw the line that prior to this date, the law applies. 

Prior to or subsequent, there's new standards applying, 

and that the Legislature did that in this language. 

So to the extent that there's any inequity, it 

is not that which is being proposed or advocated by the 

building industry, it's the nature of the business of 

regulation. 

COWUSSIONER SCHvlEICKART: All right. So, then, 

you're saying, it's essentially a matter of definition, and 

what you're trying to do is clarify the aefinition? 

MR. KILKENNY: Recognize that actual site prepara­

tion and construction has some meaning other than the 

issuance of a building permit, yes. 

COHMISSIONER SCHVlEICKART: All right. Then it 

seems to me we come down to some fairly mechanical thin s, 

namely, the basis for the definitions, and I'd like to 

review just briefly for the Commission the fact that this 

terDinology was used in the building standards early on. 

It included not just the use of the words site pre~aration 
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and construction, but also -- and Jon, please keep me 

correct here if I'm straying,but also it included within the 

codes at that time a definition in the definition section 

which stated what site construction and preparation was 

so that there would not be ambiguity. 

That language which existed in the code without 

challenge at that time was exactly what was proposed in the 

defini tion that lilas sent last to the Building Standards 

Commission, namely, construction -- vlhatever the i,vords are, 

pursuant to foundation or a building permit. 

Im. KILKENNY: Duilding permit. 

corU1ISSIONER SCHWEICKART: Now, subsequently, when 

we revised the building regulations, we dropped the words, 

within the standards, related to site construction and 

preparation and I believe at that point introduced the 

exemption processes, which in some sense substituted for it, 

or implemented that through these other mechanisms. 

At that point, since we no longer se the words 

site preparation and construction, there was no longer a 

need for a definition either. So it became moot and was 

removed. Now, CBIA Came to us then and asked us to 

specifically put back in the words, "site preparation and 

construction". 

In our process, formal process a year and a half 

ago, or something about that time, we did that, and since 
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we put the term back in, then duly adopted a definition 

which spelled out \"1hat that was so that again there would 

not be ambigui ty and uncertainty among local buildinc:J 

officials, or builders, or anyone else, and we used exactly 

the same words which had aLready existed in the building 

standards earlier. 

That was submitted to the Building Standards 

Commission, and the Building Standards Corr~ission, illegally 

I may add, by not ex?laining their action in any way to the 

Commission, dropped the definition, but left the words, 

"site preparation and construction" in the standard itself. 

Now, that's the brief sequence of events, and 

would like to ask since you admitted, or acknowledged that 

you \Jere trac}~ins these proceedings, did you take a 

position with the Building Standards Commission, or did you 

support this dropping of the definition which would have 

handled the ambigui ty \'lhich you now address us on? 

MR. KILKENNY: The organization I represent was not 

involve" in that. I am knowledgeable of it because of 

conversations with CBIA. The Building Standards Commission 

rejected that definition for many of the sa~e reasons that 

are being brought up today, is my understanding. 

COHHISSIONER SCmJEICKART: Is that why it was in 

their jurisdiction? 

MR. KILKENNY: I don't pretend to be an expert 

I 



5

10

15

20

25

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

11 

18 

19 

21 

22 

n 

24 

30
 

on the procedural aspects of their jurisdictions or if they 

followed their own guidelines with respect to notice and 

explanation for their conduct. 

COatvlISSIONER COMMONS: Could we ask legal counsel 

on that question? 

MR. BLEF:S: Yeah. There are two points about that. 

One, the State Building Standards Comnission did not and 

has never stated the reasons why it rejected the definition. 

Number two, the State Building Standards Commission is 

authorized to disapprove Energy Commission building 

standards only on very narrow grounds. Basically, they 

have to find that there is no evidence whatsoever in our 

record to 5Up?Or"t what we did. 

COI·1HISSIONER scmmICKART: Or if we acted 

arbitrarily and capriciously. 

MR. 8LEES: Exactly. 

CHAIBNAN IHBRECHT: Have we made an atter.1pt to 

seek clarification from them? 

MR. BLEES: We did not. 

CHAImIAH H1BRECHT: I would like to suggest that 

an appropriate letter from the General Counsel be sent to 

their counterpart, or vour -- if they have a general 

counsel, or to their Executive Director seeking such 

explanation. I think that that's the minimum that we should 

request from them. 
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HR. BJ...JEES: Pe will do that. 

CBIU RJ.'1AN nmREC I-IT : And next, I understand your 

point very clearly, and now I think we can move on to the 

next witness. 

r·1R. KILKENNY: Thank you. 

CEAIP~!AN HlBPECBT: One final thing, let Me just 

ask you, Mr. Kilkenny, are you an attorney? 

MR. KILKENNY: No, sir. 

Yfr. CHAMBERLAIN: Hr. Chairman, there is one 

clarification. r1r. Chandley was involved in that, and he 

indicates that he did send a letter at the time requesting 

an ex-planation of the various items that were granted. The 

explanation came back but did not refer to this particular 

change. \,Ye will proceed to -­

CHAIRMAN II1BRECHT: 1\.11 right, fine. I think 

that that's something we ought to seek clarLfication on. 

Let me just say that -- and I thank our General Counsel 

for recalling this precise phrase to me, but in law school, 

I recall many occasions being instructed that statutes 

were entitled to an interpretation with a plain meaning 

of words. 

It just seems to me, E'S I read this statute, that 

if it meant site preparation and site construction it would 

say that. Because there are two phrases here, site 

preparation and construction, to me, the plain meaning 
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suggests some construction on the building itself, however 

minimal, but some construction nevertheless, and I guess 

I'm finding it hard to be persuaded. 

In any case, let me call upon I1r. I1ichae I Burke 

representing Di -- I'm sorry, I can't -- DiGiorgio. 

MIL BURKE: DiGiorgio Development Corporation. 

CHAIRMAN IHBP,ECHT: Thank you. 

HR. BURKE: My name is Bichael Burke. By address 

is One Ecker Building, San Francisco, California. As noted, 

I represent DiGiorgio Development Corporation. 

A little over a year ago, as noted over the 

objection of the CBlA, this Commission did adopt a 

definition nS a proposed building standard that would have 

defined actual site preparation and construction to mean 

any construction activity undertaken in reliance on a 

foundation or buildins pe -mit. 

CBIJ1, CIF, and DiGiorgio take the position that 

this definition would have gutted the Public Resources Code, 

Section 25402.1(f) of any purpose or meaning. 

As noted, the State Building Stcndards Co~ission 

upheld the integrity of the exemption granted under 

Section 25402.1(f) by rejecting the proposed definition. 

Once again, today, you're being asked to define the term, 

"actual site preparation and construction" to mean any 

construction activit.y undertaken in reliance on a foundation 
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or building permit, only this time you are being asked to 

do so in the guise of an interpretation of a building 

standard. 

Again, we submit, the proposed inter9retation 

would gut Public Resources Code Section 25402.1(f) of any 

purpose o.r p.leaning. 

The analysis In support of the proposed inter­

pretation of staff's memorandum of May 16, 1984, is a 

virtual carbon copy of the f-1.arch 1, 1983 staff memorandum 

which was flatly rejected by the Building Standards 

Commission. We respectfully submit that you too should 

reject this analysis, and refuse to approve the proposed 

interpretation. 

We are not asking you to avoid the issue. We are 

not asking you to forget about it if it's something that 

you feel needs to be addressed. ~'Je are merely asLing you 

to reject this proposed interpretation for the reasons that 

have been expressed, and for the reasons that I will shortly 

express, and I will try to answer some of the questions that 

you've asked, please bear with me. 

I may be suffering from a case of terminal death 

here. I've 90tten myself out of a death bed and corne 

running in here today. I've tried to remember your question. 

I probably won't. If you would be kind enough to ask them 

again, if I fail to address them, I would very much 
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appreciate it. 

Ive 've t_alked about the Sta te Bui Iding Standards 

Corrmission and the narrow criteria that they must apply if 

they're going to reject a proposed building standard. It's 

true that one cr i teria is the arbi trary and capricious 

which is that there was no factual foundation 

for a proposed standard, but that's not the only one, and 

I don't think that was the criteria they used in connection 

wi th your proposed definition. 

Another criteria that the State Building Standards 

Cowmission ~ust consider by law in deciding whether to 

approve a proposed building standard, is whether the 

proposed standard exceeds the authority conferred upon the 

adopting agency by the enabling legislation. 

Now, we agree ':lith the CBIA letter of Eay 29, 

1984. The proposed interpretation is an attempt to 

rewrite the statutory scheme to deprive builders of one of 

the exemptions expressly granted by the Legislature. 

To gut Section 25402.1(£) of any purpose or 

meaning would exceed the authori ty conferred upon this 

Commission by the Legislature. That's the thrust of the 

argument be ing made by us, by CIF, and by CBll\.. 

Under the staff interpretation, a building would 

be exempt from new energy conservation standards only if 

actual construction and reliance upon a building permit or 

~ J
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foundation penni thad cOIT1J11enced prior to the effective 

date of the new standards. Even though Section 25402.1(f) 

refers to site construction, and I'll get to that question 

later, rather than building construction, and makes no 

reference to a penni t of any kind, let alone a foundation 

permit or a building permit. 

However, as we saw earlier on the wall, Section 

25402(a), the section which establishes the compliance 

requirement, only requires that a building comply with the 

energy standards in effect on the date the application for 

a building permit is filed. 

The builder is exempt from changes which occur 

after the application for the building permit is filed, 

even if actual construction and reliance upon the permit 

does not begin until after the new standards have become 

effective. 

Under the staff interpretation, Section 25402.1(f) 

would have no independent purpose or meaning. It \'JOuld be 

mere surplusage to Section 25402(a). Indeed, under staff's 

interpretation, the exemption provision, the express 

provision providing a statutory exemntion as a right would 

place a greater burden on builders than the cornpliance 

requirements of Section 25402(a). That ladies and gentlemen 

would be a first in the history of statutory construction. 

Not only would a builder have to have applied for 
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a building permit prior to the change in standards, he 

would have to have commenced actual construction in reliance 

on that building permit, a much greater burden that 25402(a) 

imposes. 

NO'" we must assume that the Legislature int ndec3. 

each separate section within the statutory scheme to have 

independent meaning and purpose. If Section 25402.1(f) is 

to have any f,1eaning at all, it pms t apply to construction 

activity that occurs prior to the date the application for 

the building permit is filed. 

In a multi-unit residential project, site 

construction such as roads, water, sewer, drainage, gas, 

telephone, electricity, would normally begin well before 

the developer applies for permits for the individual 

residential structures. 

By the way, and in the hopes of avoiding some 

confusion, it should be noted that a foundation per~it, as 

distinct from a building permit, does not exist in many, if 

not most jurisdictions, and in those jurisdictions which do 

issue foundation permits, they are akin to preliminary 

building ermits. 

~'le' re really talking about one in the same, 

foundation permit, building permit. In most jurisdictions 

we only have building penni ts. 

The logic employed by the Leqislature in setting 
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1 up this statutory scheme is apparent. Section 25402 (a) 

2 protects those builders who would apply for building permits 

3 prior to the effective date of the new standards. Section 

4 25402.1(g) provides potential relief to buil~ers who have 

5 not commenced any construction activity whatsoever prior 

6 to the effective date, but who had expended substantial 

7 funds on planning, designing, architecture, or engineering 

8 prior to the date of adoption of the new standards. 

9 Under (g), your discretionary exemption, there is 

10 no requirement for any construction whatsoever. It 1S a 

11 design type exemption. It is discretionary on your part, 

12 I concur in the applause for you and your staff in applying 

13 that exer.1ption. 

14 But I will note, because we all know it to be 

15 true, that that exemption, for those who are entitled to it, 

16 takes time, and does cost Doney. 

17 Section 25402.1(f), then, where does it fit? It 

18 protects the builders who are in the middle. Those who in 

19 addition to expending substantial funds on planning and 

20 design have also expended substantial additional sums on 

21 actual site preparation and construction prior to the 

Z2 effective date, but who had not filed for building perP.1i ts 

2.3 for sone, or maybe for al of the residential structures 

24 prior to the e ffecti ve date. 

25 Now, whether we deem it wise, whether you deem it 
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1 wise, whether staff deems it wise, the fact is, we have to 

2 accept the statute as it reads. 

3 Though I don'L think more need be said, I would 

4 like to take a fe\'l moments to chspute two of the assumptions 

5 which appear to underlie staff's desire to rewrite the 

6 statute, and if those assumptions were universally valid, 

7 I would be more sympathetic to the staff position. 

8 Staff assumes that a change in the energy standards 

9 after commence~ent of the development process could not 

10 constitute a hardship for a builder until such time as he 

11 has commenced actual construction oE each individual 

12 residential structure in reliance upon a building permit. 

13 Now, anyone familiar with the development business 

4 will tell you that this is simply not true. By the time a 

15 builder commences overall site construction, he has not 

16 only prepared a project budget based on previously permissibl~ 

17 building standards, he has also committed substantial 

18 capital and incurred substantial ~ebt on the basis of that 

19 bud et. 

20 The type and qual i ty of site imDr ovemen ts are 

21 based on that budget. 7he concessions the builder has 

12 made to the local government in exchange for his approvals 

23 are based on that budget. Product types have been designed 

24 to meet SDecific markets so as to recover costs and provide 

25 a reasonable return. 
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To delay a project, or to increase construction 

costs, or bo h, a-fter the builder has committee. substantial 

time and money beyond that required for planning, designing, 

architecture, engineering and site preparation would 

unfairly reduce the developer's return, or perhaps render 

the project economically unfeasible. 

There is no doubt that the new standards would 

greatly increase cost. The question was asked, how do you 

measure the equities between a developer who has incurred 

the costs for site construction on one site in reliance 

upon older standards, versus the fellO\" who buys the lot 

next door and wants to construct residential units on that 

lot? The answer is partly the answer that Mr. Kilkenny 

gave you. A line has to be drawn somewhere and the 

Legislature has drawn it. 

There is a further answer. The individual who 

bought the initial lot, who designed his products, who 

agreed to subdivision IClap concessions, who agreed to the 

price he would pay for the lot, who agreed to his financing 

terms, did so on the basis of a project budget that assumed 

certain costs of construction, and those costs were based 

on the assumption that existing energy standards and other 

building standards would apply. 

That individual is in a different situation from 

the individual who buys the lot, or who owns the lot and 
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1 then makes a decision to go forward. He knows what his 

2 costs are going to be. lIe can budget, he can make an 

3 election as to how he wants to go and what market he wants 

4 to serve. 

5 As I stated, it would be unfair, and it \',lQuld 

6 constitute a bardship to chanc;e the rules of the game in the 

7 middle of the game on a developer who has incurred 

8 substantial costs for site construction prior to a change 

9 in the rules. 

10 To avoid this unfairness, the Legislature adopted 

II Section 25402.1(f). In order to construe Section 25402.1(f) 

12 so as to limi t the exemption to individual buildings on 

13 which construction had commenced pun;uant to a building 

14 permit, one would have to assume that the Leaislature 

15 intended to place a building at risk for the full amount 

16 of a building's pro rata share of all off-site costs until 

17 such time as the builder had incurred additional costs for 

18 the foundation, or other nonbuilding on-site construction 

19 such as sewer and water laterals, even though the bui Iding 's 

10 pro rata share of off-site construction costs would 

21 probably exceed the nonbuilding on-site construction costs. 

12 Staff has given us a hypothetical loophole that 

13 I suppose is an extreme on one end. I'll take advantage of 

14 that opening and provide you one on the other. Under staff's 

15 assumption, a builder could have completed all of the off-sit~ 
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grading, sewer, water, telephone, electricity and roads 

necessary to serve all of the buildings within an entire 

multi-unit project, and yet would not be entitled to an 

exemption for any building on which construction had not 

commenced pursuant to a building permit, even the last 

building, even though the statute speaks in terms of the 

con~encement of site construction. 

I submit that such an assumption would violate 

the spirit of fairness that prompted adoption of Section 

25402.1(f) . 

CHAIRMAN IHBRECHT: Excuse me. v!here does the 

statute speak to site construction? It says site preparation 

and construction. 

HR. BURKE: The phrase -- let me read you the 

statute. I don't know whether you have it before you. 

CHAIRHAN HIBRECH'l': I've got a copy right here. 

HR. BLEES: I'll put it up on the viewgraph. 

CI-IAIRMAN H1BRECHT: It reads "Subdivisions (a) 

and (b) of Section 25402 and this section shall apply only 

to new residential and nonresidential buildings in which 

actual site preparation and construction have not commenced", 

et cetera. 

HR. BURKE: Right. And your question is, or your 

preliminary conclusion is that construction must refer to 

some construction on the building itself, otherwise -­
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CHAIRPAN IMBRECHT: I'm asking you. You said the 

statute said site construction, I'm just asking you to 

reference r.:le to that actual language. I don't see it myself. 

MR. BGRKE: The statute should be read site 

preparation and site construction rather than site 

preparation and building construction. It's unclear it 

can be argue that it's unclear either way, because the 

word that construction modifies doesn't appear right before 

the word construction. 

Therefore, you have to review the statute to 

determine h01:1 it should be construed. I submit that it 

means site construction for the following reasons: In the 

first place if site -- if building construction were 

required in order to qualify for that exemption, the use of 

the word site pre~aration and construction would be super­

luous because you cannot build -- you cannot begin to 

build or construct a building -- begin -- excuse me, this 

is one of the problems of my illness is that I lose my voice. 

That you cannot begin to construct the building 

until you have conducted some site preparation so it would 

be a superfluous use of the word. 

Secondly, you cannot begin to construct a building 

until you have pulled a building penn.i t. You woulc1 not need 

the exemption in Subsection (f) under those circumstances, 

because you would be exempt under 25402(a). It's the same 
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argument we've been making in response to this point that 

we've been maJ~inCJ in response to others. Subsection (f) 

has to have an independent meaning. You can't begin to 

construct a building without a building permit. If you've 

applied for your building permit before the effective date, 

you don't need the exemotion. 

So it has to refer to some construction other than 

building construction. The only construction it can refer 

to is site construction. Well, if that's the cQse, why 

did the Legislature put in site preparation and site 

construction, wasn't. that silly. I don't think so, because 

I think that the Legislature vldS sympathetic to the idea 

that a hardship required more than ~ere site pre9aration, 

more than grubbing, more than clearing and fencing the 

land, more than environmental stuff, perhaps more than 

gross grading. 

It required site construction too. The Leqislature 

wanted to see hard dollars come out of the develo;?er's 

pocket and go into the ground before it was prepared to 

confer a hardship exemption as a right. In order to make 

it clear that site construction involved more than mere 

site preparation, it used both terms. 

Those are terms that are understood in the building 

industry, that are understood by local building officials, 

and it underscores the fact that for the exemDtion you ~ust 
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have both site preparation and site construction. So, for 

those reasons, we believe the word construction means site 

construction. It would be nonsense if it referred to 

building construction. 

I've unfortunately -- the last point I want to 

make is that staff indicates that in order to provide a 

mechanism that is enforceable by local governments, it's 

necessary to have a rather simplistic approach that's 

based on a foundation or a building per~it so that we draw 

a bright line, and the reason for that bright line is to 

close any loophole that the unscrupulous might want to take 

advantage of. 

Unfortunately, by drawing the bright line in the 

area of a building permit, or a foundation ermit, one, you 

turn the statute on its head, and two, you catch up -- in 

that loophole, you put a noose around the neck of those 

who in fact have incurred a hardship and deserve that 

exemption. 

I don't believe it's impossible for a local 

jurisdiction to draft an ordinance that defines these terms 

and that assures that there will be no abuse. In fact, 

because we are involved in a project in San Diego, and 

because this issue is of concern to San Diego County, and 

to the CIF, the local building industry group down there, 

we have been working with the county and have come up with a 
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proposed ordinance that we thing does, in fact, comply with 

the statute, doesn't deny a builder of any exemption to 

which he's entitled, but at the same time, prevents abuses. 

It provides for site construction, and ties it 

into some sort of a governmental permit, but not necessarily 

a foundation permit, or a building permit, that makes it 

verifiable. A hardship exemption, much like a building 

permit, can be abandoned over time. It provides for 

amortization of the hardship exemption if the building 

permit isn't pulled within a certain amount of time. 

It excludes lots that are develoced for the purpose 

of resale. Somebody builds an improved building site. As 

we read the hardship exemption, it's designed to relieve 

builders who incur site construction costs for the purpose 

of building residential structures. 

It doesn't apply to clients of mine to go out and 

put up improved lots, and then sell those lots, and then 

somebody else comes in and designs the house. That person 

comes in, buys the lot, knows they have to comply with the 

new regulations. It probably wouldn't apply to the 

situation that r1r. ComrTtons has described, because the 

improvements that he put in were not put in for the purpose 

of constructing residential structures, but rather for the 

purpose of improving -- of constructin an improved lot or 

subdivision for sale. 
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Also, we're dealing with a limited number of 

projects that will quali y only up to the neriod of July 

1982. That's the issue that underlies the request for the 

interpretation from San Mateo County. 

The other thing that our ordinance includes is a 

disclosure requirement. It would require a builder to 

discl.ose those current energy standards vJhich have been met 

in the new building, and those which have not been met, so 

that the buyer wouldn't rlli'1 the risk of assuming because 

it's a new building, it complies. 

These things can be dealt with, and they can be 

dealt with at the local level, and we can avoid the 

compliance problems, and we can avoid the abuse problems. 

CHAIP,,}IAN HmRECHT: Don I t you think it would be 

preferable to do that on a statewide statutory basis so 

you had consist.ent interpretation amongst the counties? 

MR. BURKE: I agree with you, and I agree with the 

CErA letter which is that there is an ambiguity in the 

statute. I I.louldn' t have been paid the sums I've been 

paid to understand the statute and to try to convince you 

that I'm right if it were crystal clear. 

CHAIRMAN H1BRECHT: I'm curious if Di -- I can't 

pronounce it, I'm very sorry. 

MR. BURKE: DiGiorgio. 

CHAIRMAN U1BRECHT: DiGiorgio, if they might not 
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have spent less to simply apply for an exemption under the 

first provision here before the COffiI'1ission and be underway 

with their project by now. 

HR. BURYE: live asked DiGior0io that question and 

the answer is no, for this reason: they have a project in 

which they incurred incredibly large finance sums for a 

project-wide infrastructure. They're involved in an ongoing 

building progr~m. They have a specific product type. They 

have crews in place. 

They want to pull permits. If they were to stop 

everything now and come to the Commission for an exe~ption, 

it would take them a lot of time, and it would increase the 

cost of construction for their product, and it would affect 

the bottom-line, and it could, in fact, threaten the 

project. 

Nov, we have addressed this question, and we have 

a real hardship here, and we feel that we are entitled, as 

a matter of right, to this exemption. Because we understand 

that there are some ambiSTuities in the statute, we have 

worked very hard with San Diego County, with the local 

building people, to come up ~,vi th an ordinance that prevents 

the abuses, yet recognizes the hardshins. 

I agree with the CBIA, I agree with you, that 

this is a matter that should be addressed by the Legislature 

and it should be resolved. In the interim, what we are 
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saying is that you do not have the authority to rewrite 

the statute and limit an exemption that e~dsts in the 

manner that's currently being proposed by your staff. 

We will work with you, the CIF will work with 

you. r,ve wi 11 worl~ wi th ou nmv in terrr-s of coming up with 

some model ordinances that local jurisdictions might like to 

use. I think we could do that, and I think we could succeed. 

CH1\IRMAN H1BRECHT: Commissioner Commons? 

Cm11'lISSIONER CGr11-10NS: I think you're trying to 

construe some langnage that I've never heard by builders, 

developers, or used. I I ve never heard the term, "site 

construction" when it's not used in terms of putting up a 

building. If someone talks about off-sites, which is 

really what we're talking about, the language that's used 

is you put in your off-sites, or you construct your off-sites. 

No one ever uses the term "site construction" for 

paving, for putting in roads, this is a whole new Diece of 

language that you've come up with that I've never heard, 

and I've been around building for a long time. 

You're also suggesting that there's the concept 

that if someone has really been put under hardship, which 

is a matter that we determine in an exemption process, that 

that is something that someone comes before us, and get.s 

a hear'ng on, and ha~ in each individual case you look at it 

to determine if someone1s been hurt or not been hurt in 
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order to grant someone an exemption. 

But here we would have a case where someone may 

have done some site preparation, and what you're saying, 

site construction, without ever contemplating going ahead, 

and that's a person that automatically would be given an 

exemption. 

This would be a very torturous way, I think, of 

tryin ' to interpret what's being said. I've j us't never 

heard this term, site construction. It's always been 

used, and I think the common parlance is off-site constructi01, 

putting in of your off-sites. No one ever talks about 

site construction. 

Hhen you talk about si te ~reparation, ~·lhat. you're 

talking about is we're going to get prepared for building, 

which is your site preparation, which will often include 

your off-sites, and then go into construction, which is 

putting up your building. 

So, I think you really come up with a concept 

Illhich may be in the int-eres t of your cl ient, because he's 

expenaed a certain set of funds, and we would be creating, 

I think, a much greater confusion to do what you're 

suggesting. 

Rather, the clear reading of the legislation 

suggestions that where a client such as yours has gone into 

economic haraship, there is an exemption process, where he 
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hasn't gone into construction, which is appropriate and 

fair to bring before the Commission. 

l1R. BURKE: My client has gone into construction, 

and we're dealing with two di fferent exemptions. I'Ve' re 

dealing v.7i th an exemption as a riCJht granted by the 

Legislature in a situation where construction has commenced, 

and we're talking about another exemption which is a 

discretionary exemption in the Commission for situations 

where construction has not commenced. It's an apples and 

oranges situation. 

\'Jhat it basically come e., down to lS 

CHAIlli"lAN H1BRECHT: Thut's not accurate. That 

is -- I can tell you without fear of contradiction that 

many of the exemptions which we've branded have been 

predicated upon the very type of infrastructure construction 

actually having commenced that you're describinG, and -­

!'lE. BURKE: Let me qualify that statement and 

say -­

CHAIRMAN nmRECHT: -- many, many subdivisions 

that have been granted exemptions have been based upon 

roads being installed, or substantial site -- it's not 

just design costs that have triggered those exemptions. 

There's a wide variety of other circumstances. 

In fact, we've got, I think, a pretty gooa 

yardstick that's been used fairly consistently. 
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have you been conscious of this problem? 

HR. BURKE: I've been conscious of this problem 

since about December of '83. 

CHAIRMAN H1BRECHT: You know that the typical 

turnaround time on exemptions is 30 to 45 days? 

MR. BURKE: I wasn't aware of that. 

CHAlffi1AN IMBRECHT: ~"hen you said that it would 

take your client a great deal of time to comply, you've 

taken a great deal more time by seeking this remedy, £rankl~T, 

as I see it, and I'm -- just have to say that as a practical 

matter, I think you probably could have contacted the 

Cor.1P.l.ission and worked ",ith us a lot earlier and achieved 

exactly the results that you're seeking today without this 

approach. But -­

HR. BURKE: But if I could bring us back, I think, 

to the issue that's before us, which is whether there's a 

statutory exemption and if so, vJhat does iJc mean. If it 

means what staff stays it means, and that's what -- you're 

being asked to approve a specific interpretation that's been 

presented by the Executive Director. 

If the statute means what the -- if that particular 

exemption means what the Executive Director says it means, 

that section has no independent meaning, no independent 

purpose, it's rendered utter nonsense. 

CHl\IRl1AN HmRECHT: Commissioner Schweickart on 
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that point. 

COllI'll SS lONER SCHHEICKAHT: Pardon me, I recognlze 

that you represent DiGiorgio, I missed your name though. 

MR. BURKE: Oh, I'm sorry, Michael Burke, B-u-r-k-e. 

COMMISSIONER SCH1dEICKAR'I': I"1r:-. Burke, okay. 

Mr. Burke, I take it from what you've been saying that 

you're f amil iar ,iii tIl cons truction not just in San Diego 1 

but around the state, is that correct? 

MR. BURKE: Yes, sir. 

cormrss lONER SCHHEICIU\RT: Do you represent 

builders, or do you build yourself in areas 

MR. BURKE: No, I wish I could build myself. I 

haven't earned enough money yet to get into t.he business 

where r can take those sorts of risks. r represent some 

builders -- my pract.ice is a broad real est.at.e pract.ice. 

r represent. some builders, but I am not a construction 

lawyer. 

COMMISSIONER SCI-I1'JEICKART: All right. But. you're 

familiar with codes and practices around the state in the 

building industry. 

MR. BUEKE: Yes, sir. 

ComllSS IONEE SClTIlJEICEART: And I take it in that. 

process you're familiar with t.he permitt.ing process in 

various jurisdictions? 

MR. BURKE: Yes, sir. 
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COMMISSIONBR SCRWEICKART: All right. Is there 

such a thing as a foundation ;::>ermit in some jurisdictions? 

rm. BUPJ~E: Yes, sir. 

COHMISSIONER SCBWEICI~RT: And does that take the 

place of, in all of those jurisdictions, a building permit, 

ir is it issued separately and prior to a building permit? 

HR. BURKE: I believe it's issued separately and 

prior to, and it would vary from jurisdiction to jurisdiction. 

cormIssloNER scm'lEICICART: Oka~, that's certainly 

our understanding in ~any jurisdictions. All right. To the 

extent, then, that that is the case, would not the wording 

of the statute absent the definition which we see up on the 

board there, in fact create some confusion in areas where 

foundation per~its are, ln fact, a regular practice. 

That is, a building permit has, in fact, not been 

issued and therefore, Section (a) would not apply. Therefore, 

it would seem to me that there is, in fact, a real effect, 

in t.hose jurisdictions where foundation permits do exist, 

is that not correct? 

MR. BURKE: That is so, yes. 

COIIHISSIONER SCIIvlLICKlI.Rm 
: All right. You are 

aware, I think, from your earlier statements, that the 

Energy COrT1TI"tission did, in fact, discuss thi.s issue, or in 

fact it was presented to it, and there was considerable 

debate on that, is that correct? 
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MR. DURKE: I I P1 sorry? 

COHHlSS lONER SCHWLICKART: Hell, ,..,ere you present 

or aware of the consideration of this matter before the 

Commission in its adoption ~rocess in the adoption of 

amenur.ents of the building code? 

!-iP.. BURKE: That went to the State Building 

Standards Cornrp.iss ion? Is that -­

COBH.lSSlONER SCI·H-.]ElCY-ART: That subsequently 

went to the State Euilding Standards Commission. 

l'-m. BURKE: No, I \'lasn It. I wasn't aware of 

I had never read the section at that time. This is my 

initial adventure in Section 25402 and 25402.1(f). 

C0I1MISS lONER SCI-H-vElCKART: I see. Well, then in 

preparing to come here today, it's certain that you must 

have researched the fact that this is a matter that was 

before the COli®ission. 

HR. BURKL: Yes, I did. I did the Dest that I 

could to research it. 

COHl'lISSIONER SCI-H-JEICKART: All right. I·vell, then, 

if you availed yourself of the transcript, you're aware that 

there was considerable discussion on all of the matters 

that you brought before us today in that process, is that 

not correct? 

HR. BURKE: I didn't have the transcript, I had 

the staff memorandum, and that was all that I had. 
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COHMISSIONER SCf-IV'lEICKART: I see. All right, 

well then I'll just have to inform you that in fact, all 

of these matters were, in fact, discussed at some length, 

considerable length before the Committee, and then 

subsequently the Commiss ion at the time ·".e adopted the 

amendments to the regulations. 

You made reference in some of your earlier comments 

to a bright line. I take it you mean by that, a clear 

definition, that is, some clear statement of what something 

means, is that what you mean by a bright line? 

~LR. BURKE: Yes, that would be a briqht line, yes. 

co£.Unss lONER SCHHEICKART: All r igh t. \'~ould you 

argue that the definition which-- whether you like it or 

not, or agree with it or not, would you argue that that is 

a dim line up there on the board? 

MR. BURKE: That the line in the statute itself 

is a dim line? 

Cmil'1ISSIONEE SCHliJEICKART: No, that the line -­

oka r , that's the statute, I'm thinking of the regulation 

referred to, and the wording related to the definition 

which I,olas 

MR. BURKE: As far as the statute goes, I'm not 

sure I want to characterize it as a dim line, but it's 

certainly not a bright line. 

COITIlISSIONER SCfHJEICKART: Hell, I \-lould quite 
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concuY". You wouldn't be here if the statute itself were a 

bright line. 

MR. BURKE: Right. 

COW1ISSIONER SCBWEICKART: You in fact have 

agreed that we're looking for, in essence, a definition of 

what in fact is meant there, I mean, that's your whole case. 

MR. BURI\E: Yes. ~Jo, I'm 

COl~ISSIONER SCHWEICKART: All right. Would you 

argue that the regulation, ldhe ther or not you agree \li th it, 

is a dim line, that lS that construction -- any construction 

activity u.ndertaken in reliance on a foundation or building 

permit? 

tIR. BURKE: That's clear. 

COIIHISSlONER SCffi~7EICKART: All right. So then, 

what we're really talking about is the particular) ight 

line, not just having a bright line. 

MR. BURKE: Absolutely. The position that we've 

tried to sta}:e out, and that perhaps has been somewhat 

lost in some debates as to what an appropriate definition 

would be is simply that the interp:cetation now being 

presented is not supportable because it renders the 

exemption that's being defined meaningless. 

CmlMI SS lONER SCI-II'lE IC I(j\RT: All right. Except 

that I think we've just established with your concurrence, 

that foundation permits prior to the issuance of building 



1 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

lIS 

17 

18 

19 

20 

21 

22 

23 

24 

25 

57
 

permits, ln fact, do exist, and therefore, the particular 

matter at issue here in fact does really have some real 

relevance to builders who happen to build in those jurisdic­

tions, and who may very well have put in a foundation on a 

particular and very specific house, defininC] orientation, 

size, shape and TIany other things absent a building permit, 

and who find immediate relief with this provision without 

having to go through the exemption process, is that not 

correct? 

HR. BURKE: That would be correct. 

cm'lHISSIONER SCE\"JEICKART: Okay. So in terms of 

relevance of the statute, and the fact that it's not 

simply redundant with (a), I think that is established, and 

was clearly in the mind of the Commission at the time, 

knowing that we had, and having discussion on the record 

of the existence of foundation permits. That was, in fact, 

a very real matter before us. 

Now, earlier you stated that in order to achieve 

let me say site construction to -- by your definition, we 

don't find it in the wording here, but if we take your 

words, site construction, that. one would have had to, and 

your particular client has, in fact, expended considerable 

sums of money in reaching that point. 

HR. BURKE: Yes, Slr. 

cor·mISSIONER SCI-llVEICKl\RT: All right. And so 
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you're acknowledging that the exemption, in fact, is a 

legitimate opportunity only that were this -- were your 

interpretation operative at this time, your client would 

not have to pursue the exemption process which may in fact 

require some time and effort. 

MR. BURKE: Yes, sir. 

CmUlISSIONER SCHWEICy,AR7: All right. Finally, 

there's another matter I want to diseose of, and I think I 

have to -- well, you are a lawyer, pardon me. So there 

must 

MR. BURKE: You're a very effective lawyer too, 

if I may say so. 

Cm1I1ISSIOHEE SCmI1EICKART: Five years of training, 

you know, it's really 

(Laughter) 

Cm1NISSIONER SCmmIC1ZAHT: v'Jhat is the - ­

CH1~IR"'1J-~N HlBHECHT: He cons tantly tells us he I s 

not a lawyer, but - ­

(Laughter) 

COH~n SS lONER SCH\'iEICKART: Is not one of the 

fundamental purposes of regulations to interpret and clarify 

statutes? 

MR. BeRKE: Yes, ~rovided the regulation is 

consistent with the statutory framework. 

COMMISSIONER SCH\\lETClZART: All right. And is 
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there a legislative history in California? 

MR. BURKE: Yes, sir. 

CO~~1ISSIONER SCHWEICKART: There is? 

I'1R. BURKE: Oh, I'm sorry, no, there isn't a 

legislative history in Californ~a. 

cor~lISSIONER SCHWEICKART: All right. So then we 

go by the plain reading of the statute in terms of guidance 

as to what was intended. 

MR. BURI(E: Yes. 

cm,mISSIONER SCHI~EICKART: All right. And would 

you argue that the -- whether you agree with the judgment 

or not, would you argue that the definition in the regula­

tions which sit up on the board there, interpreting that 

section of statute to which you refer is not, in fact, an 

example of that type of regulatory clarification of statute? 

HR. BURKE: I would disagree that it is because 

I believe it is inconsistent with the clear meaning of the 

statute. 

COHr-USSIONER SCI-l'r'JEICKART: All right, fine. So 

then vIe' re simply dmvn to a question of what is ,,-lOuld 

you argue that the Energy COI'1ffiission does not ~ave a 

responsibliity, let alone authority, to in fact interpret 

statute by regulation? 

HR. BURKE: I would think that you would have the 

authority and the responsibility to do that, yes. 
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cmU,HSSIOUER SCmJEICKART: All right, and that 

authority, which we can certainly make lots of reference 

to-­

MR. BURK~: By the way, that obviously is subject 

to the panoply of other state laws that require certain 

matters to be submitted to the State Building Standards 

Commiss ion. I don't ",an t to confer blanket authori ty on 

you. I really don't have that power. 

COHEISS lONER SCmIJEICKART: Oh 1 certainly, 

absolutelJ. Well, I appreciate that. But within that 

authority, and we can talk about what the State Building 

Standards Commission then is as well, but that's a so~ewhat 

separate issue. In those areas where the COr:'.mission does 

have resDonsibility and authority to issue and adopt 

regulations pursuant to statutes, does it not also have 

the responsiDility to interpret regulation upon request? 

HR. BURKE: Yes, it does. 

Cmt.tv1ISSlOHER SCHWEICI~RT: Okay. 

MR. BuRKE: Dut we are not 

Corl}'!ISSIONER SCH\JEICY-ART: So then t~e actions of 

the C011mission procedurally are correct. The difference l.S 

the judgment that has been applied. 

MR. BURKE: Well, no, it's two things. One, you're 

being asked to interpret not a regulation, but a statute. 

The memorandum talks in terms of an interpretation of a 
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regulation. The regulation repeats the statute. You're 

being asked to interpret a statutory nrovision. 

Now, you don't have the responsibility to approve 

the interpretation your Executive Director came up vIi th. 

You do have an obligation to come up with an interpretation 

that is consistent with the statute. 

CGrlHISS lONER SCmmlCKl\RT: All right, then, let 

me turn to our counsel to then seek his opinion on that 

particular matter. 

MR. BLEES: What's the question? 

The question is what 

is our authority to -- let me back u~ slightly, because 

do want confirmation of that -- the authority to adopt 

regulations in this area, number one. 

tl1e authority under \vhich this IT'.atter lS being brought 

before us today to approve the Executive Director's 

in terpretation? 

ilR. BLEES: The authority to adopt regulations is 

glven In the Warren-Alquist Act, Section 25402(a) and (b) 

and in Section 25218. The former is the section that tells 

us to adopt building standards. The latter is the section 

that tells us to adopt regulations to carry out the intent 

of the Act. 

Our authority to interpret is twofold. One, 

administrative agencies have been interpreting the statutes 

I 
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under which they operate for decades, and the courts have 

uniformly given great deference to interpretations granted 

by administrative agencies. 

Second, our regulations themselves create this 

mechanism for interpretations and dissemination of inter­

pretations by the Executive Director and concurrence by 

the ComI'.lission. That's in Section 1407 of Title 20, and 

of course, that regulation which has been in existence for 

~any years has been approved at Least once, and perhaps 

more than once by the Office of Administrative Law. 

Cml.BISSIONER scmmICKART: All right. So I guess 

my point then is that in all cases it would apI)ear as though 

the issues which are raised come down to one fundamental 

thing, and that is a difference in opinion on the appropriate 

interpretation. 

CHl\IRHAN nWRECET: What the plain meaning of 

the words are. 

Cm1M:ISS lONER SCIIWI:rCI<ART: Yes, right. Basically 

what the plain meaning of the words are, and the way in 

which they're interpreted. So, I will hold further comment. 

!-1R. BURKE: I vyill -- that is in fact true. I'm 

not going to respond to tl~ comment about the authority to 

interpret regulations and statutes. I have some minor 

disagreements, but they have nothing to do with what's 

before you today. Yes, indeed, you are aoing what you should 

-
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do when you receive a request such as this, which is to 

consider whether the interpretation presented to you by 

the Executive Director 1S correct. 

Our position is that you don't have the authority, 

rather the CEIA position, which we have adopted, 1S that you 

do not have the authority to adoDt the interpretation 

suggested by the Executive Director because that interpre­

tation is not consistent with tl~ statute. Your aut.hori ty 

comes from the statu 8. That interpretation is contrary 

to the statute. That's the gist of the argument that's 

being made. 

CHAIRJliALJ IHBRECHT: I understand that, I think 

we all clot and I think the issue is clearly before us, is 

there -- and I don't believe there are any other questions 

for r1r. Burke. 

MR. BURKE: Thank you for your consideration and 

time. 

CIIAIRHAJJ IMBRECRT: Thank you very much for your 

presentation, and I'll offer a comment in just a moment. 

Is there any other member of the public who wishes to 

testify on this matter? Do I hear a motion? 

COVLr1ISSIONER SCHVlEICliliRT: Yes, Mr. Chairman, I 

will move approval of the Executi Te Director's interpretation 

and further nove that the General Counsel -- Office of 

General Counsel be directed to pursue the matter of the 
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deletion of the definition with the State Building Standards 

Commission. 

CHAIRMAN IMBRECIIT: I don't think we need that as 

a motion. I think I'll -- I've already offered that as a 

direction to the General Counsel, and-­

COHHISSIONER SCHl-.JEICKART: I'd be happy to withdrav 

it upon your direction. 

CHlURf\1AN HlBRECHT: -- I think I made that clear 

a moment ago. So we have a motion, do I hear a second? 

Seconded by Commissioner Comr.1ons that we Clpprove the 

interpretation of the Executive Director. Is there 

discussion bv members of the Commission? Commissioner 

Commons? 

COHHISSIONER COMr·10NS: I just want to state that 

think the position earlier enunciated by our Chairman as 

to what is really inferred to here as to construction is 

what we're discussing, and if we were to adopt the position 

that was presented, we 'i,JOuld actually create substantial 

havoc in the field, and that was not the intent of the 

Legis lature. 

That the definition of the terms, as I've 

previously discussed, that are presented, really are not 

words that are used by industry, and I concur with the 

Chairman's earlier stated ~osition as to what is really 

meant and intended here. 

I 
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1 CH1\IEHAn HlBRECIIT: Okay. Just in SUffiQary, I 

2 would say that it really comes down fundamentally to a 

3 difference of viewpoint as to what the plain meaning of 

4 the words within the statute actually are, and I believe 

5 that the interpretation of the Executive Director and the 

6 staff is a justifiable interpretation, quite candidly, and 

7 I would just suggest to Mr. Burke that -­ urge you to work 

8 wi th the staff in terms of seeking an exemption. 

9 vle don't want to impose unnecessary hardships upon 

10 any business concerns in the state, and I just would say 

11 that I regret that that remedy hasnit been sought, even 

12 perhaps concurrently with this particular remedy, because 

13 I think you'd find yourself with a positive result for your 

14 client under those circumstances. 

15 Is there objection to a unanimous roll call? 

16 Hearing none, ayes 5, noes none, the motion is adopted, and 

17 the Executive Director's interpretation is ratified. 

18 As a matter of courtesy to one of our sister 

19 agencies who have been most cooperative with us, and great 

20 assistance to us, I'd like to turn to Item No. 4 \'7hich is 

21 Comrnission consideration and possible a proval of a 

12 memorandum of understanding between the California Energy 

23 Commission and the California Conservation Corps to provide 

24 Crops members staffing for the solar and conservation hotline 

25 from July of this year throu~h June of 1985. 
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I would also like to recognize the presence in 

our audience of the Director of the California Conservation 

Corps, and Bud, welcome to the Commission, and we're 

delighted to have you here with us. 

J'llr. Rauh, are you presenting this i tern? 

!om. RAUH: Chairman Imbrecht, I'~ just sitting 

in for the Executive Director who was called away on a 

budget item, but I would like to introduce Mr. Manuel 

Alvarez to present the item, and also ask Mr. Sheble to 

come forward as well to join in the presentation. 

CHl\IPl1AN H1BRECET: Bud, would you like to join 

us at the table? 

HR. ALVl\REZ: Good I'Jorning. The item today is a 

memorandum of understanding beb'leen the California Energy 

Commission and the California Conservation Corps. The 

agreeI'Jent will provide for two person years of effort to 

staff the conservation and solar hotline. 

The service, as you know, provides a needed 

inforDation service to many Californians. For example, 

bebveen the nonths of January and April, Corps members 

responded to nearly 7,000 requests for information. That 

amounts to nearly 80 phone culls a day. 

The Commission in return for this service will 

provide the needed technical and job training needed to 

improve the individual development and employI'Jent opportunities 
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for these individuuls. 

I personally believe that the individuals who have 

been on staff at the solar hot line hav~ provided some 

information that is critical to many Californians. They've 

approached this job with enthusiasm and personal commitment. 

At this time, I would like to briefly introduce them to you, 

who are current members. 

They are Trudy Cowen, Steve Lussier, and Sabrina 

Lockridge, and three additional members that we had 

previously are Sharon Bartnick, Tracy Hanks and Misty Foster. 

The staff respectfully requests approval of this memorandum 

of understanding. 

CHAIRMAN HIBRECHT: Thank you. ~1r. Sheble, do 

you have any comments you would like to -­

HR. SHEBLE: Yeah. I would like to state that 

I am very supportive of this concept, and I wanted to be 

here today just to state that. There may be two positions 

available in this, but by rotating a half a dozen Corps 

members through this program, it's a tremendous experience 

for these Corps members. 

They're from our Placer Energy Center, and they're 

generally doing hands-on solar installation work, but this 

gives them the opportunity to see the business side of 

things, and the private sector involvement, and half of our 

mission, aside from doing public service conservation work, 
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half of our mission in our departn~nt is to provide a 

growing development experience for Corps members, for young 

people who serve in the Corps. 

I just want to aoain emphasize how important we 

think this is, end thi s is an examp le that \"le can use for 

maybe seeking out other opportunities for ou Corps 

members to have this kind of an experience, and I want to 

thank you. 

CHAIRrffiN U1BRECHT: I think speaking on behalf of 

the Commission that we all join in expressing our apprecla­

tion to you and to the Corps, and certainly to the Corps 

members that have been personally involved in this. I've 

heard nothing but very, very positive reviews about 

personal performance and dedication to the job, and I hope 

that we can find other o)lportunities for additional 

interaction. 

I think there are other circumstances here at the 

Commission where we can provide a mutually beneficial 

experience, both for the members and also for the energy 

community which we, of course, are charged to serve. 

So with that, I'll ask if there is a motion to 

approve the memorandum of understanding. 

comnSSIONER SCHOEICEART: So I:'loved. 

CHAIRr-lAN HmRECHT: Moved by ComElissioner 

SchvJeickart, seconded by Commissioner Gandara. Any objections 
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to a unanimous roll call? Hearing none, ayes 5, noes none, 

thank you very much for joining us todav. 

HR. PEEEZ: Chairman Imbrecht, if I could add a 

public cornrnent, I'm sorry. I distributed to each of the 

Commissioners a statement that has been reproduced that the 

divis'on did receive a strong statement of appreciation 

from a Dember of the public for the service that's being 

provided as a result 0 the Corps. The member is in 

attendance, and I would liJ.:e to add the comments of my 

office ·to that, which is that the only complaint we 

consistently receive with respect to the hotline is that 

the number is occasionally busy, which to rrle is verification 

that they're taking care of business. 

So if there's no objection, I would like to add 

this written representation of that comJliment to the 

transcript as if read. 

CHl\IPJ'1AN IHBRECHT: We certainly will do so, 

that's further indication of a positive response to this 

kind of cooperation. I have to say that I thi~~ this is 

llBybe even sODething that the Governor and some of our 

friends in the Denartment of Finance that talk about 

efficiencies in government, it might be something we can 

jointly present to them. Okay. Always looking for a few 

places to point: out where VJe do achieve SOI:le of the results 

~5 that. they were seeking. 
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May 20 1984 

Sundial, Consumer Info Svc.
 
California Energy Commission
 
1516 9th Street
 
Sacramento, CA 95814
 

• 

Dear Sirs: 

My husband an I want to express our appreciation for the inf rmation 

you sent us on building a swimming pool sola heater. Someone in your 

office spent time and effort to reproduce the information we needed, and 

then mailed it promptly . 

We are not only very gr~teful, but also very surprised. We have found that 

most government agencies are reluctant even to do their jobs, let along 

anything extra. Yet someone at your office went above and beyond the 

call of duty. That is so gratifying to us and he ps restore a bit of 

faith in the state. 

Thanks again. You are marvelous and probably unique. 

• 
Helen Higgins· 
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CHi'\IRNZ\N UlBRECHT: Okay. Let's turn now to 

Item No. 2 on the agenda. Let me announce as well that we 

will take the luncheon recess from 12:00 until 1:30 today. 

In addition, we will be holding an executive session at 

the conclusion of today's business meeting. 

The second item on the agenda is COnLn:lission 

consideration and possible adoption and designation of an 

advisory task force to assist the Commission's Conservation 

Program Con©ittee in developing a plan for achieving cost­

effective conservation from appliances. Commissioner 

Commons, do you want to make this presentation? 

comn SS lONER CO:r;MOIJS: Yes. The Appliance 

Committee is bringing before you a proposal to have an 

advisory committee, and we hope that \ve have followed the 

format that has been adopted by the Commission in doing so. 

The purposes of the advisory committee are to 

assist the Committee in following through on the recommenda­

tions of this Conunission and the directions given to the 

Commi ttee concerning lookincJ at ways of achieving energy 

conseivation from appliances in such areas as labeling, 

information program, and incentives, and trying to look at 

various ways that we can have enerav efficiency fro~ our 

appliance programs. 

In terms of trying to put together the advisory 

comIni ttee, what we I ve tried to do is to include balance 
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1 ranging from the people who of course would represent the 

2 manufacturers, the distributors and the retailers to 

3 people in various communities that are affected by energy 

4 and of course to include some of our utility representation 

5 since the incentive programs are very important to them In 

6 their \vorking VJi th the Public Utilities COlTlrlission. 

7 What I think I'd like to do is to read out the 

8 organizations that we're suggesting that would be members 

9 of the advisory committee, and to note that in the case of 

10 two organizations, AHNI and ARI which are the refrigerator 

11 and air conditioning manufacturers respectively, that the 

12 Committee intends to have probably tl'lO members rather than 

13 one member representing them in order to give fair valance 

14 to the manufacturers with different perspectives, and who 

15 are obviously affected by the proceedings that we have 

16 before us on related petitions. 

11 The organizations we're suggesting are the 

18 Natural Resources Defense Council, the Sierra Club, the 

19 Pasadena Urban Coalition, the California Retailers 

20 Association, the California Banufacturers Association, the 

21 California Building Industry Association, the California 

22 Sheet Betal and Air Condi tioning Contractors Association, 

23 the Association of Home Appliance Manufacturers, the Air 

24 Condi tioning- and Refrigeration Institute, the Gas Appliance 

25 ~lanufacturers Association, the International Llectrical 
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Union, Pacific Gas and Electric Company, Southern California 

Edison Company, a representative from the Senate Public 

Utilities and Energy Committee, and an energy adviser/ 

coordina tor from local government. 

COHH.ISSIONER GANDARA: Excuse me, Cormnissioner 

Commons. Do you have something more current than what's 

ln my agenda package? 

CHl\IRr--ll\N D1BRECHT: Yeah, you obvious ly have 

added some organizations. 

CorlHISSIONER COr-mONS: I asked that this be 

distributed to all ComInissioners, that list, it has not been. 

CHAIR1'1AN H1BRECHT: I see it. It's on the white, 

the next'page down, yeah, I see it. If I may offer a -­

excuse me, are you finish d? 

Cm.'llUSSIONER COl>mO ~S: And the duration of the 

task force is proposed through June 1985. So it's 

essentially a one year task force. 

CI-nIRl1N<J I "ERECR"': Just a couple of questions. 

Could you explain the P~sadena Urban Coalition as a -- why 

that particular city versus any other in California? 

cmmISSIONER C0.0'lHONS: One of the purposes, and 

when we look at SOl~e of the appliance programs, one of the 

problems we've had is on the nonparticipant test, and low 

and moderate income households, particularly on the air 

conditioners, the issue has been raised as to clO incentive 
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1 programs benefit. 

2 What we wanted to try to do is have some minority 

3 representation. The Pasadena Urban Coalition has done a 

4 lot of work in terms of energy conservation in the San 

5 Gabriel Valley and I knew of someone in that who was 

6 interested in appliances specifically and was wLlling to 

7 spend sowe time with us. 

8 CIIAIRHAN IMBRECHT: Two other quick cowments. 

9 Just if we are going to include a staff representative 

10 from the Senate Committee, I can only offer a little advice 

11 that there is a great deal of -­ I think it would be wise, 

11 let me put it that way, and judicious to likewise include 

13 a representative or at least extend an invitation to the 

14 appropriate Assembly COITDittee as well. I recall those 

15 situations being -­

16 COHi:USSIONER COMMONS: No objection to doing so. 

17 CHAIRMAlJ HmRECHT: And lastly I would just 

18 suggest that one of the public there should be a public 

19 utility representative, either LAD\.vP or SHUD, or one of 

10 the -­ it just seems to we that because our jurisdiction 

.2 extends over the broad range of utilities in the state, 

22 we ought to have more of theFt -­

23 comnSSIONER CO~.1'10NS: Okay. I would like to 

14 suggest that that be a SHUD representative because potentially 

15 the enersy adviser/coordinator from local government very 
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possibly would be from Los Angeles, and so that would do 

that -- then I would suggest that we have a SHUD representative. 

CHAIRHAN H1BRECIlT: .7\11 r igh t, that's fine. Any 

further comments? 

COHMISSIONER COMHONS: I would add those two, 

then, as part of the proposal. 

COMMISSIONER GANDARA: I noticed an absence of a 

consumer organization and I was wondering whether you 

would include an organization like TURN, or CALFER, or 

UCAN? 

COmlISSIONER COMMons: I have no objection. I 

thought we had, through the Natural Resources Defense 

Council, or the Urban Coalition someone representing labor, 

we had significant participation. But--

COHrlISSIONER GANDARA: I "lOuld only note that 

UCAN, CALFER and TURN have all been quite active in 

representation before the Public Utilities Commission in a 

number of matters, and that none of these groups I thin]~ 

have been so active with respect to the public consumer 

point of view. 

COHHISSIONER C011HONS: Are any of those from the 

San Diego area? We're short in terms of the task force 

representation out of San Diego, and I would tend towards 

SOQeone from San Diego if we were to have a consumer group. 

COMMISSIONER GAlJDARA: UC."'..N. 
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CHAIRHAN IMBRECHT: I think the point is well 

taken, and I think we can defer that to the discretion of 

the Cormni ttee to choose an appropriClte conSUDer group. 

comHSSIONER Cm-matTS: All right, then let's add-­

we would be Cldding three groups, one of them the Assembly, 

one from a puLlic utility, and one from a consumer group, 

and I'd incorporate that. 

EXECUTIVE DIRECTOR WARD: Commissioner Commons, 

I might also raise the issue based on the interest of the 

Public Utilities Commission thClt you might want to consider 

'ncluding soneone from the Conservation Division. 

CHAIRNAN IMBRECH'l': You're going to have a small 

Congress here to work with. 

cor,; lISSIONER cm~MONS: Ye ah. It was my hope that 

the Public Utilities Commission and ourselves would be 

working together and they would be assisting both 

Commissions and they wouldn't be a rr.ember of the group, but 

they would be working with us like we've been doing in 

some of our cohearing processes. 

EXECUTIVE DIRECTOR WARD: I just raised the 

issue. 

CorlHISSIONER COl'1!'10NS: I sort of look at them as 

a partner in this. 

CIIAIRBAt H1BRECHT: If we can nroduce a concensus 

out of this qroup, I will be very impressed. 
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(Laughter) 

CH1\IRMAN IHBRECHT: Okay. There's a motion by 

Commissioner Commons, second by Commissioner Gandara -­

COl1MISSIONER GANDA8A: Ohat '-las the response to 

the PUC reDresentative? 

cm1HISSIONER cmmONS: I had not made a response. 

CH1\rmiAN umFECHT: Do you think that's a ",Jell 

taken suggestion? 

CO!1!'nSSImJER GANDARA: I think it's a eood 

suggestion from the Executive Director. 

CHAImiAN n'cBRECHT: I think it 1S as well. 

COl!}HSSIONER COHIclONS: I certainly have no 

objection. 

CHII.IRHAN nmRECHT: A.II right, fine. Then we'll 

add those four -- I think what we're really talking about 

COHHISSIotJER COn110NS: Do I still have to aet a 

concensus 

CHl"\IRMAN nmFECIIT: vJhat you I re really talking 

about is you're extending an invitation to each of these 

groups, if they choose to participate or not is their own 

decision. All right. rIoved by Comr:1issioner Commons, 

seconded by Commissioner Gandara. Does anyone wish to be 

heard on this matter? Is there objection to a unanimous 

roll call? Hearinq none, ayes 5, noes none, the motion is 

adopted. 
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Cm'J1.1ISSIONER SClIHEICKART: And good
 

CHAIRMAN nmRECHT: Yes. He I 11 now
 

recess, and reconvene at 1: 30.
 

(Thereupon the business meeting of
 

Energy Resources 

was recessed for 

Conservation and Development 

lunch at 12:00 p.m.) 

--000-­

luck. 

take our 

the California 

Commission 
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AFTERtOON SESSION 

--000-­

COHMISSIONER GANDARA: I'll call the meeting back 

to order. As I understand it, we~re on Item No.3. Do we 

have a presentation prepared? From the General Counsel, 

you ,;..Jere directed to prepare an OIH. Are you presenting 

the item? 

MR. CHAMBERLAIN: Hr. Fay will present the item. 

MR. FAY: Yes, Commissioner, an OIH has been 

prepared and it's in your packet under Item 3. The OIH 

authorizes the -- well, it's an order instituting rulemaking 

and would authorize the Committee to commence rulemaking 

in response to Dr. Poppendiek's petition to consider 

re-examining the quality standards for foil insulation, and 

any other insulation ~uality standards that the Committee 

deems appropriate. 

COMMISSIONER GANDARA: Is there anybody who 'itlishes 

to comrnent on this'? 1my -- is Mr. Poppendiek here, or 

MR. PEREZ: No. Vice Chairman Gandara, Dr. 

Poppendiek did submit a position in writing which is include 

in your backup package fo~ Item 3, essentially stating that 

he understood that today the Comroission would be considering 

the OIR I and on the assumption that it "-Jas routine, he did 

not attend. 

C0I1fIISSIONER GANDARA: Okay. Is there anybody else 
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who wishes to address this iter.l? Then it's before the 

Commission for discussion. Coomissioner Schweickart? 

cmlMISSIONI.:H SOEVEICKART: Yes, Mr. Chairman. 

The issue before us today is one which gives me a great 

deal o~ concern, not from the standpoint of the substance 

of the issue, I think we dealt with that at some length 

in the previous two business meetings, and the result of 

which was granting the netition that Dr. Poppendiek 

sUbmitted. 

The concern picks up again from the discussion on 

the last business meeting when we granted the netition in 

-- pursuant to my question of adequate resources, both staff 

and money, I think in this particular case, more staff than 

the contract dollars, in order to in fact accomplish not 

jus-t this, but much of the vlOrk that we have in this area. 

We find ourselves in a position in essence of 

having to choose between allocation of limited resources, 

namely a quarter of a person year and $45,000 total to the 

insulation standards program, to enforcement efforts to 

ensure the protection of public safety or to staff efforts 

to respond to industry requests of this kind, and in fact, 

other activities as well, which are currently not heing 

accomplished. 

So that -- an In this instance, I prefer to taJ:e 

off my Committee hat. I think I would prefer to defer to 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

7 

18 

9 

20 

21 

22 

23 

24 

25 

81
 

Commiss ioner Crovlley to speak for herse If on this matter, 

but speaking as an individual, and presiding member of the 

Committee, I frankly cannot support going ahead with this 

OIR since we do not, in fact, have the resources available 

to do all of the work, and in my estim2tion, and having 

given this considerable thought, place much higher on the 

Commission's priorities the nrotection of public health and 

safety. 

It would therefore be my recommendation, and in 

order to put something on the table, I would move to deny 

without prejudice the order presented to us today. I would 

see resurrecting the order at any such time in the future, 

including ei ther supplementinsr of our resources, or action 

by the Legislature and the Governor in this cycle which 

might divert some resources in t~is area to resurrecting 

this OIR at a later time, but we are clearly here without 

the resources to do the job. 

My own particular orientation is that when we 

know we cannot and will not act on this petition, though 

we have approved it, that we should so state and st0te 

the reasons. I think to do less than that would be frankly 

deceptive and in the end serve the public less well if we 

were to adopt an OIn, and then, in fact, not be able to act 

on it either. 

So it's not an easy choice, but ny own motion here 
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1 reflects my desi~e to in some sense be honest about where 

2 the Commission stands, that we do not have the resources 

~ to do it, that it is lower on the priority list than other 

4 obligations with the limited resources we have, and 

5 therefore, without prejudice, to deny the order. 

6 EXECUTIVE DIRECTOR WARD: Co~~issioner, if I 

7 rnigh t comment, I certainly am sympathetic to the comments 

8 that you made, and think they're fair. As I indicated, 

9 when this issue was discussed previously at the last 

10 business meeting, I too did not see it as bGing time 

11 sensitive and felt that it was something that we could 

12 deal with in terms of the 84/85 work plan. 

13 So with that, we might want to -­ or I would 

14 suggest that you add to the two previous stipulations that 

15 you cited, the potential for seeing available resources 

16 develop in the 84/85 work plan when we as a Commission go 

17 over that, and to the extent that that's mutually agreeable 

18 among Commissioners, that that be considered a third element 

19 that would potentially resurrect this issue. 

20 cownSSIONER SCI-H'lEICKART: All right. I would 

21 add that, I think, to the background for the motion to ask 

22 the staff to bring this back to our attention following the 

23 development and deliberation on the 84/85 '(york plans by the 

24 Commission. 

25 EXECUTIVE DIP~CTOR WARD: And staff would concur 
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1 with your suggestion. 

2 COriHISSIONEF GANDAHA: Cornmiss ioner Cro",Tley? 

3 COHHISSIONER CROvlLEY: I I d like to second 

4 Cormnissioner Schweickart' s motion, but ask that instead 

5 of just having staff bring that back after the development 

6 of their work plans, if that could be directed to them to 

7 be considered during their contemplation of work plans. 

8 COBHISSIONER SCHWEICKART: I think the general 

9 sense of it would be that this, and I'm sure other matters, 

10 should be addressed by the staff in developing the 84/85 

11 work plans, and specifically call it to the attention of 

12 the Commission as a pendingi tern when the work plans are 

13 presented to us. 

14 COHEISSIONER GANDARA: Let me just ask a procedural 

15 question here, Commissioner Schweickart. You made a motion 

16 to deny the OlE from -­ and Commissioner Crowley seconded it. 

17 From a practical matter, the OIB will not be adopted unless 

18 it has an affirmative three votes. You know, it seems to 

19 me that the issue is dead with the direction that you have 

20 given the staff. So do we really need to proceed any 

21 further wi th the vote on that? 

U CmmISSIONER SCIHvEICKART: I ,",ould see it that it 

23 could be handled ei ther "lay, frankly. In some sense I "'TOuid 

24 opt with the Commission's concurrence to an affirmntive, or 

2S a positive action denying without prejudice the OIR that has 
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been prepared. I £ran}~ly would defer to counsel in terms of 

any preference on that, but it would seem as though either 

would be in order. 

COHHISSIONER GANDAR1\: Con~issioner Commons? 

cm'UnSSIOlJER cmmons: I,qhat would happen if we 

were to postpone this item for 60 days as we're doing our 

work plans, would that accomplish your objective? Could 

we do so? 

COI1MISSIONER SCHvlE ICKART: Well, I think in effect 

it is the same thing since we would, by this action, be 

directing the Executive Director to bring it to our attentio 

at the time of the work plans. Again, my own preference 

here, Commissioner Commons is one which reflects in some 

sense what I -- without trying to make it a big deal, I 

nevertheless see a sort of honesty in government. 

I mean we clearly have a responsibility to do this. 

We also clearly have inadequate resources to do it, and it 

seems to me than rather than not speak to it, or to act on 

it affirmatively, but then not in fact follow through in 

the action, all of those actions, though they would have 

the same effect, are less than being forthcoming. 

I mean, I think we, by taking a specific action 

to deny this, and stating that plainly, we provide a clearer 

signal that for example, the BCp1s which have been put in 

earlier, the various efforts to enhance our ability to deal 
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with our obligations were real and that we are clearly 

stating here an inability to proceed with this matter. 

Other actions, though, effectively result in 

having the same resul t, I thin]~ are less clear and honest 

a statement, aDd that's what I'm 

cm1I'lI SS rONEE GANDARA: Okay, let's do the 

following, then, Commissioner Schweickart. Hould you 

restate your motion so that everybody will be clear of 

what the motion is, and -­

comnSSIONEE SClIlIJE ICKAET: All right. Let me 

separate the motion from, let me say, the direction of 

staff, and the motion then would be to deny without 

prejudice the order instituting rulernaking prepared for 

us today. 

ComlI SS IONEE Gi\NDAEA: Okay, seconded by 

Commiss ioner Crmvley. Is there any further discussion? 

Commissioner Commons? 

com-nSSIomm cmUlONS: I'm going to support the 

motion, because I think liJhen we have Cornmi ttees that have 

been asked by the ComMission to look into these type of 

matters, that unless there's a strong reason otherwise, 

that "le should support the vlorking of the Committees and 

the judgment that the Committees have come up ",ith after 

studying the matter in depth. 

COHMISSIOlJEE GAIJDAEA: Then if there lS no further 
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discussion, then the motion to deny the OIn without 

prejudice is adopted unanimously. The staff has the 

further direction that was elaborated during the discussion. 

HR. PFREZ: Vice Chairman Gan<Ja-a? 

cownSSIONER GANDARA: Yes? 

MR. PLREZ: As Public Adviser, I 'i,\'ould like to 

invite the direction of the Commission over the next few 

weeks to establish pursuant to Commissioner Sch'i,veickart' s 

comments about the resource situation, specific objectives 

and reasonable standards that the public can identify in 

order to evaluate its methods of approaching the Commission 

under the rulemaking proceedings in our regulations. 

I currently have, in addition to Dr. Poppendiek, 

three other members of the public who are proceeding to 

obtain my advice on how to approach the Commission for a 

variety of rulemaking changes, amendMents, revisions and 

additions. 

So it's incumbent upon the Commission to be able 

to sta i:e to the public at large, these are our standards, 

this is our status, and this is our plan, all of this being 

contingent upon \'.ihat happens to us at the LegisL1.ture and 

the Governor I s office. 

But I do anticipate that you will have some 

parties from the public approaching you soon with essentially 

the same request in hand, and I expect the same standard to 
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them. 

COHl'USSIONEH GANDARA: I understand the request, 

and it seems to be a reasonable one. On the other hand, 

it also appea-s to be one that could not be easily set forth 

ahead of time, and I would say that for the rno~ent, that 

perhaps we should take them on a case-by-case basis and 

with the review that is going to be undertaken, you know, 

at least during this work plan process, because fran}:ly, 

I think that that's what we're headed to, kind of a case-by­

case addressing of the resources, vis-a-vis the petitions, 

as oppo;:,ed to some kind of general rule at this time. 

MR. PEREZ: 1;.7ell, thi s I,muld be arn.enable to the 

General Counsel's evaluation, but perhaps if we were able 

to tell the public at large that for the next 60 days all 

petitions for rulemaking changes will be considered durino 

our work plan process, at least that's a direct, specific 

and simple answer. r'm just throwin that out. 

C01Jlf ISS lONER SCEI'lEICK.Z\R'T: Mr. Perez, let me try 

and state, because I c'ui te concur with Commissioner Ganda,ra. 

I don't -- I think it would be extremely difficult to come 

out with some written general policy, but what I would 

like to do to help you is to state very concisely and 

clearly my own policy here, namely, and based on the 

discussion over the last two business meetings, a petition 

presented to me as a Commissioner, I wil.l dispose of on the 
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grounds of its substantive validity as an issue which the 

Commission should take on, based entirely on its substance. 

The matter then to proceed on to rulemaking, and 

follow-on action, I see an inabilitv to senarate from the 

resources available to the Commission. So at the level of 

action, namely, adoption of a rulemaking order and the 

action pursuant thereto, I bring the resource realities 

into play. 

NO\'l, t.hat's about all I can I mean, that I 

think is a clear statement of the way in which I would look 

at it, and I would not suggest that that's the way others 

look at it, but I think that at least from my own Doint of 

view then, people with petitions in various areas would 

have to have so~e inforDation as to whether in a particular 

substantive area there are resources within the Commission 

or not. 

I mean, in this area, with a quarter of a person 

year, clearly, we are rather seriously limited. So, there -­

it is not without some available information to the public. 

HR. PEREZ: I understand what the Commissioners 

are saying. My advice remains the same, and that is that 

it would behoove the Commission's operations to be able to 

identify specific objective standards by which to explain 

to the public at large the bases upon which it will be 

evaluating petitions for rulemaking proceedings, and I offer 
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that in a constructive light. 

COHr-nSSIONER GANDAEA: He' 11 take your comments 

under advisement for now, but I think we have a long agenda 

and I think we need to move on. 

We've disposed of this item, then, can we 

proceed with Item No.6 is it -- Item No.5, a proposed 

contract with Impell Corporation? 

EXECUTIVE DIRECTOR WARD: Yes. Vice Chairman 

Gandara, Item No. 5 is 2 contract with Impell Corporation. 

~'le have the Development Division, Leon Vann and Tim Olson 

prepared to discuss this specific issue. There's also a 

handout that simplifies the specific se~ments of that 

contract and the dollars associated wi th t~10se segments 

SO that you don't. have to thumb through the contract itself. 

This was subject to a competitive bid process, 

and I understand has been reviewed by the Policy Committee 

and conferred in by the Policy Committee, and with that, 

Leon Vann. 

MR. OLSOH: The purpose of this contract is to 

provide technical assistance to local governments interested 

in developing or in implementing their own projects through 

third party financin , and the intent is to select both 

conservation and alternative energy projects through an 

application process. 

The contract offers, and you can look through the 
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handout, assistance tailored to meet the varyins needs of 

the local governments, including local governments interested 

in developing their own projects, yet not knowing their 

project opportunities. 

In this category, we typically have a lot of 

rural counties and cities without planning staff. It also 

is aimed at local governments that have specific projects 

or sites In mind but need expertise to evaluate its 

technical and economic merits; and the majority of the 

contract is aimed at local governments that have prepared 

some feasibility analysis for a project yet have not 

determined their financing options. 

The contract is a culmination of efforts begun 

over a year ago. In March of 1983, the Commission 

recommended this concept to the Legislature as part of the 

first round of the PVEA funding, and again in August 1983, 

the Commission approved the DOE proposal, which spelled out 

how we were going to use the money. 

The RFP for this contract was released in 

December of 1983. We received somewhere close to 400 firms 

that requested the full RFP, 69 proposals were received, 

and we held interviews with 11 finalists and made the 

final selection as shown in t e contract. 

We selected Impell Corporation and also selected 

every single subcontractor that ,-Jill work for them. Some of 
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them were in Impell's original proposal, and the idea was 

to give not only a prime and a team of subcontractors the 

potential to compete, but also independent subcontractors. 

If you have any questions, I'm here to answer 

them. We also have an Impell Corporation representative to 

answer questions. 

COHrlISSIONER GANDARA: Let me ask if there are 

any questions of staff by the Commission? Commissioner 

Cornmons? 

COMMISSIONER COf1J"WNS: Two questions. I note on 

your summary sheet that they have been acquired by Combustio 

Engineering? 

NR. OLSON: Inc. 

COivUUSSIONER CQl\ll-IONS: Is there any conflict of 

interest in terms of cogeneration or other projects that the 

company is involved in that could affect the work there? 

MR. OLSON: Not that I know of. We put in the 

contract that the contractor workina for us cannot compete 

at the local government level in bidding on a project that 

we select under this proposal, this program. 

Cm1r'iISSIONER COHHONS: Is the same provision ln 

the subcontractors -­

~R. OLSON: Yes, yes. 

CmL"1ISSIONER COMr10NS: All right. And the other 

lS, I noticed in the work statement that you had a section 

I 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

10 

21 

22 

23 

24 

25 

':U 

on fuels policy and work. Is that work going to be done 

by the prime, since I did not notice a subcontractor doing 

that work. 

~.1R. OLSON: I'm sorry. I'm not familiar with -­

wha t area are you talking about? 

cm'lIUSSlONER COr.~10NS: I'll have to find it in 

the contract and come back as with the Chairman. G, 

synthetic fuels on A.3. 

MR. OLSON: Oh, you're asking why we don't have a 

synthetic fuels subcontractor listed here? 

COMHISSIONER COMMONS: Well, I'm trying to find 

out who's going to be doing that work. 

i1R. OLSON: I think what we've in our proposal 

process, and reviewing the pro~osals from the contractors, 

one of the things that was missing from the three groups 

that proposed as subcontractors is that they did not 

discuss their ability to do end use -- synthetic fuels 

end use applications. They were more oriented toward 

production of methanol, or ethanol and we felt that that 

was a major downfall for each proposal, so we did not 

select a contractor. 

We also, in our surveys with the local governments, 

l~e found very few examples, or little interest from local 

governments, and getting involved in a synthetic fuels 

proj ect. It's not likely that we will have one proposed. 
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If we do see a need for that, we will do a very short 

streamline competitive bid to hire a contractor. 

COWESSIONER COM:.\~ONS: All right, because you 

show as the contents of the report a very large chapter on 

energy assessment, and are you saying you're downplaying 

this in terms of the contract, that whole chapter, or just 

the portion on synthetic fuels? 

MR. OLSON: That's an all inclusive list there. 

If the project -- in that task, we expect the project to 

be identified at that point, a ~ind project, or a 

cogeneration project, and so the subcontractor will only 

look at the appropriate areas addressing that technology. 

They will not be looking at wind resources, geothermal 

resources, small hydro. 

The earlier task, initial screenings, is an 

overall rough cut analysis of all types of options that 

could include synthetic fuels, and that will be done by the 

prime contractor, that work. 

COMrlISS lONER COHI-10NS: Is there any local 

matching funds, or what involvement is local government, 

what portion of the cost is local government picking up 

in this? 

MR. OLSON: In many cases, they will be 

contributing in-kind services from their staff. One of the 

major intents of this program is to -- if we go through one 



94 

, project with a local government, and they have four or five 

2 opportunities to train their staff in the financing 

3 techniques and putting together the RFP's, evaluating the 

4 bids, negotiating the contract so that they learn that and 

5 thev will not need our assistance on any future contracts. 

6 So there is a need for someone at the local 

7 government to provide information or assistance at their 

8 end. 

9 CO~~1ISSIONER COMMONS: Are you suggesting that 

10 where a local government has already entered into a 

11 contract or done a project analysis that we won't be 

12 providing assistance to those municipalities? 

U M:R. OLSON: Not necessarily. We are 

14 COIvl"J.USSIONER em-mONS: Then I don't understand 

15 your previous statement. 

16 MR. OLSON: There are instances where local 

17 governments have already contracted out work to do a 

18 feasibility analysis. We will accept. We will be looking 

19 at those types of proposals as part of our program. We 

20 also will be providing the frontend technical analysis 

21 to some local governments who have not done that and lead 

22 them through the sequence of the initial screening, the 

23 technical -­ evaluating the technical merits, and then 

24 setting up the financing arrangements. 

25 COHt'1ISSIONER cm1MONS: vIell , it I S alwavs been my 
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experience in dealing with government, they take things 

much more seriously when they put up some dollars, and the 

best screening device is money, and if someone has devoted 

money and second to that screenlng device has devoted time, 

we do have a local government representative on our 

Commission, I guess I'd be interested in her viewpoint from 

that perspective. 

One way of trying to get something for what we're 

doing is to have local government show interest, which is 

by making some type of investment. Otherwise, anyone would 

want to do a freebee, why not. 

HR. VANN: During the actual selection of projects 

for this technical support, that will be one of the criteria 

that's used to select those projects is what commitment 

has the local jurisdiction provided toward developing a 

project already. 

COMl'lISSIONER emmONS: ~'!ell, is it part of the 

contract that there would be some local match, or some 

local investment before we do this unless there was -­

fm. VANN: This contract was for the technical 

service itself. The projects that we select under this 

program, the local government projects, we will go through 

a project evaluation. They will actually submit a proposal 

to us to evaluate and one of the selection criteria will 

be what kind of local commitment has there been to the 
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project, or will there be in the future. 

COMHISSIONER CO~U'10NS: Well, one of my problems 

with some of our point systems where we say that's one of 

the criteria, you may come up pretty good on some criteria, 

but I'd just like on a cost-effectiveness analysis, we mav 

have a whole bunch of criteria, but still the basic one 

when we're working with the utility, is it good for the 

ratepayers of that utility. 

You start adding up these points, and you sometimes 

have all these factors that can go into an evaluation, and 

you never answer the basic one, and in order to get in the 

ball game, are you going to put up something. I'd like to 

know if staff feels that there is a reason that we should 

be providing this technical support, which I fully support, 

but I want to make sure we get dollars, and benefits, and 

do those projects that are most likely to, you know, actual 

go to construction, and where our assistance is needed and 

wanted. 

Are there instances where we may want to fund a 

project where there isn't a local match. I'm interested in 

staff's viewpoint here. 

HR. VANN: On some project areas, direct local 

match, in answer to your question, there may be. In some 

areas of the state, the local government staffs are 

insufficient to even do the preliminary analysis on the 
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opportunities available to them. One of the tasks In this 

contract is a service that our contractor can provide to do 

an assessment of what the opportunities actually are in 

that local jurisdiction. In that case, I would be surprised 

if the local government contributed much more than in-kind 

services from staff. 

Cmll'HSS lONE 5', CONHONS: Well, you know, dollars, 

if a municipality can't put up the dollars, or isn't 

interested enough to put up dollars to match these very 

small contracts, what reason should '..7e have hope that they 

would put up the dollars to do the project. If you're 

not willing to do your feasibility work, if someone else 

is picking up half the dollars, what belief or hope do you 

have that someone is going to put up a dollar until the 

project looks good. 

I mean, you're only going to do projects that are 

in the financial interest of the community. 

ME. VANN: There is no sure thing, Commissioner, 

you know, there is no way for us to guarantee that the 

project will go forward. 

COHMISSIONEE Cm'1,.1\lONS: Well, I'm not hunting for 

a sure thing, but I know if something certainly increases 

the batting average if someone puts some dollars up, a 

city council, or county commission will watch it a heck of 

a lot harder and be -- will select projects TImch more 
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carefully than if it's a free ride. 

EXECUTIVE DIRECTOR WARD: Commissioner, I might 

add that this is -­

Co}~nSSlONER GANDARA: I believe that -- excuse 

me, Commissioner Crowley wished to respond to one of your 

earlier questions. 

Cor-UlISS lONER CO~10NS: Oh, good. 

CO}tl1ISSIONER CROWLEY: You made a comment 

regarding local government, and I think it would be safe 

to say that in :y,ost situations a commitment of staff time 

is a financial commitr.lent on the part of local government, 

because of their limited resources, it represents a diversior. 

from other staff commitments, so that it can indeed be 

called a monetary commitment. 

In addition, I believe there was some value 

attached to staff, municipality or county staff being made 

aware of how to proceed in some of the projects. So, is 

that correct that it was an opportunity for them to learn 

how to -­

HR. OLSON: Yes. 

HR. VANN: Yes. 

COMMISSIONER CROWLEY: -- handle this sort of 

thing, and I think you Ivould find that they ;,yould feel a 

staff commitment was indeed financial co~~itment. 

EXECUTIVE DIRECTOR WARD: I think that's an 
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important point. To the extent that you're going to sell 

a local jurisdiction something, my experience in local 

government is they typically involve staff and in-kind 

services in a variety of community-related projects, because 

if someone is going to tell them how they're supposed to 

be doing something, they ought to be involved in the 

process so they can understand it. 

Secondly, I might add that the energy advisers 

that are involved with local government sUbstantially, 

statewide and throughout the league, are well aware of the 

potential distribution of significantly more amounts of 

Petroleum Violation Escrow Account money than we've seen 

this year, and to the exent that they avail themselves of 

that and are productive municipalities in utilizing these 

monies and making them effectively utilitized, then I would 

think that's some incentive to -- for future receipt of 

additional funds. 

COMHISSIONER C0J'1HONS: li'There are these criteria 

that you mentioned? Are they going to corne before the 

Commission in the selection of p:!:"ojects, not the application 

of the criteria to each project, but the criteria themselves, 

have they been developed, and do we expend any funds on the 

contractor prior to a project having passed those criteria? 

HR. OLeON: No, the criteria have not been 

developed yet, they have not - ­
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HR. VANN: And they will probably be taken before 

the Policy Co~~ittee was our intent, as well as the project 

selection. 

CO~ll1ISSIONER CO~~ONS: Hasn't it generally been 

our -- I think on all loans, haven't we always brought the 

criteria on geothermal or biomass, we've always brought 

them, I think, before the full Commission, if I'm not 

mistaken. 

MR. VANN: Loans is -- that is correct for loans, 

but not for technical support. Usually the technical 

support, in the early days was -- that selection was made 

by the division and in more recent times, we bring significart 

items up before the policy Committee for technical support. 

COMHISSIONER COMMONS: I'Jell, I don I t want to take 

too long on this, it's just my personal opinion that to the 

Policy Committee is I accept Commissioner Crowley's 

interpretation that matching funds should include staff 

time as well as capital, and I personally would not be 

verv supportive, except under unusual circumstances, of 

our doing projects where there wasn't a match which could 

include staff time, which could include in-kind services. 

But a free lunch, unless we say we don't have 

enough good projects, I don't see a reason to do that at 

this time. 

MR. \TAmJ: l'Je "7ould agree. 
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CO~illISSIONER GANDA~\: Are there any other 

Commissioner comments for staff, questions? 

MR. VANH: I would like just a couple of cleanup 

items on the contract. On page 3, item 1, there is a typo, 

this -- it's the last paragraph under item 1. It reads, 

if no notice is received. This refers to authorization 

for the contractor to proceed with work. If there is no 

notice received, meaning by the CEC contract manager, the 

prime contractor may proceed with the work and expend the 

additional cost. 

The typo is that should read, the prime contractor 

may not proceed with the work and expend additional costs, 

that's to make it clear that the contractor does not 

proceed until the CEC contract manager authorizes the work 

to proceed. 

COtillISSIONER SCH~~ICKART: Well, Leon, take a 

look at the next sentence, because the next sentence would 

tend to support the way it's written now and you may want 

to do some revision there. 

MR. VANN: Eliminate the second sentence. One 

other contract clause that has been suggested by the 

General Counsel's Office and has the support of staff deals 

with arbitration in case of a disagreement amongst the 

prime contractor and subcontractors over payment, and the 

other item deals with any changes to the work statement and 
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Carol lS here to address those items. 

MS. CHESBROUGH: The first change that we're 

proposing is to the modification clause which is in your 

package, page 5, item no. 17. The additions that could be 

useful on that clause read as follows: modifications to 

the exhibit shall be in writing and signed by the CEC 

contract manager and the prime contractor after approval 

by the applicable CEC committee. 

This clause was inserted because of the -- some of 

the uncertainty that's still left with regards to the work 

statement, and exactly how many projects are going to 

receive in each project area. If this clause is inserted 

at this time, and the parties agree to it, it would allow 

flexibility in order to modify the work statement at a 

future time to include changes. 

If there's no questions about that one, the other 

clause which unfortunately is not included in your package 

because I understand the additional contract terms are not 

routinely made a part of your package, appears in the disputE 

section of the additional contract terms. 

If I might explain, the additional contract terms 

are generally added to every contract that the Energy 

Commission does. These are boilerplate terms for the most 

part which are adjusted depending on which particular 

contractor it is, a private contractor or a state contractor. 

e
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In this particular instance, we're required by 

law to have a dispute section in the additional contract 

terms. We have a dispute section which provides for one 

avenue of resolutions of grievances or disputes. This 

avenue brings it through a Commission route. 

What I'm proposing is to add another section 

which would allow binding arbitration as one of the 

alternative mandatory procedures that a contractor and 

the Commission could select to resolve any grievances or 

disputes. I have that in writing here. If you'd like me 

to read it to you or just summarize it, I can. 

What it says is that if both parties agree to 

arbitration, it will be a binding arbitration. Each party 

gets a certain time limit to select an expert in the 

field as a panelist, then these two expert panelists select 

a third panelist. Within 30 days, they set a hearing time 

for an informal hearing, much like the hearings that are 

held at General Services right now regarding bid protests. 

After the hearing, the. decision is written within 

30 days, the parties share equally in the cost. It's 

optional. Those are the two proposals that I would suggest 

inserting for the protection of the Commission on the one 

hand with the arbitration, and also for flexibility on the 

other hand for the modification clause. 

CHAI~1AN IMBRECHT: Okay, thank you. Are there 
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questions from members of the Commission? 

CO~~IISSIONER SCHWEICKART: I guess I'd like to 

understand, Carol, why, since this has been boilerplate, 

is there something that we've run into where this would 

provide a better resolution, or what's the background here? 

MS. CHESBROUGH: The background is that this is a 

recent addition based on the legislation from January 1, 

1983. Also, on a practical level, the only avenue for a 

contractor to go to right now is if he or she lS dissatisfiec 

with the resolution of a particular grievance or dispute 

at the Co~mission level is to go to the Board of Control, 

or -- and then after that to court. 

That's a very unsatisfactory route, because what 

the Board of Control normally does in a contract situation 

is defer. So you wait and wait to get on a Board of Control 

calendar, they say it's too complicated, we're not going to 

handle it, so we'll deny it, then the contractor goes out 

and goes to court on it. 

It's really not a very good way of solving a 

problem. It's not very time expeditious, and the Board of 

Control doesn't offer suggestions or say this party should 

do one, two, three, and the other party should do this. It 

just sort of puts you at loggerheads and leaves you there. 

I see arbitration as being one way to get around 

that difficulty. Also, it's become increasingly more 
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popular with not only the courts, but most of the members of 

the bar because it's a lot less expensive than litigation, 

it would be nice to have another avenue to go instead of 

litigation. It would keep the contracts alive, and also 

hopefully keep the parties working together. 

CmnnSSIONEP. SCHWEICKART: \\1ell, I In a matter 

of this kind, I frankly defer to both your judgment and the 

judgment of other contracting agencies in the state in 

terms of what appears to be appropriate. It would seem as 

though one could make an argument that with this option it 

almost encourages people to go into this avenue which -- it 

would be difficult for me to judge on the whole whether that 

would add or reduce the time to get work done. 

NS. CHESBROUGH: I think it would reduce it. I 

think what would prevent it from being exercised very 

frequently is the fact that it is expensive, and both 

parties would share equally in the expense. Whereas, if 

you use the Commission route for dispute resolution, it 

doesn't cost anything, with the staff time and other 

overhead exnenses like that, but it's not where you have to 

hire people, hire a court reporter, and go through that 

level of formality. 

There's two ways, and it's up to the parties to 

agree on which way they would go. It is mandatory that we 

do include a procedure for dispute resolution within our 
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contracts, and both parties would have to agree to the 

method that they would select. Theoretically, I don't know 

how it would work in practice, the mOre serious of claims 

obviously might be appropriate for binding arbitration, 

whereas if it was less serious, it \'lOuld just be going up 

through the Commission, starting at the staff level, and it 

works it way up to the Executive Director, to the Commission 

for a decision. 

CHAIRHAN IHBRECHT: Okay, fine. Any further 

questions? Commissioner Commons? 

COI-llnSS:!:ONER CmmONS: I have not for Carol, but 

for the staff. ~hy do the fees range from zero to 15 

percent from subcontractor to subcontractor? 

MR. OLSON: That's-­

COMI1ISSIONER COHHONS: And some of them seem to 

be 10 percent, and I see a university at zero, I might 

understand that, but I see one as low as four percent and 

some others at 15 percent. 

MR. OLSON: You'll also notice that the overhead 

and general administrative charges also vary, and I think 

the short answer to that is they put different things in 

their G&A and overhead and most of these groups, if you 

added them up, they tend to be pretty much the same at the 

bottom line. 

CONHISSIONER Cm'IT'ftONS: In relationship to your 
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last statement, I think it would be helpful if your 

portrayed the information in the same way for each 

contractor. In some instances you've shown the labor 

charges, in other instances you've shown the charges 

including the general and administrative, so it's very 

difficult to really, unless I had my calculator present to 

try to do it. 

Which way you present I don't mnybe have a 

feeling on, but I think it should be done the same way so 

at least we can see it. 

HR. OLSON: Yeah, I think that's probably one 

thing we should put into our contracts policy is that there' 

a standard way of reporting fees, and G&A and overhead. 

CHAIRMAN H1BRECHT: Okay, further questions? Do 

I hear a motion? I'll move adoption of the contract, is 

there a second? 

COl~1ISSIONER SCHvlliICKART: Second. 

CHAIRMAN IMBRECHT: Seconded by Commissioner 

Schweickart. Is there any member of the public that wishes 

to be heard on this matter? Further questions? Is there 

objection to a unanimous roll call? Hearing none, ayes 5, 

noes none, the motion is adopted. 

At the request of the Executive Director, we'll 

now move to Item No. 7 and come back to 6 a little bit 

later, and that's a contract for $280,000 for the Berkeley 
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I Group, Incorporated to provide technical assistance to 

2 public and private developers in support of the Commission's 

3 geothermal, wind and photovol taic programs. !1r. v-lard? 

4 EXECUTIVE DI~CTOR HARD: Yes, Hr. Chairman. This 

5 contract, although it's been part of the Commission's work 

6 plan since the beginning of the 83/84 fiscal year, at the 

7 time the original RFP's were evaluated and a selection was 

8 made, there was a protest. 

9 As a result of that protest, the Department of 

10 General Services requested that, or required that we go 

II back and reissue an RFP. That RFP was reissued. A totally 

12 different evaluation committee was put together, and the 

13 same contractor was ultimately selected. It was extremely 

14 close on the rankings. It was subsequently appealed again 

15 to the Department of General Services, and that appeal was 

16 denied, so you now have the contract before you for the 

17 first time, since the issue has been resolved. 

18 If you have any questions, we have Michael Smith 

19 from the Development Division to answer any process 

20 questions about the rankings and scorings. 

21 CHAIfu~AN IMBRECHT: Commissioner Commons? 

22 COMI1ISSIONER COMMONS: My understanding on this 

23 that the review panel, Mr. Ward, included members outside 

24 of the Commission as vlell as inside? 

25 EXECUTIVE DIRECTOR 1dARD: That's correct, I think 
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Mike Smith can comment on that. 

COWlISSIONER CONMONS: And that the people not 

within the Commission, their evaluation is the same as the 

overall evaluation or recommendation to the Commission? 

MR. S~nTH: That's correct. 

CHAIRHAN H1BRECHT: Okay. Any further questions? 

Any member of the pUblic wish to comment on this matter? 

All right, moved by Commissioner SChweickart, seconded by 

Commissioner Commons, is there objection to a unanimous 

roll call? Hearing none, ayes 5, noes none, the motion lS 

carried. 

Item No.8 lS a contract for $12,075 with United 

States Testing for fire safety tests of insulation materials 

used in California to determine the flame spread and smoke 

development ratings et cetera. 

COl~ISSIONER SCHWEICKART: Mr. Chairman, let me 

suggest we take 8 and 9 together at least in terms of the 

presentation. We may need a separate vote. 

CHAIR~W~N IMBRECHT: All right, fine. Item 9, a 

similar contract for $12,075 with Underwriters Laboratories, 

again to conduct fire safety tests for flame tests and 

smoke development ratings. I think most of the members of 

the Commission are relatively familiar with this issue. Is 

there any member that wishes a full presentation on this, or 

can '\tJe proceed? 
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COMMISSIONER SCHHEICKART: I'll move them. 

2 CP..AIRHP~ IHBRECHT: Moved by Commissioner 

3 Schweickart, seconded by Commissioner Gandara. Is there 

4 any member of the public that wishes to be heard on Items 

5 8 and 9. 'i\Te I 11 take them, I think we can handle them both 

6 with one motion. The motion is to adopt both contracts. 

7 Is there objection to a unanimous roll call? Hearing none, 

8 ayes 5, noes none, the motion is carried. 

9 Item 10 is a time extension amendment to a 

10 contract with the Regents of the University of California 

11 to augment the budget by $57,987 to extend the provision 

12 of services by the Institute of Transportation Studies for 

13 training and technical assistance to local grant agencies 

14 under the third cycle of the Fuel Efficient Traffic Signal 

15 Management Program. 

16 Mr. Ward? 

17 EXECUTIVE DIRECTOR WARD: Yes, Mr. Chairman, 

18 Items 10 and 11 relate to the transportation element that 

19 was transferred to the Department of Transportation. Pat 

20 Conroy is here from the department to explain -­ I believe 

21 the second, Item No. 11 $500,000 is the additional PVEA 

12 that I think the Commission is already familiar with that 

23 went to the Department of Transportation. Mr. Conroy has 

24 some handouts also that he's making available. 

25 MR. CONROY: Commissioners, last March, $491,000 
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in federal Petroleum Violation Escrow Account funds 

previously allocated for other energy programs were 

redirected to this program. In addition, $94,000 became 

available from unexpended funds in the program I s original 

support contracts, and the withdrawal of some five second 

cycle grant cities from the program. 

A total of $585,000, therefore, carne available 

during the current fiscal year, or at the end of the current 

fiscal year to conduct a special third grant cycle. 

As you know, the Fuel Efficient Traffic Signal 

~1anagement Program consists of three basic elements: 

grants to local governments through a competitive applicatior 

process to finance signal timing optimization efforts; 

training of their traffic engineering personnel in the 

principles of fuel effic~ent signal ~anagement, and the 

use of available computer tools for this purpose; and 

finally, technical assistance for grant project staff 

throughout the development and implementation of optimized 

timing plans. 

Staff requests Commission approval of the two 

agenda items necessary to provide these three elements for 

the third cycle. Agenda Item No. 10 is a $57,987 contract 

amendment and time extension which will allow the University 

of California to continue to provide the services of the 

Institute of Transportation Studies. 
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The Institute has delivered training and technical 

assistance in the first two grant cycles, and would continue 

to do so in the third cycle. Both training and technical 

assistance will follow the basic approaches which have 

worked well in previous cycles, but at the generally lower 

level which our experience has indicated is necessary. 

In addition to the training and technical support, 

this contract amendment will provide funds for ITS to prepare 

an evaluation report of the results of the third cycle, and 

a program summary report which will include an analysis of 

current program structure and recommendations for future 

direction. This should prove extremely valuable to Cal trans 

as it takes over full responsibility for the program. 

Walt Hagen is here from the Division of 

Transportation Operations at Caltrans and he wishes to 

address Agenda Item No. 10. Would the Commission want to 

hear from him now, or after we cover the grant recommendations? 

CHAIRMAN IMBRECHT: I think we'll take 10 right 

now, that would be fine, again, I think we're fairly 

familiar with these programs. 

l-ill. HAGEN: Okay. I'm Chief of the Office of 

System Operations in Cal trans, and On the -- and in behalf 

of Caltrans, I would like to urge that you do approve the 

contract to the University of California to provide the 

evaluation of the FETSM program. 
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As you know, the FETSM, the Fuel Efficient 

rrraffic Signal Hanagement Program, does provide some 

staggering benefits for the amount of investment that we 

put into that, and in fact, in the $4.3 reillion expenditure 

that we will have by the completion of the third cycle, we 

anticipate to save 40 million gallons of fuel over a three 

year period. This figures out to an 11 to 1 benefit to cost 

ratio based on fuel savings alone. 

In addition to that, we anticipate a savings of 

$150 million in vehicle time and wear and tear on the 

vehicles. 

Specifically, the University of California 

contract will provide for specialized training to local 

agencies, also, technical consultation to the local agencies 

by university staff and use of the computer, and assistance 

in use of the university computer programs on that. 

Finally, and very important to us, is an evaluatior 

of the third cycle program, and also a summary report of the 

entire three cycles. We see this as providing an important 

bridge between this phase of this program as it winds down, 

and also, what we anticipate will hopefully be future 

funding for a continuing program, and we are aggressively 

pursuing that funding. 

I'd be happy to answer any questions on that. 

COHNISSICNER GANDARA: Commissioner Commons? 
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COW1ISSIONER COW10NS: Yeah, there's one other 

benefit that I think is very important on some of our 

really clogged arterial roads where congestion has been 

most serious. The traffic flow, like Cal trans has so 

successfully demonstrated on the freeways actually increases 

capacity and may reduce some of our highway construction 

funds because the capacity of the road network is increased 

due to the traffic signalization, and I would think that 

could be identified as another benefit. 

This program has been very successful, and you 

can clearly see when you drive through our areas where we 

have traffic signalization and where we don't. 

HR. HAGEN: I think that's a very good point, and 

in fact, as we -- in some of our more congested areas, like 

in Los Angeles, as we're getting more and more into the 

ramp metering program, we will be shifting some additional 

traffic on to the arterials, and that's an important element. 

CO!~1ISSIONER GANDARA: Are there any other 

questions? Does anybody else wish to speak to this item? 

COMHISSIONER COHHONS: I have one other question. 

COMHISSIONER GANDARA: Commissioner Commons? 

COMMISSIONER COHHONS: Could you, for the benefit 

of the Commission, give a little more information as to 

where you see the financial future of this program going, 

and where Caltrans is looking at the level of funding that 
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will occur, and what the status of the budget is here? 

As you enumerated the -- I think the cost/benefit was 11 to 1 

you said, just on fuel savings, excluding all the other 

very significant benefits. 

MR. HAGEN: That's correct. 

Cor·lHISSIONER CONNONS: Is there money in the 

Cal trans budget for 84/85, what is the status here? 

MR. HAGEN: Well, basically, as far as the future 

funding, we don't have anything in the budget. What we're 

anticipating is to try to secure approval for use of the 

future PVEA funding that would be available for local 

agencies. 

COMMlSS lONER COH..JI·1ONS: Did Cal trans 

request as part of their budget this year for 

Was this included in the budget of Caltrans? 

HR. HAGmJ: l,'Je have budgeted in the 

I don't believe we have anything in 84/5. 

MR. CONROY: In 84/5, the staff to 

present effort, the first three cycles, that 

submit a 

this program? 

83/4, and 

run the 

support will 

be there. We're not looking to future grant funding until 

85/86, and right now the most likely funding source would 

be PVEA. So we don't anticipate an 84/85 cycle. This one 

year period, this particular -- this third cycle will carry 

us through in projects through 84/85 fiscal year, and also 

give us some time to look at program design, and look at 
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options for expanding the program. So 85/86 is really our 

target year now for the next funding cycle. 

COMMISSIONER CO~~ONS: But thatfs out of PVEA 

money rather than out of normal sources. I'm not sure if 

there is any program that ldonld run a cost/benefit ratio 

as much as 11 to 1 when I look at some of the transportation 

proposals that we're funding. I've been a long-term both 

highway and transit supporter, and I'm wondering why it's 

not included in the Caltrans budget if we have such an 

enormously positive cost/benefit ratio. How did this 

get exc luded or -­

HR. HAGEN: \'lell, I "'ouldn' t say it's entirely 

excluded. It's not identified in the budget, but we're 

talking about -- I think there's two different things. One 

is, if we talk about the state highway system, and we do 

have a lot of state arterials that run through urban areas, 

we do have a program to const.antly monitor and time the 

signals that we have in operation. 

In the program that we're talking about here, 

though, is we're talking strictly about local agencies at 

this point in time, and it's really not an identified item 

where we're making funding available to local agencies out 

of the Caltrans budget. 

COMllISS lONER COMMONS: I I d like to make a 

recommendation to the Chairman. \''J"ha t I'd like to do is ask 
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that the Intergovernmental Affairs Committee take a look 

at this program, where it is within state government, 

because it seems to be one of the major fuel saving programs 

that has been as cost-effective as any this Commission has 

undertaken, and ask the Intergovernmental Affairs Committee 

to look at the security of funding sources, not just relying 

exclusively on PVEA money, which as we all know mayor may 

not come in and is a rather sporadic source, and ask the 

Committee to take a look at this. 

CHAIill'ffiN IMBRECHT: That's fine. I'd be happy 

to do so. I would just mention that as you're well aware, 

the PVEA funding, you know, is funding that was authorized 

for the Energy Commission, and we in turn in this cooperativE 

arrangement with Caltrans have them conduct the actual 

hardware implementation of the program. 

As I think I mentioned to you last evening, and 

I believe I've mentioned to the other Commissioners, that we 

I think have the prospect in the next fiscal year for 

substantially greater funding latitude with respect to our 

surcharge, and I would suggest that during the transition 

period between the time that we anticipate the new PVEA 

funds coming in, which I'm sure this program is a likely 

candidate for funding for, that this may be an appropriate 

utilization of some of that additional money that would be 

freed up in terms of our surcharge by virtue of moving 
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other state agencies off of a surcharge, off of a surcharge 

funding account. So that's one option, it seems to me, of 

dealing with this. 

COMMISSIONER COMMONS: Well, what I was thinking 

of is -- and of course, we're not the Transportation 

Commission, but maintenance and making work a.re existing 

in that work, always should be given priority, and if we 

can get our existing system functioning so we may not have 

to go to the enormous capital expenses, and as anyone In 

transportation knows, when we have to tear down homes and 

go through eminant domain, the great expense, and this 

particular program may actually be an enormous cost saving 

program for Caltrans. 

The reliance exclusively on PVEA funding rather 

than looking at transportation related money, where we 

have a gas tax, I think there's lots of sources that should 

be done. lid like to just ask your Committee to take a 

look at that. 

CHAIRMAN IMBRECHT: I'll take a look at that. 

Having been very heavily involved in the gas tax issues 

that Mr. Ward in his previous life was heavily involved in 

those efforts as well, I can tell you that the demands upon 

those funds are enormous, even with the increase that was 

provided by the Legislature a couple of years ago, but I'll 

be happy to do so. I appreciate your point. 
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CO~WISSIONER CO~ONS: An 11 to 1 benefit/cost 

ratio is a -- I'd love to find a government program that 

really does that. 

CHAI~ffiN IMBRECHT: That's one I think we ought 

to talk about a little bit too, publicly for that reason. 

Okay, fine. I think the item is pretty clear to us. Is 

there any further Comn1ission questions? Is there any 

concern about the grant proposals as well? Do I hear a 

motion on the two items cumulatively? 

CO~WISSIONER COMMONS: So moved. 

CHAIRMAN IMBRECHT: Moved by Commissioner 

Commons, seconded by Commissioner Crowley, you'd like to 

have your name on the record, that we adopt Items 10 and 11 

as proposed. Is there ~- does any member of the public 

wish to be heard on these items? Is there objection to a 

unanimous roll call? Hearing none, ayes 5, noes none. 

Items 10 and 11 are adopted. Thank you very much. 

Let1s see, Item 12 is a contract with Teale Data 

for $50,000 to provide sufficient funds for the remainder 

of the fiscal year to meet the data processing needs. 

MR. BOSLEY: We're requesting an increase of the 

existing Teale contract from $300,000 to $350,000. To give 

you a little bit of background, the original work plan 

allocation was $555,000 for this year. At that time, at 

the beginning of the year, we decided to leave the option 
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open to using the money for that purpose, or other purposes 

we may need it for, so we only encumbered initially 

$300,000 of that amount. It now appears as though we need 

$350,000 for the full year, and that's the amount we're 

requesting here. 

CRAlm~N IMBRECHT: Okay, fine. That's pretty 

clear cut. Is there a question? Commissioner Commons? 

CO~~ISSIONER COMMONS: In discussions with staff, 

the issue has been raised, if there are ways that we could 

use minicomputers both to increase the efficiency of the 

staff and illso to saif mainload computer time. I don't 

want to get into that issue today, but I'd like when we go 

through our work plan budget allocations, to have some 

report back if there are ways that we can be more cost­

effective here. 

MR. BOSLEY: I believe that some staff within the 

ASG business services side are addressing that issue to 

some extent. 

COMMISSIONER COMMONS: Yeah. I'm thinking 

particularly of the Conservation Division where we have 

had real staff problems in terms of sufficient staff, and 

this might be a way of increasing the effectiveness of that 

staff, increasing productivity. 

CHAIRMAN IMBRECHT: Okay, fine. Any member of the 

public wish to be heard on this item? Do I hear a motion? 
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Moved by myself, seconded by Commissioner Schweickart. Is 

there objection to a unanimous roll call? Hearing none 

ayes 5, noes none, the item is adopted. 

We're doing quite well. Item 13, time extension 

amendment to the contract with crc Research, Inc. to 

extend the contract by two months and augment the budget 

by $4,466 to address newly identified issues. Mr. McCormack 

MR. McCON~CK: Mr. Chairman and Commissioners, 

we're asking here for an extension, time extension as well 

as an augmentation of the existing contract that we have 

with our expert atmospheric chemist Katherine Wilson, to 

look at some additional issues which were brought up at a 

meeting that we had earlier this year with Ford Motor 

Company here at the Commission. 

These are three specific issues that are pretty 

technical in nature, but we didn't have them in the original 

scope, they weren't included in the original scope, and 

we're now ask~ng to increase the manhour effort to cover 

those items. 

It's rather minor, it lnvolves about 84 hours 

additional senior scientist time. It increases the 

contract up to about $9,800 from its original $5,340. 

CHAIN~N IMBRECHT: I think that's pretty clear 

cut. Are there any questions on this basically environ­

mental analysis for the methanol programs? I'll -- excuse 
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me, Commissioner Schweickart? 

COMMiSSIONER SCHWEICKART: Yeah. What have we 

gotten from this contract to date? Do we have output on 

the existing contract, Mike, that we have confidence in 

in terms of the product, or -­

MR. McCORMACK: Yes, we do. One of the first 

tasks that she was going to do, which is complete at this 

time, was to review an industry sponsored study on air 

quality in the South Coast Air Basin using the systems 

application air shed model. She did review that work 

already, sent her co~nents off to the sponsors of that work, 

sent us a copy as well. 

She did as far as we're concerned, she did 

a very good analysis of that, and will be doing another 

analysis of the final report that lS generated by SAl and 

Santa Clara University who undertook that report -- undertoo~ 

that study. 

All of that will be going into -- if you note down 

here at the bottom of the page, all of this work that she's 

doing for us, including these interim deliverables, will 

eventually go into updating this report that's called a 

current state of knowledge of air quality impact for 

methanol fueled vehicles. 

CO~~ISS ONER SCHWEICKART: What is our intent in 

terms of publication of that report? Is that part of the 



123 

1 contract, or is that going to end up being a report to us, 

2 is publication a major presentation -­ part of the contract? 

3 MR. McCORJ.\1ACK: It is going to be a report 

4 submitted to us, and we had planned on publishing that 

5 report and making it available to anyone who would want it. 

6 CHAIRMAN IMBRECHT: I suspect this is ultimately 

7 an item that would be a potential for additional delivery 

8 to academic symposiums and that type of thing dealing with 

9 these issues. 

10 MR. McCORMACK: Yes. 

11 CHAIRJ.\1AN IMBRECHT: Okay. 

12 CO~1ISSIONER SCHWEICKART: I guess what I'd like 

13 to do is encourage some thinking about -­ and I would 

4 frankly prefer to see it as part of the obligations under 

15 the contract, to prepare the work in a form suitable for 

16 publication in a magazine such as "Science" or "Scientific 

17 American" or other professional, or semi-professional 

18 journals of that kind where it gets some wide distribution. 

19 One of the objections I have to the work we've 

10 done in this program is that we tend to be very proud of 

21 it. It doesn't tend to get out all that much into the 

22 area of public knowledge. Katherine Wilson certainly has 

23 the credentials, I think, for performing that kind of work, 

24 and I think it may be more a matter of attention to the 

25 form in which it's developed than anything else. But I'd 
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like to suggest that that be considered as part of it. 

MR. McCORPillCK: Certainly. And just for your 

own information, Katherine Wilson and I did author a paper 

which was presented at the Sixth International Symposium, 

precisely on this review of the JPL Cal Tech work, so that's 

a start at exactly that thing. 

CHAIRMAN IMBRECHT: Well, I'd say it was a very 

good presentation as well. 

CO~~ISSIONER SCHWEICKART: This is the Sixth 

International Symposium on -­

MR. McCORMACK: Alcohol fuels technology. That 

was held last week up in Ottawa. 

COMMISSIONER SCHWEICKART: Now that we've got 

the clatter taken care of, let's head for the congregation. 

MR. McCORMACK: I agree. 

CHAlfu~N IMBRECHT: I think I agree with 

Commissioner Schweickart's suggestion, it's a very good 

idea. Okay. With that suggestion, I'll take that as a 

motion, moved by Commissioner Schweickart, I'll second it, 

seconded by myself, is there -- does anyone wish to be 

heard on this matter? Is there objection to unanimous 

roll call? 

CO~~~ISSIONER GANDARA: I'll object, you can record 

me as a no. 

CHAIRMAN IMBRECHT: Okay. Ayes 4, noes 
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Commissioner Gandara voting no, the motion is carried. 

Item 14, no cost time extension to the contract 

with AREA, Incorporated, to enable the Commission to 

complete the analysis necessary to develop improved standardE 

for retail stores, including grocery and restaurants. 

Mr. Ward? 

EXECUTIVE DIRECTOR WARD: Yes, Mr. Chairman, 

Bill Pennington and Bruce Maeda are available on both 

Items 14 and 15. They're both no cost time extensions. 

don't believe there is any controversy, and they have both 

been through Policy Committees. 

MR. PENNINGTON: Bruce is going to just summarize 

Item 14. 

MR. MAEDA: Basically, the contract is an 

extension of the existing contract with AREA, Incorporated 

to provide technical analysis for the -- in support of the 

nonresidential building standards development project. In 

part because of delays with the office standards, and 

delays due to staff reductions, the contractor was not 

able to complete all of the original analysis originally 

outlined for the past fiscal year. 

In addition, because of commitments to the 

industry to complete work on retail and restaurant 

occupancies for the residential standards, we are proposing 

extending the contract to cover that, and we've made some 

I 
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slight changes in the economic analysis proposed to be done 

to reflect past experience with the economic analysis and 

to simplify the procedure for evaluating cost-effectiveness 

of the nonresidential standards. 

CHAIRMAN IMBRECHT: Co~~issioner Con®ons? 

CO~~ISSIONER COMMONS: How long was this contract 

initiall.y? 

MR. PENNINGTON: This was a one year contract. 

COMMISSIONER CO~~ONS: I could understand a three 

month extension of 25 percent. It's difficult to understand 

a nine month extension. The items that were mentioned here 

that caused delays, it's like we've done in one year three 

months of work. 

MR. PENL n GTON: Perhaps Commissioner Schweickart 

could speak to that. I think we've accompl.ished qUite a 

bit. This -- we've basically covered about half of the 

planned work under this contract, that was in a time when 

our staffing was reduced from 13 to 3. We have approxi­

mately half of the funds left unexpended on this. 

CO~~ISSIONER SCHEICKART: Frankly, I'm not sure 

what I can contribut.e. The program has dramatically change( 

since the time this contract was written, slowing down the 

process dramatically, and shifting the work from one area 

of nonresidential building to others which have now assumed 

a priority position. 
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co~rnISSIONER COMMONS: Could you be specific from 

one to the -­

COMMISSIONER SCHWEICKART: Well, Bill could lay 

out the nature of the original contract. We now are 

focusing the work on retail and restaurant to coincide 

with our own priorities and our agreement with industry to 

complete those two types as the highest priority after 

office buildings. 

In addition, we have shifted from some of the 

economic -- the detailed economic analysis that was done 

earlier on office buildings, and picking up from the 

knowledge that we gained there, so that we can essentially 

shift more toward the technical analysis which we need 

additional support ln, and less on the economic where we 

have learned a great deal, and can essentially draw 

conclusions from earlier work. 

That's a fairly rough statement, but I think it 

reflects the reality. 

COHMISSIONER COMMONS: Well, do you see a need to 

have this -- is this work going to take nine additional 

months? 

COMMISSIONER SCHWEICKART: Well, the way things 

are going, it could take 18 additional months. I hope it 

only takes nine additional months. 

CO~~lISSIONER COMMONS: Is there a reason -- we 
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have three building types that we're doing here? 

COMMISSIONER SCHWEICKART: Two. 

COMMISSIONER COMMONS: Two? We used to have 

three. I thought when we originally did this we had three. 

MR. PENNINGTON: Well, basically, we are 

addressing grocery stores as a subcategory of retail, and 

have been working with the Retailers Association who believe 

that that is a subcategory of retail with somewhat different 

operating assumptions, but not dramatically different from 

other retail stores. So if you look at it from that 

standpoint, it's three. 

COMMISSIONER COMMONS: Are we going down the same 

pace on all three building types, or should we finish one 

building type and go to the next one? 

MR. PENNINGTON: Well, there is a sequencing. 

We're well along on the retail category. We will be 

picking up the grocery category as we proceed with that, 

and addressing restaurants, probably beginning about mid­

fiscal year, and that's based on a planning for the 

expenditure of the baseline manpower in this program that 

was assumed in the budget proposal. 

COMMISSIONER CO~10NS: Well, when do you expect 

to come before the Commission on each of these three types? 

MR. PENNINGTON: Well, this contract lS to assist 

with the analysis for these building categories. We intend 
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to finish the analysis for retail with grocery as a subset 

by approximately mid-year, and we'll be corning before the 

Commission on a -­

CO~~ISSIONER COMMONS: By mid-year, does that 

mean July? 

MR. PENNINGTON: Mid-fiscal year. Around the end 

of the calendar year, and the proposed standards, based on 

that analysis, would corne fonward sometime between January 

and the end of the fiscal year. 

In terms of restaurants, we will be finishing the 

analysis around the end of this corning fiscal year, and 

proposed standards based on that analysis probably will 

corne before the Commission, three, four, five months a£ter 

that. 

CO~~ISSIONER CO~~ONS: What is causlng the 

substantial delay? Is it the contract who is causing the 

delay, or it seems very, very much behind schedule from 

what we had heard a year ago. 

MR. PENNINGTON: Well, this is on schedule based 

on work plan adjustments that have been approved. At mid­

year of this year, at the end of the third quarter, the 

delays are due to really having very limited staff resources 

to conduct this work. 

CO~IISSIONER COMMONS: I don't see you know, 

one of the things that we've been looking at is using 
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consultants more significantly, and this was one of those 

experiments, and I could understand that your staff doesn't 

have the resources, but I can't see why the consultant 

should be so far behind because you have the funds, and 

don't see why the consultant isn't able to proceed. 

I'm still confused. I don't feel I have an 

understanding of what's happening here. 

MR. MAEDA: 1;"1e11, in part, their timing is 

somewhat dependent on our timing as well. They have done 

their work on a timely basis, when it was delivered to them, 

however, we have to establish meetings to interact with 

industry, and we have to also review their analysis which 

takes more time, obviously. But they have proceeded 

quite satisfactorily in terms of the timing of their work 

to date. 

CO~WISSIONER SCHWEICKART: Commissioner Commons, 

to a certain extent, this is a tasking contract where the 

workload on the contractor is based upon the progress of 

the development of the standards here at the Commission. 

So as things have slowed down here, the contractor has 

had fewer assignments, or assignments at a lower rate than 

was originally anticipated. It's not that the contractor 

has in any way held up the work. 

CO~~ISSIONER COMMONS: Well, maybe this lS another 

one of those items for our work plan. If we have a quarter 
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on insulation, and we've gone from 13 to 3 here, when we 

do these things, if they take three years instead of one 

year, it just ends up -- any time your elapsed time starts 

going for a long period of time, it ends up costing more 

resources, not productive. 

A lot of the things that you arrive at early on 

get changed before the time you finish the process, and 

it sounds to me like you're understaffed in this area 

substantially, and we have a serious problem that the 

Budget Committee should look at, or we should do something 

about, because I can't believe a 9 month delay on a 12 

month contract. 

MR. PENNINGTON: Well, there has been quite a bit 

of effort to have adequate resources restored to this 

program through budget change proposals, and March change 

proposals that were approved by this Commission that were 

not approved by the Department of Finance. 

In addition to that, there is currently 

legislative agreement on augmentation to this program that 

is pending that has the support of the building industry 

who are intending to advocate to the Governor to increase 

these resources. 

Meanwhile, we have a commitment that we made when 

the office standards were adopted, to pursue counterpart 

standards with similar benefits as the office standards for 
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other building categories that are commonly combined with 

office buildings in mixed use spaces. You know, this 

contract will help us proceed on that commitment. 

COI4MISSIONER CO~~ONS: Let me ask you this, what 

if we were to put all our emphasis on the retail stores 

now, and I remember this discussion a year ago where I was 

a minority of one saying we couldn't do all three, and that 

we should try to complete something. 

EXECUTIVE DIRECTOR WARD: Commissioner, I've got 

a bit of a concern that I'll just indicate based on my 

representation of the issue to the Legislature, it was 

done on the basis that we were going to have one set of 

standards for office buildings, and a different set for 

other bUilding types, and the motivation for the 

Legislature to give us the resources to develop the 

standards for the other building types was the consistency, 

and really, under the auspices of regulatory reform. 

So if we were to do something On an incremental 

basis as opposed to all three, I think that would be in 

conflict with what I represented to the Legislature, and 

what I felt was the direction of the Commission. 

COMMISSIONER CO~ll10NS: Well, is staff working 

how much of staff time is on retail versus restaurants? 

MR. PENNINGTON: Right now we are addressing 

the retail occupancy category and we're not working on 
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restaurants at this moment. We intend to address 

restaurants once we have made progress on retail to the 

point where we have a proposal in draft form, and -­

CO~~ISSIONER COMMONS: Well, we're running into 

this same problem on appliances, and what we did is, with 

the Commission agreement, we bifurcated the process. When 

we have limited staff, we try to do one thing, and when we 

finish that, we try to do the next. 

MR. PENNINGTON: That is the process that we're 

pursuing. 

CO~~ISSIONER COMMONS: Are you going to finish 

retail before you do restaurant, staff? 

MR. PENNINGTON: We will -- hopefully, as we near 

the end of retail, we will be In a process ot writing up 

the conclusions on retail in the form of regulations, and 

that will take less than all three of the staff that we 

have. At that point, we will divert whatever resources we 

can divert to initiate the restaurant work. 

Similarly, I'm going to be doing work early on 

in the fiscal year, encouraging the restaurant association 

to come in and participate actively with us, and I expect 

that the Policy Committee also will be working along those 

lines. So there is a sequencing and a phasing process that 

is going on here. 

COMMISSIONER COMMONS: Well, I'm going to make a 
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motion to	 amend even though it probably won't be accepted. 

CHAlill1AN IMBRECHT: All right, motion is in order. 

COMMISSIONER COf1MONS: Well, I guess someone has 

to make the main motion, I'll just try an amendment to it. 

I'll make the motion that we extend the contract for six 

months. 

CHAIlli~N IMBRECHT: Is there a second? 

CO~~ISSIONER GANDARA: I'll second It. 

CHAIlli~N IMBRECHT: Seconded by Commissioner 

Gandara.	 Discussion? Anyone wish to be heard on the item? 

COMMISSIONER GANDARA: Yeah, let me ask a question 

One of the things that I don't quite understand is that as 

I read the backup material, it seems to indicate that a 

lot of this work is being downscoped, and you're going to 

be relying on industry input, or industry advice, I suppose, 

industry analysis, is that -- you're going through that as 

well? 

MR. PENNINGTON: Yes. We have done a considerable 

amount of work, both on this contract, and a previous 

contract working on similar work that did a very comprehen­

sive analysis of measures, their cost-effectiveness, their 

ranking and so forth for office buildings, and we think 

that that body of work is going to be very much transferrabl 

to these other building categories, and our expectation is 

that we will emphasize in the remainder of the work on these 
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categories, developing compliance alternatives within the 

standards and checking to make sure that the cost­

effectiveness findings we made earlier for office bnildings 

hold for these new buildings. 

COMMISSIONER GANDARA: I guess my question is 

a lot more simpler. What I read on page 2, it says, a 

major refinement to the project that is reflected in this 

proposed contract extension is to rely more heavily on 

the advice of the industry, and to reduce the degree to 

which the contract analyzes the cost-effectiveness of 

individual measures. 

Okay. Now, when I read that, I guess the 

question that arises in my mind is, is the advice of the 

industry include analysis that contains the cost-effectivene 

of individual measures, or are you saying that you are 

no longer going to be looking at cost-effectiveness of 

individual measures, and you don't care about analyzing 

it because the advice of the industry will substitute for 

that, or 

MR. PENNINGTON: It's our intention not to repeat 

the whole comprehensive analysis that's been done for office 

buildings in terms of cost-effectiveness, and instead be 1D 

a situation where we're checking whether or not similar 

findings are relevant to retail and to restaurants. 

CONl'lISSIONER GANDARA: How will you know if you 

s 
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don't do the analysis? 

MR. PENNINGTON: WeI", we will be doing analysis. 

Basically, we looked at early on, approximately 100 

conservation measures. 

COJ:v1JYlISSIONER GANDARA: '1'0 be extrapolated from 

previous analyses? 

MR. PENNINGTON: Yes. 

MR. MAEDA: Let me address that a little bit. 

CO~~ISSIONER GANDARA: What was in that plan to 

begin with, I don't understand that. 

MR. PENNINGTON: I believe it was planned. We're 

getting into the ability to actually use that experience 

and apply it to these categories, and we have more 

specific information about how that can be done than we 

had a year ago, but in general, that was our intent to 

have the office analysis serve as a model for the rest, 

and to extrapolate from that to the extent that we could. 

COMMISSIONER GANDARA: Okay. 

MR. MAEDA: In addition, in many cases, decisions 

with regards to whether or not measures were considered 

were done on the basis of other constraints developed as 

goals during the process of the Committee, including the 

practicality of installation, aesthetic values in a sense, 

or environmental quality values, for example 30 percent 

glazing in office buildings was not done on the basis of 
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cost-effectiveness, but it was established as the necessary 

2 minimum for preserving the quality of office buildings. 

3 So the idea here is to look at the cost­

4 effectiveness of a much more limited range of el1.ergy 

5 conservation measures, and perhaps select new measures 

6 that might be appropriate to new occupancy types, rather 

7 than to evaluate the whole universe of energy conservation 

8 measures for every occupancy type. 

9 CO~~ISSIONER GANDARA: Well, in that regard, on 

10 page 3 it says, funds previously allocated to benefit/cost 

11 analysis no longer necessary. Staff now plans to rely on 

12 industry advice, establish proposed standards measures, and 

13 later on, six months of analysis work is expected to be 

14 done as a result of industry concensus. There will be 

15 less need to attend meetings to present analysis results. 

16 I guess I get the whole feeling that what you're 

17 doing is you're asking the industry what standards to you 

18 want and we'll write those in. So the question that I 

19 then have is why do we need a contract at all. 

20 MR. PENNINGTON: Well, we do intend to work with 

21 a smaller group of industry people who have been working 

22 with us on this project who will be doing specific analysis 

23 and make specific recommendations to staff, and to the 

24 Committee on particular aspects of the standards. 

15 'ide will be doing a checking analysis to make sure 
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that those recommendations are reasonable and to check the 

cost-effectiveness. Basically, we think that the -­

generally, the same measures will be cost-effective for 

retail buildings and restaurants as for office buildings. 

However, there may be some few measures that are 

specifically applicable to these new categories that we 

will have to check out, and we'll have to do some 

sensitivity analysis to find out what their appropriate 

ranking is and redo the cost-effectiveness. 

COM~ISSIONER GANDARA: Let me just ask a final 

question of the Committee. Commissioner Schweickart, 

know that in the past you've expressed considerable 

concern as to whether -- when do we continue to pursue a 

course of action that, you know, is so substantially 

truncated that it may not be productive, and when do we 

kind of admit that -- you know, where we a e is, in fact, 

where we ought to quit. 

Does this proposal here, is this a Committee 

proposal, and therefore reflect the sort of the best 

salvaging job we can do here, or -- I mean, I guess I'm 

asking whether the Committee is in concurrence with the 

proposal. 

COf.1MISSIONER SCHWEICKART: Yes. Let me say first 

of all that I share other COTh~issioners' concerns expressed 

here. I've made my own statements on the record on this, 

I 
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expressing some of my doubts on our work here. At the same 

time we are looking at -- Randy, you may be able to correct 

this, but I think it's something like three and a half or 

four people from both houses of the Legislature in terms of 

an increment in our staff, and the Craven bill on one side, 

and I forget how many Py's that amounts to but 

MR. PENNINGTON: Five. 

COMMISSIONER SCHWEICKART: Five?
 

MR. PENNING'I'ON: Right.
 

COMMISSIONER SCHWEICKART: So that we have
 

somewhere between four and nine, say, additional PY's which 

we may find coming out of the Legislature in the budget 

bill. Now, whether or not that is signed or blue lined 

by the Governor is a matter of some conjecture at this 

point. 

Nevertheless, if we're moving ahead, which we 

certainly can do without any question with the supplement 

in this area, then I think this contract is certainly of 

real need in order to accomplish that work. I think if we 

see no increment in our staff here, and this contract were 

coming up after such blue lining, then ! frankly might 

oppose the contract in its entirety and bring the money 

back into the Commission. 

But at this point, facing the contract this 

fiscal year, frankly, I recommend going ahead with it. 
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1 There's only one question that I would see, and that 

2 relates to Cowmissioner Commons' six months versus nlne 

3 months, and I guess I'd like to understand whether -­ I 

4 see no sense in coming back with it at some future point. 

S I think that the real question there, and one, 

6 Bill, which I'd like you to speak to, is whether the -­ if 

7 we see an increment, let's say, ot the four people in the 

8 budget proposal, whether that would allow a speed up of the 

9 work in both areas, or all three of you prefer to separate 

10 out grocery, to be completed this calendar year, or whether 

If it would go to the end of the fiscal year, even under those 

12 circumstances. 

13 I mean, it seems to me that there's no sense, 

14 frankly, Commissioner Commons, in accelerating the work of 

15 the contractor in six months if, in fact, under any 

16 circumstance, it takes the staff a year to get the work 

17 done. Certainly, it is not useful to the Commission to 

18 have the technical and economic analysis support work not 

19 available toward the end of the process which is when we 

20 have often found it most valuable to be able to task area 

21 to do work as we're corning down to the end game. 

22 So I appreciate, I t.hink, the thrust of what 

23 you're suggesting, but frankly, it's at that end point that 

24 one needs to assure that we have the ability to task the 

25 contractor. 
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COMMISSIONER COMMONS: Well, let me explain why 

I made the motion, because it really fits in with your 

statement. 

COM.1"1ISSIONER GANDARA: Could I ask a question 

fOrst, since I asked your question -­

CO~1ISSIONER CO~~ONS: Please. 

COMMISSIONER GANDARA: And it's related to that, 

but I think it's something you said that fits in-between 

the two things. One is do we have to obligate this before 

the end of the fiscal year? 

COMMISSIONER SCmvEICKARrr: That I can't answer. 

MR. PENNINGTON: Yes. This is this year's 

funding. A decision has to be made on it at least by 

June 30th for us to have the authority to transfer this 

money into the additional year. 

CO~rnISSIONER GANDARA: Okay. Let me now ask an 

additional question. Looking at this extension in a 

slightly different way, would it be worthwhile instead to 

in fact do the contract's augmentation and extension 

conditioned upon the appropriate budget outcome as one 

alternative, and therefore, we could proceed with it. If 

that contingency does not occur, then, you know, this 

contract is null and void. 

A second alternative would be that we do a 

contract extension and augmentation for two months, and 
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wait and see what the budget augmentation looks like, and 

if it comes through, then in two months, it comes back and 

we extend it for the additional seven months. 

CHAIRMAN IMBRECHT: I think that's an open 

questlon, though, whether or not we can do that. 

COMHISSIONER GANDARA: Well, that's what I'm 

asking, is whether those two alternatives are doable. 

CHAIRMAN IMBRECHT: Do you know the answer to 

that, Bill, or should we - ­

MR. PENNINGTON: No, I don't. 

CHAI~~~N IMBRECHT: Mr. Chamberlain, let me ask 

you a question. In terms of extension of the contract 

before the end of this fiscal year, if let's just say 

hypothetically we extended it six months pursuant to 

Commissioner Commons' motion, and then subsequently wanted 

to extend it an additional three months. Would we be 

precluded from doing so because we would be dealing with 

funds from an expired fiscal year? 

EXECUTIVE DIRECTOR WARD: No. 

MR. CHAMBERLAIN: I don't know the answer to that 

question. 

CHAIRMAN HlBRECHT: Mr. Ward? 

EXECUTIVE DIRECTOR WARD: As long as the money 

is available -- it depends on the first time the money 

was appropriated, okay, so that's the question you need to 
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ask, and when was the money appropriated for this contract 

originally, how long was it to be made available. 

CHAIRMAN IBMRECHT: What 

EXECUTIVE DIRECTOR WARD: So, if by contract, 

then, I guess the other question is that if by contract 

the contract time perlod stipulates the amount of time 

that the money would be available, in other words, you're 

contracting for an 18 or 24 month period, I don't see any 

problem with extending the contract. 

CHAIRMAN IMBRECHT: Let me ask a question, Mr. 

Pennington -- excuse me, Commissioner Gandara, are you 

finished? 

cor~1IS~IONER GANDARA: Yes. Well, the second 

part of my question was not so much directed at the issue 

of trying to complete the work in six months, that is, 

accelerate it, but the idea of say approving the contract 

contingent upon review in two months to see whether we 

wished to in fact terminate it at that point in time. 

We have an unusual situation here, and I don't 

see why we can't write such a contract term in there, that 

included in what we're talking about is that the work in 

this area is contingent upon some klnd cf action. 

EXECUTIVE DIRECTOR WARD: Yeah, I understand what 

you're saying, but I think the contracts are subject to 

30 day cancellation anyway. ~ think we have that ability 
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on both sides. Isn't that a boilerplate that's included 

included in all our contracts. 

MR. PENNINGTON: Yes, that's correct. 

EXECUTIVE DIRECTOR WARD: So, if the Corrunission 

decided that it wanted to exercise that authority on this 

contract, I see no reason why it couldn't do it. 

CHAI~villN IMBRECHT: Let me try to focus on one -­

is that 

COr1MISSIONER GANDARA: Yes, that was important 

because I, frankly, you know, think that there is a middle 

ground between the concerns expressed here, and that is that 

we go ahead and approve the contract with a direction 

given to the staff that should the budget augmentation 

not come through that it be recalendared, you know, for 

Corrunissioner reconsideration. 

EXECUTIVE DIRECTOR 1'JARD: Again, as with the 

order to institute hearings, I think it's another issue 

that we can deal with on the 84/85 work plan concurrently. 

CHAIRMAN Ir.-lBRECHT: That's exactly what I was 

going to suggest, and one of the other questions that I 

wanted to ask Mr. Pennington, my conversations with Mr. 

Rauh, I have asked him on a number of occasions as to the 

progress of this program, and the real issue, as I see it, 

Corrunissioner Corrunons and Corrunissioner Gandara, is, you know, 

are we in a position, however delayed we may be at this 
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juncture, are we In a position to meet our commitment to 

the building industry, and to CALBO and others that was 

made at the time that we adopted the office building 

standards, namely, that we would adopt the remaining 

pieces by January 1, 1987. 

MR. PENNINGTON: Right. 

CHAIRMAN IMBRECHT: I guess I'm asking -­

MR. PENNINGTON: I believe that with the resources 

that we have, even 3 PY, that we can achieve that. 

CHAIRMAN IMBRECHT: Okay. 'lhat's exactly what 

Mr. Rauh has represented to me as well, so I guess I 

question what is the basis of the concern, I don't quite 

understand it. It seems to me that was the deadline we 

set for ourselves, if we can meet that deadline, what's 

the concern? 

co~mISSIONER GANDARA: I'll tell you what my 

concern is, and that's the use of alternative resources. 

I mean, I think that what we want to do is meet the 

deadline by January 1st, '87, that we can do it with half 

a PY, if we just ask the industry what do you want, we 

write it in, we give it to them. 

So I don't think, you know, I don't think we 

need to use up 3 PY to corne up with something, and if what 

I'm seeing here is the fact that we're going to be expending 

resources and time, that is financial resources, and 
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peoples time and continue to massage something that's 

basically going to be, you know, what the industry proposes, 

we'll take. Well, then why -- don't do it, let's put 

those people to work on something else, we can find 

something else, take the industry proposal, like weill 

be taking -- you know, like we did the solar installation 

standards and -­

EXECUTIVE DIRECTOR WARD: Well, Commissioner, 

maybe we ought to wait to bring this contract until we 

are secure in our budget so we don't upset the industry, 

maybe that's the way of proceeding. 

CO~lliISSIONER GANDARA: That's my point. Not that 

I think that -- or think that we should not meet that 

obligation, the question is, how do we meet it, and assuming 

we can meet the obligation, the question is, do we do it 

with some degree of analytical underpinnings with respect 

to what weill be proposing. 

CO~ISSIONER COMMONS: I'd like to answer your 

question, Mr. Chairman 

CHAIRMAN IMBRECHT: Certainly. 

CO!~1ISSIONER COMMONS: and also address what 

Commissioner Schweickart -- because I think the two are 

tied together, and the reason I made the motion. 

We had this conversation roughly a year ago, and 

it was an issue as to the number of building types that we 
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thought we could handle when we had our resources, and at 

that time, I expressed my serious concern as to the number 

of building types we could handle judiciously. If we give 

this extension, and this comes to the Commission towards the 

end of next fiscal year, let's put it in the March to June 

time frame, that would be roughly for two building types, 

21 to 24 months that it's taken to do this. 

We have left, by that date that you're talking 

about, approximately 30 months. If it takes us 21 to 24 

months to do two building types, I cannot concur, or even 

come close to concurring with Mr. Pennington's statement 

that we could do the other six, or other five in -­

CHAIRMAN IMBRECHT: That was not the commitment 

made. 

COMMISSIONER COMMONS: The commitment was to - ­

CHAI~~ffiN IMBRECHT: The commitment was to complete 

the related building types to the office buildings by 

January 1 of '87, and that entails retail and - ­

MR. PENNINGTON: Restaurants. 

CHAI~ViAN IMBRECHT: And restaurants. 

CO.l'1I'-lISSIONER COMMONS: Just those three, now 

that's not all building types. 

CHAIRMAN IMBRECHT: Absolutely not, that was the 

extent of our agreement, and that's why I don't understand 

the concern. 
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COMMISSIONER COMMONS: Okay. I stand corrected 

on that. Then after you finish this part of the conversa­

tion, I'll go back to Commissioner Schweickart's 

CHAI~ffiN IMBRECHT: Well, I'm finished, I mean, 

I've made my point. I -- maybe that was -- that 

misunderstanding was the reason we were in effect talking 

of other than -­

COMMISSIONER CO~~ONS: My -- the reason for the 

six months is my feeling on this is since we have to make 

the allocation of the funds now, prior to the time we know 

whether or not we have the resources, I wanted to go ahead 

and make the resource allocatio~. If we get the resources 

that we are expected to receive, certainly we should be 

able In a six month time frame, to do the effort that we 

are talking about, that's half the contract period that 

we originally had talked about, and we've already spent a 

year in this effort. 

If it turns out that we don't get the funds, I 

would be of the opinion of Commissioner Gandara that we're 

just dragging our feet and we're not doing something, it's 

better not to expend the money and just curtail the effort 

and cease and desist, and I want to have that, you know, at 

some point in time, we have to stop. 

My feeling is on a one year contract, a six 

month extension is a very major extension of time, longer 
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than I would normally accede to, and I understand that 

we have this funding request, and iE this funding request 

goes through, it's more than a doubling of our staff, and 

if we have a doubling of our staff, there should be no 

reason why we shouldn't be able to finish a one year 

contract in six more months. 

CHAIRMAN IMBRECHT: Well, the only other final 

point I will make is I haven't heard any showing that there 

will be a lack of analytical evaluation. The fact that 

there's a solicitation of suggestions from industry does 

not demonstrate to me on space that there will be no 

analytical -- and if you want to cite something there, I'd 

appreciate having you call it to my attention. 

CO~~ISSIONER CO~~lONS: Well, I've listened to the 

staff or half an hour and have not really gotten an 

understanding yet to -­

CHAIRMAN IMBRECHT: Well, this is more a 

question of Commissioner Gandara, but -­

CO~u~ISSIONER GANDARA: Well, as I read the 

proposal, you know, what is involved here is not mere 

solicitation, but a curtailment of what had been planned 

by staff in their own analytical effort, and to rely, in 

their words, to rely more heavily on the advice of the 

industry to reduce the degree to which you do cost­

effectiveness analysis of individual measures, and then 
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following on the other pages is that to reallocate funds 

from the benefit/cost analysis, to establish measure 

ranking for the life cycle cost curves now -- to rely on 

industry advice to establish proposed standards measures. 

I mean, I have no problem with relying on industry 

advice. I'm having more problems with the idea that our 

own analytical effort is reduced somewhat and may not be 

CHAIRMAN IMBRECHT: But there is a foundation, 

I think to quote that one sentence out of context does a 

little bit of a rnisservice to the staff. They say, "During 

the development of the office standards, it has been clear 

that an exhaustive analysis of cost-effectiveness of 

alternative energy -- alternative efficiency measures are 

unnecessary." Then they say -- and the next sentence 

states the reason for that. 

"Cost-effective analysis to a large extent confirm 

the judgment of industry experts advising the project." 

I guess what the implication there is, is that there's been 

a high degree of correlation between that independent 

analysis, and the judgment of the industry experts, and as 

a consequence, they're suggesting that it is unnecessary to 

expend the funds to the same degree on those issues. 

COMMISSIONER GANDARA: Let me just say that we 

all -- I concur that there are other words, but I don't 

know that this is making the best out of a bad situation, 
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but let me just say I'm just reflecting my own history and 

knowledge of this project having started in June of 1981, 

having read many very similar statements about how things 

are going to get better, or how we've learned more, and 

so forth and so on, to the point where at least my credibili~y 

in this process is considerably reduced. 

CHAIRMAN HlBRECHT: Okay, that I s understandable. 

rIm just 

COMMISSIONER SCHWEICKART: Mr. Chairman, let me 

try to address this. I'd like to both support and separate 

myself from parts of Commissioner Gandara's expressed 

concerns. I share his concern with the subject discussion 

between the two of you, that is, that although I have, and 

this project has relied a great deal on input from industry, 

we have done so, and I believe it is appropriate to do 

so only in the case where we have an independent analytic 

capability which in essence, if you will, keeps everybody 

honest. 

That is, where we have a clear analytic capability 

and a strong and unchallenged one in terms of no outside, 

or no vested interests, no specialized interests looking 

at things only from the point of view of the public 

benefit. 

Now, I support Commissioner Gandara's concern 

that we are at the current time quite marginal in that area, 
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to the point where I am only marginally, frankly, supporting 

this program. Now, that, I would say, is separate from the 

contract before us, the work that we have before us. That 

is, I believe that from the work that has gone on, there is 

a body of experience in terms of the economic analysis of 

many of the measures which may be included in these 

additional building types which has allowed and supported 

a shifting of emphasis in the contract so that I believe 

that the concern which Commissioner Gandara expresses is 

somewhat different from and separate from the issue of the 

contract per se, and I support the shifting of priorities 

within the contract, and for that matter, I don't find 

six months versus nine months of any particular use for us 

one way or the other. 

I do support the idea that if we do not get 

augmentation in the budget that this matter should come 

back before us in terms of whether the Commission's 

desire would be to recapture these monies if, in fact, it 

is deemed in the wisdom of the Commission that the overall 

project itself cannot reasonably go ahead. 

But that I would suggest is more a matter of what 

individual Commissioners are prepared to vote on, let me 

say, or support, or make judgments on, on a set of 

standards which may, in effect, be presented to us by 

industry for concurrence or nonconcurrence. 
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I, frankly, feel very awkward about having an 

industry concensus presented to us, in essence, as a set 

of viable standards, but that, I would suggest, is a matter 

of the votes of individual Commissioners at that time. But 

I tlunk that we can very reasonably re-examine this contract 

whether we vote for it for a nine month extension, or a six 

month, or whatever, subsequent to the budget action. 

COMMISSIONER GANDARA: Let me say that I seconded 

the motion for purposes of discussion, and having 

articulated those concerns, that I don't think we need to 

spend more time on it. I think if it's a judgment of the 

Committee that's working closest with this, that this is the 

best we can do, let's proceed with that. 

CHAI~ffiN IMBRECHT: My inclination is to go 

with the judgment of the Committee, recognizing that 

Commissioner Schweickart is skeptical on the issues that he 

has raised, and it's obviously within his discretion to 

return this matter for future consideration by the 

Commission at an appropriate time. 

MR. PENNINGTON: I think one piece of information 

CHAI~ffiN IMBRECHT: Is that acceptable with you, 

Commi.ssioner Corrunons, or do you still want to proceed with 

your motion, let me ask you that? 

CO~~1ISSIONER CO~~~ONS: Well, I'd like to explore 

one other alternative before we drop it, before I answer 
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your question. 

CHAI~~N IMBRECHT: We've really spent a lot of 

time on this issue, but go ahead. 

COMMISSIONER CO~10NS: This is one of the 

weightier issues that -­

CHAIRMAN IMBRECHT: This comes off of Committee 

Report time, COIT@issioner Coromons. 

CO¥~ISSIONER COMMONS: I have the airplane to 

catch. 

(Laughter) 

COMMISSIONER COMMONS: What about if we were to 

I	 address that issue today, Commissioner Schweickart, if we 

made the nine month extension, and we made a provision that 

we terminate -- we give 30 days notice if we don't get the 

funds at this time, and if someone wanted to reconsider it 

can always be brought back to the Commission. 

But if we don't have the sta£fing, and we're not 

proceeding, I see no reason not to address it and take care 

of it today. 

CHAIRMAN IMBRECHT: I ask once again, and I don't 

mean to be impatient, but what is the showing that we don't 

have staffing to accomplish this task? The direct testimony 

from the individual in charge of this program within the 

Conservation Division is we can accomplish the tasks that 

we committed to the industry well in advance of January 1, 
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1987. 

I might add as well that, you know, I recognize 

the concerns about proper analytical evaluation. Again, 

would call to your attention that I believe we have the 

opportunity for substantial augmentations in our consulting 

contracts in the 85/86 fiscal year. 

To the extent that it is the will of the Commissior 

it would be my expectation that we can certainly achieve 

those funds and utilize them for independent evaluation of 

whatever industry collectively proposes to us in the way of 

standards, and I've got to believe that there are 

institutions that are in a position to provide some of that 

cost/benefit analysis that Commissioner Gandara justifiably 

argues as being important. 

So it just is hard for me to see why it's 

necessary to take an action today, contingent upon something 

that may happen, or may not happen in the next 30 days 

that I don't think is definitive of the issue. 

COMMISSIONER CO~~ONS: Because I think that gives 

-- well, let me defer to Commissioner Schweickart. 

COMMISSIONER SCHWEICKART: Yeah, Commissioner 

Commons, I would not support that action. I think there 

may be some legal question about it, in any case, but 

would not support it from the Committee perspective, 

principally because I think that if we do not see any 
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augmentation of resources in this area, I would frankly 

want to immediately direct the Corrunittee to a complete 

review of not just nonresidential building standards, but 

frankly, a review of the building programs in their 

entirety. 

We already have a list as long as your arm of 

things that we should be doing and are not. I think what 

we would be obligated to do if we get no augmentation of 

resources is to look very thoroughly at all of the tasks 

which -- to which we are obligated by statute, as well as 

in honoring obligations to industry, frankly, where they're 

not currently being served by the Commission to and then 

present that to the Commission in terms of what we would 

see as the priorities and the allocation of staff resources. 

CHAIRMAN IMBRECHT: I would agree with you. 

Cm-mISSIONER SCHWEICKART: That may necessitate 

the coup de grace to the nonres building program, and it 

may possibly not if Mr. Pennington's dogged good faith 

prevails in such review. But I think that the Committee 

would want to review the overall obligations of the 

Commission in this area with the resources we have after 

the Governor signs the final budget. 

CHAIRJ\1AN IMBRECHT: I would also urge that in the 

context of that reVlew, in the event that the augmentation 

does not occur, and I'm not prejuding that in the slightest 

e
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because you know exactly what my activities have been on 

that, but I would just also urge that an evaluation be made 

by staff of other alternatives by which we can achieve that 

ultimate result. 

I thought it was kind of ironic, I'm arguing very 

hard for standard adoption and so forth, and look forward 

to that, but -- that's a little humorous aside. But in 

any case -- you brought me around, Arturo. 

In any case, some of the and I would urge that 

we look at, as well, the questions of what can be done in 

the way of outside evaluation of the character that you 

think is appropriate in the judgment of the Committee. 

do think that there are some opportunities in that context, 

and as I mentioned to you as well, I believe that there is 

some flexibility built into our existing, our anticipated 

funding levels of contract dollars, and a variety of the 

programs in the budget for this coming fiscal year. 

So I think we've got a little bit of room to move 

lS what I'm suggesting. 

CO~1ISSIONER SCHWEICKART: And we'd be happy 

to account for that, if that evaluation becomes necessary. 

CHAIRMAN IMBRECHT: That's not always necessary 

to be done with PY, I think there are other ways to achieve 

some of these things is what I'm saying. If you don't 

think there's enough cost/benefit analysis in this contract, 
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maybe we need a different contract with an independent 

group to evaluate the results that comes out of this. I 

don't know, I'm just -­

COMMISSIONER COMMONS: Commissioner Crowley, is 

your position the same as Commissioner Schweickart's, In 

other words, is the Committee unanimous on this? 

CO!~1ISSIONER CROWLEY: Yes. 

CO~WISSIONER COI~10NS: All right. Following 

what I was saying earlier when we have a Committee that I 

think has spent time on it, my tendency is to support the 

Committee, and so I would consider it -­ I would withdraw 

my motion and make it for nine months. 

CHAIRlI1AN IMBRECHT: All right, fine. Then 

seconded by Commissioner Gandara? 

CO~~ISSIONER GANDARA: I'm not sure. 

CHAIRMAN IMBRECHT: Spear the thing. Okay, fine. 

Is there objection to a unanimous roll call for a nine 

month extension? Heari.ng none, ayes 5, noes none, the 

motion is granted. 

Donlt tell me another no cost time extension. 

Okay, Item 15. 

EXECUTIVE DIRECTOR WARD: I was about to say, I'm 

worried this is another no cost time extension. 

CHAI~~N IMBRECHT: Berkeley Solar Group to 

produce certain Data General programs for the CEC computer. 
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Who's going to take this one? 

EXECUTIVE DIRECTOR WARD: Bruce Maeda can explain, 

from the Conservation Division. 

MR. MAEDA: This is a contract, as mentioned, 

for the Berkeley Solar Group to create programs for the 

Data General Computer, primarily to interface a variety of 

already existing programs to allow them to be used on the 

Data General Computer, and also to update, for example, the 

DOE program, which is used to do the evaluation on the 

nonresidential building standards. 

However, the updates of that program corne from 

another governmental agency, or governmental contractor, 

in this case, Lawrence-Berkeley Laboratories, and there 

have been significant delays in versions of DOE 2 that have 

been put out over the course of the years, many years, and 

it was anticipated that they would be coming out under a 

certain schedule. 

This schedule has not been met, and so in order 

to receive full value from this contract, we propose 

extending the contract so that the additional versions of 

DOE can be put up so that interfaces can be created -­

computer programming interfaces can be created between the 

DOE program and various financial and other economic 

analysis programs to facilitate and make it more possible 

for staff to do more extensive economic analysis which it 

e
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lS not currently able to do, including analysis that the 

contractor would be doing up until the time that these 

programs get developed, to some extent, but not all of 

that analysis. 

In addition, to do other programs to increase the 

productivity of staff during this time, which were not 

would facilitate the nonresidential standards project. 

MR. PENNINGTON: I would just add to that that 

basically, the purpose of this contract is to provide on 

our computer system here updated versions of DOE 2.1 as 

they become available from LBL, and we use that for the 

nonres ~rogram, we also use it for a variety of other 

kinds of analysis, Assessments Division makes use of that 

program, other conservation programs make use of upda-tes 

of DOE 2. 

So basically, this is keeping current with DOE 2
 

on our computer system.
 

CHAIllivffiN IMBRECHT: Commissioner Commons? 

COMMISSIONER COMMONS: This is a one year 

extension on a one year contract? 

MR. MAEDA: That is true. Again, the pr.imary 

it is a contingency contract, based upon the availability 

of other programs, and the work essentially doesn't proceed 

unless LBL releases versions of the program, or unless 

other work is finished by other contractors, for example. 
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CHAIRMAN IMBRECHT: So you're saying in effect 

that in order for the Berkeley Group to translate programs 

from DOE into our computer language, it is necessary for 

them obviously to receive that program first. We have 

not received the programs -- they have not received the 

programs from DOE, therefore, they have been prohibited or 

inhibited from accomplishing the tasks in the contract. 

Therefore, this extension is generated by no 

fault attributable to Commission staff or our contractor. 

Is that an accurate summary? 

MR. ~ffiEDA: That's correct. 

CHAIIDffiN IMBRECHT: That's what I was trying to 

say a moment ago. 

CO~ll1ISSIONER COMMONS: Well, was this a sole sourCE 

contract? 

MR. MAEDA: Yes, it is. 

CO~1ISSIONER CO~ll10NS: And who is doing the work 

for DOE? DOE doesn't design this -­

MR. MAEDA: It's done through Lawrence-Berkeley 

Laboratories --

CHAIIDffiN IMBRECHT: Which is an arm of DOE. 

COMMISSIONER CO~~ONS: So it's done by the same 

contractor? 

MR. }ffiEDA: No, it's not. This is Berkeley 

Solar Group which is a private agency. Lawrence-Berkeley 
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Laboratory is an independent national laboratory through 

the universities. 

COMMISSIONER CO~li~ONS: So you're saying that 

Lawrence-Berkeley Laboratory is over a year late in their 

work? 

MR. MAEDA: That's true. 

COMMISSIONER CO~10NS: We just entered into a 

contract with them, too, didn't we. 

MR. PENNINGTON: Well, basically, this is an 

ongoing developmental process that they have on the DOE 2.1 

program, and they put out Consolidated Data Corporation 

versions of DOE 2.1 updates. Berkeley Solar Group has a 

Data General Computer. They get the updates from LBL on 

the CDC version and translate that into a Data General 

version and there aren't any other contractors that have 

the identically same equipment that we do and have this 

interest to make available DOE 2.1 programs. 

COMMISSIONER COr~10NS: This delay, what impacts 

lS it going to have on the Commission from an operating 

policy? Is Assessments Division going to fall behind? Is 

Conservation Division going to fall behind? 

MR. PENNINGTON: Well, we factor in these 

improvements in DOE 2 when they become available and when 

they do become available, the building industry and others 

recognize that the state of the art has been improved, and 
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it's important for us to go to that level. Before they're 

available, there's no pressure for the Commission to change 

its analytical approach. But as soon as they become 

available, there's pressure, okay. 

CO~~ISSIONER CO!~10NS: Well, what makes you believE 

that weill finish this in a year now, not six months, not 

two years. Have you talked with LBL or -­

MR. Y~EDA: Well, there's no guarantee that the 

contract funds will be totally expended. They are 

essentially contingency funds. If these programs are not 

released, they will not be expended, and the contract, 

In essence, won't necessarily be completed. 

However, if they do become available, it will 

allow them to be put up on our machine on a timely basis. 

It allows us to keep current with the program as it 

becomes available, but it does not guarantee that the 

programs will become available themselves. 

COMMISSIONER CO~10NS: And just one last question. 

With this extension, they're not saying that they have to 

up their labor rates, or make any changes, they'll still 

do the same job under the same terms? 

MR. MAEDA: That's correct. 

MR. PENNINGTON: That's correct. 

COMMISSIONER CQl\'IMONS: Okay. 

CHAIR~~N IMBRECHT: Okay. Any further comment on 
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this matter? Moved by Commissioner Schweickart, seconded 

by Commissioner Crowley. Is there objection to a unanimous 

roll call? Hearing none, ayes 4, noes none, the motion is 

carried. 

Item 16, no cost time extension to contract with 

Port Costa Materials Company, a project of the Biomass 

Demonstration Program. Well, Conservation is off the hot 

seat. 

EXEUCTIVE DIRECTOR WARD: Yes. My. Chairman, I
 

think this is going to be a little blt easier. It's similar
 

to numerous biomass demonstration program contracts where
 

we need additional shake-down time, and there is a bit of
 

a change in this, and I'll let Ray Tuvell from the
 

Development Division explain it.
 

}ffi. TUVELL: Very simply put, the contractor in 

this project changed hands, as a result, their engineering 

staff changed hands, they came in with a better design that 

we think is going to have a better chance of achieving the 

overall objectives of the project. 

They need additional time to do that. As a 

result, this matter has been before the Policy Conmlittee 

and has reached their concurrence. We fully support it. 

There is no increase in dollar amount in the contract. 

COMMISSIONER CROWLEY: Mr. Chairman, the Policy 

Committee membership both approves this. 
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CHAIlli~N IMBRECHT: Thank you very much. 

Questions	 or co~~ents? 

CO~1MISSIONER CO~~ONS: One question. 

CHAIRMAN IMBRECHT: Commissioner Commons? 

CO~1MISSIONER CO~~ONS: Payback of state monies 

was originally August 31st, 1983? 

MR. TUVELL: I believe that's the case. 

CO}~1ISSIONER CO~iONS: And I don't see in this 

I don't see in the documentation here, payback now is 

going to be November 30th, 19857 

MR. TUVELL: Yes. 

COMMISSIONER CO!1MONS: It's three months after -­

why are we extending the time of the payback? 

~ffi. TUVELL: We're extending the entire contract. 

COMMISSIONER COMMONS: Yeah, but it used to be 

performance determination -- from performance determination 

to payback was 45 days, now you've changed it to 90, is 

there a reason for that? 

MR. TUVELL: No reason ln 

CO!~~ISSIONER CO}~~ONS: It's a small point, but 

if it's an automatic extension, I don't know why you've 

suddenly changed that. 

MR. TUVELL: Well, let me clarify something. It's 

a no cost time extension, and we have changed a number of 

the dates to better reflect their anticipated dates of 
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achieving different milestones. I
 

CO~~ISSIONER CO~~ONS: I just don't understand 

why you went from 45 days for Task 6 performance determina­

tion to payback of state monies, which it was originally, 

up to now, 90 days. 

MR. TUVELL: In one case we're certainly making 

it consistent with our other contracts so that there's 

nothing irregular in terms of something being done 

differently here than in other contracts. 

COMMISSIONER COMMONS: Okay. 

CHAIIDffiN IMBRECHT: Commissioner Commons did 

ask a specific question, and I don't think he's gotten an 

answer. 

MR. TUVELL: Why are we extending it? 

CHAIRMAN IMBRECHT: Why are you doing it, that's 

right. 

MR. TUVELL: No particular reason, other than 

it does provide them the same length of time that we do 

provide other contractors in regards to the time after the 

performance has been completed until the contract ends. 

CO~~ISSIONER CO~~ONS: I'll move acceptance but 

with a 45 day period. 

CHAIID1AN IMBRECHT: I'll second it. Is there 

objection to a unanimous roll call? Hearing none, ayes 4, 

noes none. 
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EXECUTIVE DIRECTOR WARD: Mr. Chairman, we need 

to return to Item No.6. 

CHAIRMAN IMBRECHT: Oh, pardon me. Let me just 

do the consent calendar, this is Commission approval of 

the annual report to the Legisalture on the Biomass 

Demonstration Program, the fourth report on status and 

progress of the biomass, et cetera. Is there objection to 

adoption of the consent calendar? I will move, Commissioner 

Crowley seconds. Is there objection? Hearing none, ayes 4, 

noes none. 

'I'urning now to I tern No. 6 -- I I m going to announce 

as well that Commissioner Gandara will be back at 4:30 at 

which time we will begin the Executive Session. 

Item No.6, contract, $325,000 with Envirosphere 

Company to provide technical support to the Biomass 

Demonstration Program. l\lr. Hard? 

EXECUTIVE DIRECTOR vJARD: Mr. Chairman, this lS 

an ongoing contract. As I understand it, the original 

$650,000 available for this contract was requested to be 

divided in half, and then we scheduled the second half 

for late in this fiscal year, which is before you today. 

So this is the second half of the contract, it's 

technical support that we use on all the Biomass Demonstra­

tion Programs. Ray Tuvell can answer any questions you 

might have. 
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MR. TUVELL: This contract was RFP'd. At the 

time we RFP'd it in order to minimize staff time necessary 

for doing the RFP, we spread it over a two year time period. 

We came to the Commission back in November of last year 

requesting approval for the entire time period, contingent 

on getting money for 84/85 fiscal year. 

At that time, you requested we split that up, and 

we did. We're now back requesting approval for the 85/ 

84/85 fiscal year, again, contingent. on approval of the 

money in the Governor's budget. We have been to the Policy 

Committee on this matter and received their approval. 

CHAIRMAN IMBRECHT: Any questions? Moved by 

Commissioner Crowley, seconded by Commissioner Schweickart. 

Is there objection to a unanimous roll call? Hearing none, 

ayes 4, noes none. The motion is adopted. 

Turning now to approval of the minutes. Is there 

objection to approval of the minutes as contained within 

the agenda binder? Without objection, the minutes will be 

approved as presented. 

COMMISSIONER COMMONS: Mr. Chairman? 

CHAIRMAN IMBRECHT: Yes. 

COMMISSIONER COI~~ONS: In the last few meetings 

we've had the calendar for the next business meeting as 

part of that. 

CHAIRMAN IMBRECHT: That's something we didn't 
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ask the Public Adviser. Nr. Perez? 

EXECUTIVE DIRECTOR WARD: My understanding is -­

Mr. Perez is indicating that we won't have it, because we've 

got another week -­

CHAIRMAN IMBRECHT: That's right too. In this 

instance, we've got more than the statutory time period for 

notice. Let me suggest this. I will direct the staff to 

circulate that to the full Commission because of the strange 

date of today's meeting. 

Okay. Let's see, Commission Policy Committee 

Reports. Commissioner Commons, are you prepared to proceed? 

co~mISSIONER CO~ll10NS: No, I can start, but 

we're awaiting Thorn Kelly to do the oral presentation. 

CHAI~mN IMBRECHT: Does anyone else have a 

Policy Committee Report that they can handle? 

COMMISSIONER CROWLEY: I have a legislative 

report. 

CHAImffiN IMBRECHT: Okay, why don't we take that, 

Commissioner Crowley. 

CO~~ISSIONER CROWLEY: Five items were considered 

by the Legislative Committee, they're in your folder, 19. 

The first item, geothermal leasing bill, Hauser AB 2867. 

COMMISSIONER CO~~ONS: Excuse me, I don't have a l~. 

CO~~ISSIONER CROWLEY: Okay. Do you have the 

Legislative Policy Committee's Report? 
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COMlVlISSIONER COIvlMONS: The last item in my book 

is Item 18. 

COMMISSIONER CROWLEY: What's the pleasure of 

the Chair, do you want this deferred until we have-­

CHAIRMAN IMBRECHT: Secretary, do you have 

additional copies? 

SECRETARY GERVAIS: Of the Legislative 

CHAIm·ffiN IMBRECHT: Item 19 -- here we go. 

COMMISSIONER COMMONS: Thank you. 

COMMISSIONER CROWLEY: AB 2867, Hauser, geothermal 

leasing, the recommendation by the Committee was to 

support this motion -- pardon me, this bill. 

MR. FUKUMOTO: This is basically a cleanup bill 

from a bill from last year that was going to give monies 

over to the State Teachers Retirement System, which 

inadvertently took our geothermal funds as well. So the 

cleanup bill now returns it back to us. 

COMMISSIONER CROWLEY: And is an urgency bill. 

HR. FUKUMOTO: And there is an urgency statute 

for that purpose. 

CHAIR}ffiN IMBRECHT: That is pretty clean. Benefit 

sharing of state facilities, I understand that was one 

that they discussed a long time ago. 

COMMISSIONER CROWLEY: That too was recommended 

to support to allow the institution itself to participate 
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in energy project savings. 

CHAIRMAN IMBRECHT: This has been, as I speak, 

has been a long outstanding hole in the incentives necessary 

to ensure that we get cooperation, particularly from the 

UC and CSUC system which have the worst record, I might add, 

of conservation of any state institutions. 

COMMISSIONER CROWLEY: And our position was to 

support this. 

This third item was AB 3452, the Goggin bill. 

This is a Public Utilities Commission natural gas forecast. 

Our recommendation was support if amended, and we have 

included the amendments. The CEC includes such natural 

gas forecasts in the Biennial Report, and the PUC staff 

is to no longer duplicate, or not duplicate the CEC staff 

work in this area. 

MR. FUI<UMOTO: The bill at this time is a spot 

bill and we just wanted to clarify with the author of the 

bill, what his intent was, and to notify on that, the 

CEC currently does these things, and that the PUC 1S 

incorporated, then we would be glad to provide them with 

the information and the work that we've already done in 

this area. 

COMMISSIONER CRm..;rLEY: The final bill is AB 3692 

by Costa, small hydro, and this was a bill that our 

recommendation at this state, with the language of the bill, 
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as it presently is is that Assemblyman Costa not continue 

forward with this. 

CHAIP~AN IMBRECHT: It's Costa. 

cm~USSIONER CRmvLEY: Pardon me. 

CHAIRMAN IMBRECHT: Okay. I understand the 

reasons for that. 

COMMISSIONER CROvlLEY: Then we had one item on 

our consent calendar which was AB 2932, the Goggin bill on 

outer continential shelf oil development, and our recommenda 

tion was neutral. 

CHAIRMAN IMBRECHT: Fine. Commissioner Crowley 

moves and 

COMMISSIONER CO~mONS: I haven't finished reading, 

since I just got this -­

CHAIRMAN IMBRECHT: 1 ' m just getting a motion on 

the table. Commissioner Crowley moves, Commissioner 

Gandara is not present, so I will second the recommendations 

of the Legislative Committee. 

(Pause) 

CHAIRHAN H1BRECHT: Are you focusing on any 

particular bill? I t_hink these are all frankly pretty 

noncontroversial. 

COMMISSIONER COMMONS: Okay. I'm all right on the 

first two. I'd like to ask a question, Thorn Kelly, have 

you reviewed the Terry Goggin bill on natural gas pricing? 



e 1 

2
 

3
 

4
 

5
 

6
 

7
 

8
 

9
 

10
 

11
 

12
 

13
 

e 14
 

15
 

16
 

17
 

18
 

19
 

20
 

21
 

22
 

n 
24
 

25
 

e
 

173
 

I noticed that the staff recommendation was to oppose, and 

the Committee recommendation is otherwise. 

CHAIill!ffiN IMBRECHT: That's a reflection of 

Commissioner Gandara's view, isn't it? 

COMMISSIONER CROWLEY: Yes. 

CHAlillffiN IMBRECHT: Commissioner Gandara is 

pretty knowledgeable on that subject. 

COMMISSIONER CO~~ONS: I'd like to understand why 

staff was opposed, and why the Committee supports to try 

to get a better understanding on this one. 

MR. KELLY: Staff was opposed to the language 

that's currently in because we do -- we prepare a forecast 

anyway, and it seemed to be duplicating unnecessarily state 

effort in forecasting, since we need it as a part of our 

total energy forecast, we forecast gas roa component of 

the determination -- in support OT determination of our 

electricity demand needs, and oil needs, we have to do it. 

So, since we have to do it anyway, we already 

do it, why require the PUC to do it also. On that basis, 

we suggested that we oppose it. 

MR. FUKUMOTO: We were going to take a position 

of getting clarification from the author because the bill 

merely states that the PUC is to incorporate the natural 

gas price forecast into their findings, and if they're 

simply going to incorporate, and we already do it, that was 
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the reason for us to seek clarification and to let them 

know that we already do these types of things, and weld be 

glad to make such forecasts available to them for their 

I incorporation. 

COMMISSIONER COMMONS: Mr. Chairman, it seems 

that the staff position is more consistent with your 

testimony at this time, and it may be premature to support 

the bill the way it's currently written. 

CHAIID1AN IMBRECHT: We're not supporting it 

as currently written, if you look, the recommendation is 

support if amended. 

CO~ll1ISSIONER CO~10NS: And what is the if amended? 

LHAIID1AN IMBRECHT: Just what Dennis enunciated 

ln the last 30 seconds. 

MR. FUKUMOTO: That we would let them know that 

we currently already do such forecasts, that if the PUC 

is to incorporate the forecasts into their work, then we 

would be glad to make our forecasts available to them for 

their incorporation. 

COr1MISSIONER COM.MONS: So the position of this 

Commisslon would not be requiring the PUC to make 5, 12, 

and 20 year forecasts. 

MR. FUKUMOTO: :Kight. Yeah, we would let them 

know that we already do this, it would be duplicative for 

them to do so, that we will be glad to provide it and work 

e
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with them	 so that they can incorporate it into their work. 

CO}~ISSIONER CO~ONS: That's acceptable to you, 

Thorn? 

MR. KELLY: Yes, sir. 

COMI'1ISSIONER cm~ONS: Then I have no problem 

on that one. I haven't read the last one. 

CO~ISSIONER SCHWEICKART: Does somebody have 

wording on those amendments? 

COMMISSIONER CROWLEY: Pardon me? 

COMMISSIONER SCHWEICKART: Did I hear that we have 

wording on those amendments? 

CO~1ISSIONER CROWLEY: Well, I don't have it with 

me, Dennis, did you have wording -- the language -­

MR. FUKUMOTO: We were going to work with the 

author to get clarification. Chris? 

MR. ELMS: As I understood the Conrnittee's 

direction, I'll be drafting a letter to Assemblyman Goggin 

outlLning our concerns about the bill. The Committee's 

direction was that we not write a letter to the Legislature, 

or the Committee at this time, but simply to the author 

because the author has claimed that this is, in fact, a 

spot bill, however, it's now gone through two committees 

as a spot bill. 

COMMISSIONER CROWLEY: My question was, do you 

have the text of your letter with the -­
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MR. ELMS: No.
 

CO~1ISSIONER CROWLEY: Thank you.
 

MR. ELMS: No, I wanted to wait to see what the
 

final disposition of the Commission was on this. 

COt~1~SSIONER COMMONS: I would like to request a 

copy of that before it goes out, because the way the bill 

is currently written, I would oppose it. The way it was 

stated to be amended, that would be consistent with your 

testimony. 

COMMISSIONER CROWLEY: Yes. 

CHAImffiN IMBRECHT: I think we do that pretty 

consistently where we take a position on legislation wher 

we oppose unless amended, or -- actually, let me suggest 

this. Why don't we change this recommendation to oppose 

unless amended, I think that's a little clear way to say it. 

CO~~ISSIONER CROWLEY: Fine, that I'm sure would 

be -­

CO~1ISSIONER CO~~10NS: In this instance, I think 

it's - ­

CHAIRMAN IMBRECHT: Oppose unless amended, and 

enunciate the exact reasons that we just mentioned. 

CO~1ISSIONER CROWLEY: I think, as I recall, at 

the meeting, the reason we chose support if, rather than 

oppose unless is because we would be dealing with the 

author, and we felt that that was more appropriate language, 
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but we go through this every time, you know, and so whatever. 

CHAIRMAN IMBRECHT: Yeah. 

MR. ELMS: We discussed I think almost literally 

every possible position on the spectrum on this one, 

decided that a support if amended would be a less combative 

approach to the bill. 

CHAI&~~ IMBRECHT: Are we dealing with a former 

Cowmissioner on this? 

COHMISSIONER CO~~ONS: Yes, that's what I was 

thinking. I prefer your approach, Mr. Chairman. 

MR. FUKUMOTO: I'm sure he would understand our 

situation. 

COMMISSIONER CROWLEY: So you would prefer oppose 

unless -­

CHAlill1AN IMBRECHT: That's right. 

CO¥~ISSIONER CROWLEY: Fine, that I'm sure 

would be 

CHAIRMAN IMBRECHT: So without objection, the 

motion with the consent of the author of the motion will 

be amended to reflect that change. Is there objection to 

a unanimous roll call? 

COMMISSIONER COMMONS: I haven't read the last 

one, I'm up to the last one. 

CHAIRMAN IMBRECHT: You know, it's - ­

COMMISSIONER COMMONS: I did not get this, Mr. 

-




1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

e
 

e
 

178
 

Chairman,	 1 ' m sorry. 

CHAI~~.N IMBRECHT: Okay, fine. 

COMMISSIONER COMMONS: I thought I did four fairly 

fast. 

CHAIR¥illN IMBRECHT: Okay. While you're doing it, 

I would 

COMMISSIONER COMMONS: I have no objection if 

you want to -- while I'm reading this if you want to 

CHAIRMAN H1BRECHT: Any further Committee reports? 

COMMISSIONER SCHWEICKART: Yes. Let me just make 

an announcement from the Insulation -- well for the 

Buildings Committee but with regard to insulation matters. 

Confronted with, to put it in fairly dramatic 

terms, our limited authority in assuring the public safety 

on insulation quality, and in particular inflammability, 

where we have the ability to decertify, or do nothing, in 

essence, the Committee opted in creative style to design 

an intermediate position, namely, to inform all of the 

manufacturers of cellulose insulation material that they 

-- of their performance, the results of testing of their 

insulation materials, and then to inform the community of 

buyers of those materials, whether they be utilities, or 

RCS programs, or insulation contractors, or whoever, that 

each of the manufacturers has been notified of their completE 

test results, and they may want to contact their manufacture 

e
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for access to those -- to that performance record. 

But that way we are not releasing testing results 

publicly as was recommended to us by the Attorney General 

in general state practice, while at the same time we have 

provided the direct information to the manufacturers, and 

have informed the rest of the world, or will be informing 

the rest of the world of the availability of that at their 

manufacturer. 

So those then, who care to provide confidence In 

their products to their customers by showing them the 

results of the Conunission's testing may do so, and those 

who do not, have that option, and whatever consequences may 

result from that. 

So that has become an intermediate action that 

we've taken to help inform the marketplace while not 

violating general state practice. 

CHAIRMAN IMBRECHT: Good. 

}1R. PEREZ: Chairman Imbrecht? 

CHAIID'lAN IHBRECHT: Yes? 

MR. PEREZ: There's an additional side in this 

area which goes towards protecting already certified and 

acceptable products in the business arena. Specifically, 

TIMCO has asked whether the Conunission might be available 

and disposed towards clarifying which of its products are 

still marketable, and not questioned at all by Commission 
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What I have informed their staff to do is to 

prepare a checklist of those materials that they would like 

so described by Commission announcement at which point I 

would bring it up to the full Commission for consideration. 

It's kind of the other side of the coin where we do 

decertlfy products because we find that they fail to meet 

state standards, there 1S a rolling impact that some 

manufacturers may be experiencing, which in their mind 

could be clarified greatly by the Commission's willingness 

to take an affirmative statement as to those products which 

are approved. 

CHAIill'ffiN IMBRECHT: I think that's an appropriate 

action. 

MR. PEREZ: So I'll continue moving in that 

direction without taking any specific action, unless I 

hear some strong sentiment against it. 

COYillISSIONER SCHWEICKART: Well, let me make sure 

I understand exactly what we're after heTe. It's basically 

a statement of all currently certified products of TIMCO 

to them? 

MR. PEREZ: Right, a Commission reached statement 

and notification to the list that we have notified of their 

decertified products. 

COMMISSIONER SCHvJEICKART: Okay, now that I s a 
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somewhat different issue. 

MR. PEREZ: Well, the situation they're getting 

into, and this is based only on one phone conversation, is 

having to go through an explanation as to what products 

are still certifiable and salable in their market, and 

then being able to verify that. So what they're suggesting 

is the possibility that the Commission announce to those 

same lists that these products have not been reviewed by 

the Energy Commission, and have not been decertified by 

any of our actions. 

COMMISSIONER SCm~1EICKART: Okay. Well, let me 

suggest here, Mr. Chairman, that there are several 

dimensions to this particular issue. 

CHAIRMAN IHBRECH'I': I understand, I'm going to 

withdraw my endorsement of it, now that I understand what 

you're suggesting. I would just say that I don't think 

we have any obligation to expend public funds to do public 

relations work, in effect, on behalf of 

MR. PEREZ: Well 

CHAIRMAN IMBRECHT: Hear me out just for a moment. 

MR. PEREZ: Okay. 

CHAIRMAN IMBRECHT: I do think it's entirely 

appropriate that we provide them with a letter, or something 

of that nature, or a statement that indicates which products 

are still available for sale. To the extent that they want 

e
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to disseminate that to their retailers, and contracts, and 

so forth, that's their own discretionary decision. I 

appreciate that competitive things are going on out there. 

I've heard something about this as well, but I -- if we 

get into a position of that nature, and I can see a 

situation where we're going to be sending out an awful lot 

of mail at substantial potential expense, and I see a 

precedential consideration here. 

MR. PEREZ: And I'm not making a recommendation 

in my capacity at this point in which direction to go. 1iJhat 

would be the -­

CHAIRMAN IMBRECHT: You're in accord with that, 

I assume. 

COMMISSIONER SCI-H\lEICKART: I am, and let me point 

out, Mr. Chairman, that there is one additional dimension -­

CHAlill1AN IHBRECHT: I misunderstood how this was 

first -­

COJ~1ISSIONER SCHWEICKART: Yes. An additional 

dimension which has come to my attention, namely that there 

are products which have not been decertified and which, in 

fact, were never certified as insulation which TH1CO is 

interested in, and has been, frankly, making claims which 

come close to, in my view, triggering legal response on 

our part. 

So that I feel that it's important that In any 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

183
 

such correspondence, that we indicate those things which 

are certified by the Commission, which are currently 

certified by the Commission, and only those. There is 

some marginally -- well, I think there is some questionable 

use by TIMCD of statements by our staff that they have -­

that we have not decertified a product which they refer to 

as ML-2 cap sheet, which is not an insulation product, and 

they have been advertising, or informing people that the 

Commission approves that product for sale, and we are in 

fact entirely silent on it. 

It is not a product which we have any authority 

over, or any review of, and have never tested it or 

anything. So there's some -- we have to be very careful, 

I think, aboQt how we do this, keeping with the principle 

you stated, but then perhaps being sensitive a bit beyond 

that. 

CHAIRMAN IMBRECHT: All right, fine. Ive'll await 

the recommendation of your Committee. Let me make one 

brief announcement myself. This is not directly related 

to Committees, but I thought you might be interested in 

some of the progress on Northwest Power Issues. 

At lunch today, we had senior executives from 

Pacific Gas and Electric, Southern California Edison, 

Western Area Power Administration, and the CPA and SMUD, 

I believe that was it. Western Area Power Administration 2.5 
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has announced the results of a study on upgrade of their 

Cottonwood line which is an AC line of an upgrade between 

1,000 and 1,600 megawatts for a cost of approximately 

$220 million, no new right-of-way acquisition, et cetera. 

Very extremely encouraging, and the mechanism was establishe< 

basically, for full cooperation from our investor owned 

and publicly owned utilities with a commitment made by 

those senior executives, and I think they're in a position 

to make it, for the first time, to try to resolve some of 

the long-standing issues that have separated the publics 

and the privates. 

I find this very encouraging news, and I felt 

like sharing it with you because I think we're extremely 

close now to seeing some ink on a document within the 

next couple of months dealing with a major power purchase 

for California. 

I might say, there's tremendous system reliability 

advantages of this option as well, since it would be a 

third AC line, not within the existing corridors of the 

other two, and it also improves the reliability of the DC 

upgrade, which Southern California Edison and LADWP have 

announced as a joint project coming down through Nevada. 

Commissioner Commons I know has a substantial 

Committee report on electricity report. So that we can 

close out the rest of our agenda, and be in the position to 
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move to executive session, let me just try to do the last 

couple of items, and then I'll return to you if that's 

acceptable. 

COffi1ISSIONER CO~~ONS: It might take only 30 

seconds on the legislation to finish that. 

CHAIRfvlAN IMBRECHT: Oh, I'm sorry, I forgot 

complet.ely. 

COMMISSIONER COMMONS: Because you have a motion 

on t.he floor. 

CHAIRMAN IMBRECHT: I'm sorry. 

CO~ll1ISSIONER COMMONS: Was the Committee 

recommendation on the hydro that we drop the bill? 

CO~1ISSIONER CROWLEY: That's correct. 

CO~~ISSIONER COMMONS: I have no further 

quest.ions then. 

CHAI~ffiN IMBRECHT: All right, fine. Is there 

objection to a unanimous roll calion the motion as 

amended, the motion on the Legislative Committee Report, 

Item 19, hearing none, ayes 4, noes none. The motion is 

adopted. 

Is there a General Counsel Report? 

HR. CHAMBERLAIN: Yes. Just one informational 

item, Hr. Chairman, in addition to the short item I have 

for closed session. One week ago, the California Supreme 

Court notified us that they wished to have reargument in 



5

10

15

20

25

I 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

4 

16 

17 

18 

19 

~I 

22 

23 

24 

lL 

186
 

the case of County of Sonoma versus the Energy Commission 

and PGandE. This is the Geysers 16 transmission line case 

which we argued almost two years ago in the California 

Supreme Court, and has been held not under submission, but 

in some sort of abeyance. 

CHAI~ffiN IMBRECHT: This is the issue as to who 

has jurisdiction over the siting in that transmission line? 

MR. CHAMBERLAIN: The principal issue is probably 

the question of whether the Legislature had the authority 

to grant the Supreme Court exclusive jurisdiction to review 

siting decisions of the Energy Commission. No, this does 

not have to do with who has jurisdiction to site the line, 

that isn't in dispute in th"s case. 

But this case involves Sonoma County's challenge 

to our decision to grant permission for that power line to 

go forward, and as a principal issue that they raised, 

they tried to seek review in the Superior Court. They 

recognized that the statute specifically says that if they 

had to seek review in the Supreme Court, so they filed 

simultaneously in the Supreme Court, and then immediately 

moved to dismiss their own case in the Supreme Court on 

grounds of lack of jurisdiction. 

The Supreme Court originally issued a stay against 

construction of the line, but two years ago we managed to 

get that removed a few days later, and then they heard oral 
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argument on this j urisdict,ional question, and as I say, 

they have simply held it in abeyance since then. 

At the time, there were a number of justices 

who were either leaving the court, or recused themselves 

for one reason or another, and we had several pro tern 

justices. One possibility is that the -- it appears now 

that the full court, with some new justices, will be able 

to hear the matter. So that may be the reason. 

The argument is scheduled for Monday morning. 

CHAIRt'1A1~ IMBRECHT: Doesn't the California 

Constitution provide us, as the U.S. Constitution, that the 

legislative body has the authority to establish the 

jurisdiction of the various courts? That's the check that 

completes the circle or the loop, if you will? 

MR. CHAMBERLAIN: Well, there is - ­

CHAIID1AN IMBRECHT: I'm surprised that there 

would be any substantial issue there. I know that's the 

case with respect to Congress' relationship with the u.S. 

Supreme Court. 

MR. CHAMBERLAIN: Yes. I think it might be 

easiest -- well, basically, there was a case back in 1913 

that indicated that the only reason that the Legislature's 

grant of original jurisdiction to the Supreme Court of 

review of PUC decisions was valid was because there was a 

specific provision in the constitution that established the 
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PUC and gave the Legislature plenary authority to establish 

powers of the PUC, notwithstanding other provisions of the 

Constitution. 

Since then -- that was dicta in that case, and 

since then, that dicta has been substantiall erroded by 

a number of other cases. But the theory is, in fact, 

separation of powers, and it is in fact that no -- that 

the Legislature has no authority to trod upon, or limit 

the jurisdiction of a Superior Court unless the Constitution 

specifically grants it that authority. 

Now, with respect to qu~te a number of different 

agencies, the courts have allowed direct review of statutes. 

They've never stricken one down, but this was apparently 

a fairly -- I mean, the Legislature did think about this, 

or Leg Counsel thought about it at the time the statute 

was put In. There was some question about it, so within 

our own Act, we have a provision that says if that turns 

out to be unconstitutional, then there are certain 

provisions for review under the Superior Courts that 

limit the amount of review that can occur there. 

CHAlill,ffiN IMBRECHT: Very interesting. Okay, 

thank you. Executive Director's Report? 

EXECUTIVE DIRECTOR WARD: Well, I'm pleased to 

announce that the deficiency bill has passed off the floor 

of the Senate, so it's going to be on the Governor's desk. 
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I just signed a request for the Executive Order to give us 

our deficiency from that bill so -- hurray. 

Yesterday I testified on AB 3316 carried for the 

Commission by Assemblywoman Gwen Moore, the telecommunicatior 

bill in Ways and Means. It escaped Ways and Means somewhat 

narrowly after they gave a former consultant a bit of a 

hard time in front of that Committee. But everything went 

generally fairly well. 

The -- let's see, the number of the bill, I 

believe it's SB 2225, is Rosenthal R&D bill was put over 

until next week, and I understand that there was some 

degree of confusion. He was supposed to have waited until 

he had his proponents there, including the Commission, and 

his consultant called us at about 8:45, and evidently the 

Senator had taken it up, really, without anyone being there, 

and was having a difficult time. 

There were some absentees, and so it ended up 

getting put over until next week. It was on call all day. 

CHAIfu~N I~rnRECHT: What is the subject matter of 

that bill? 

EXECUTIVE DIRECTOR WARD: It was the Senator 

Rosenthal research and development bill, the $10 million 

bill. My concern is that if we lose that bill in the 

Senate, we may have a very difficult time with the Naylor 

bill in the Senate, and so I'm equally as concerned about 

s 
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the Rosenthal bill as well as the Naylor bill, and there 

may be some opportunity to inject our concern about that 

to various members of the Senate between now and the next 

time Senate Finance meets, and 1 1 11 let you know exactly 

what the state of affairs is early next week on that. 

CHAIRMAN IMBRECHT: All right, fine. I spent 

some time with Senator Alquist this weekend, so if you want 

me to raise it, I will. 

EXECUTIVE DIRECTOR WARD: Okay, I think that might 

be a good idea. 

The next issue on the schedule for the work plan, 

the planning process associated with 84/85 work plan as 

well as the 85/86 budget development will be to you next 

week. The time line for that -- we're gOlng to try to 

combine the fourth quarter review with the work plan. 

think that makes some degree of sense, and I don't think 

anyone will have any real serious surprises just having 

finished the third quarter review. 

I think that's about it. 

CHAIRMAr IMBRECHT: For the record, let me just 

mention to Commissioner Schweickart that one of my former 

colleagues suggested during the consideration of the 

teleco~~unications bill that this was an effort on my 

part to expand empire, and while I, of course, support the 

concept, I want the record to show that this was an idea 

I 
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originated by Commissioner Schweickart, and I'll tell you 

who that was privately. 

Is there -- that's the extent of your report. 

Is there any member of the public who wishes to comment to 

the Commission? Hearing none, Con®issioner Conooons, we'll 

return to you for your Electricity Committee Report. 

COMMISSIONER CO~~ONS: First, two short announce­

ments. The Appliance Committee will be having a joint 

workshop with the Public Utilities Commission on incentive 

programs with Commissioner Grimes representing the Public 

Utilities Commission and that will be in San Francisco 

on July 9th, and everyone is welcome to attend that, and 

we are preparing for that with the utilities and the 

industry would have a workshop on June the 8th in Los 

Angeles to have the manufacturers and the utilities sit 

down and work together in terms of how we can come up with 

some incentive programs, and the PUC will also be working 

with us at that workshop. 

Then the Energy Co~uission is going to be 

cosponsoring with the Air Resources Board in the South 

Coast Air Basin, Commissioner Imbrecht and myself will 

be representing our Comission for the R&D Committee on a 

methanol workshop, and that will be on June 29th. 

On the Electricity Report, the Warren-Alquist 

Act specifies that March 15th is the date that the demand 
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and -- the demand forecast and resource plans of the 

utilities must be submitted to the Energy Commission. 

have sent a letter to all the utilities specifying that if 

we do not receive the information by June 1st, that the 

Committee may not consider information from the utilities 

in the process. 

I received a telephone call today from Southern 

California Edison stating that they have completed the 

information and asking whether or not they should hand 

deliver it on Friday, and asking whether it would be 

sufficient if they were to hand deliver it on Monday when 

they had to be otherwise here, and I felt that was within 

the general intent of the letter. So that would be 

acceptable. 

What I want to do, though, today, is ask Thorn 

Kelly to give a status report on where we stand for the 

Commission on the receipt of information and the action 

I I m asking the Commission only -today is that the Commi ttee 

come back to you subsequently in terms of getting an 

understanding of what impact this could have on the 

Electricity Report, and potentially on the Biennial Report. 

To give a little background, we made major 

modifications to the submittals of the utilities to both 

simplify the process and to work with the utilities in 

terms of information that one met the following criteria 
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when it was needed by the Commission, second it would be 

used by the Commission in the forecasting procedure, third 

it was statutorily within our mandate, and fourth, it was 

cost-effective to get this information. 

This resulted in a significant reduction in the 

paperwork imposed upon the utilities and I think it's 

very sadening to note that 45 days roughly have elapsed, 

and as you'll hear from the report, that we certainly 

don't have compliance from the -- all five utilities 

despite the very major reductions in terms of the paperwork 

that we requested from the utilities. 

What ltd like to do, though, is ask Thorn to 

present a status report as to where we are on the submittals 

and where he expects us to be, and then we'll later come 

back in terms of what impacts this could have. 

MR. KELLY: The sheets you're getting have three 

main components. The first is our project status report 

summary of the status of utility submittals, the second 

two pages represents the hearing schedule that we have 

established associated with the time table already developed 

by the Committee, utilities and staff, and the third is a 

schematic view of major milestones in this hearing or 

utility, or staff presentation and Committee decisions. 

The first page has quite a lot of information on 

it, but I can summarize it for you in saying that on the 
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right-hand side, you will see a list of those participants 

who have already submitted their requirements, supply and 

demand side, Anaheim, Burbank, Glendale, Pasadena, Modesto. 

Also not on that list, on the right, but is hidden 

over In the left buried with the others, is San Diego, 

whose information is in. San Diego's demand technical 

documentation came in this afternoon, so they are in 

compliance. 

The other utilities, or parties, including DWR, 

none has completed all of the information. There's still 

outstanding components from each utility. PGandE still 

owes us a resource plan, and that's not due until June 1st, 

under prior agreements with Committee. 

LADWP owes us a supply plan also. We understand 

from the staff that it has been completed. It has been 

completed according to the forms given, but it is now 

awaiting their front office final approval before it 

gets transmitted to us. So it mayor may not get here 

June 1, which is tomorrow. 

COMMISSIONER COW10NS: Excuse me, on LADWP, I 

was told on March 15th, it was at the printers. 

MR. KELLY: We have some informal indications of 

what their resource plans are, and they've provided that, 

but it's not sufficient information for us to be able to 

go through in detail and start working, performing the 
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staff analysis. 

Commissioner Commons already covered the SCE 

submittals, that's both for demand and supply forms. SMUD 

still owes us a resource plan and I understand that they 

are -- the Board, that is, is going to consider that 

resource plan tonight. So it's our estimate that it 

probably will not get in tomorrow if there are any changes 

to it at all. 

DWR, through conversations earlier this week with 

their analyst preparing these, Gian Hargan, the name may be 

familiar to some of you Commissioners who have been around 

for a while, a former Energy Commission employee and 

resource planner. They have indicated that they are going 

to try to make J~ne ls~. they think that they will get 

management approval to get it through. If not, it will be 

in early next week, they expect. 

That's the s~atus. We had -- there were a few 

exceptions, but in general, we expected the utilities to 

turn in the demand forms and the resource plans quite a 

bit earlier during the year, and our work plan, and our 

whole in fact schedule, the hearing schedule, turn to the 

second page, assumed that they would. 

What's happening now is even today, we're not 

sure that all the other information will come In even on 

Monday, and to the extent it doesn't come in, that may 
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jeopardize our schedule. We're trying to honor the 

schedule. Commissioner Con~ons has impressed on us the 

need to try to honor that schedule as much as possible, and 

it just -- it depends -- we may have options down the road 

of extending the schedule that we have, or skipping some 

components that may not be as critical, there may not be 

as much disagreement among staff, utilities and other partie c 

and we won't actually know that until we see the resource 

plans and know what the issues are. 

So we can't actually tell what the impact will be 

on the schedule until we've had a chance to see what the 

plans are, and have them take a look at what our forecasts 

and our analyses show. We'll be working on that during the 

next few weeks as the resource plans and forecasts come in, 

and then we can adjust or not adjust this last schematic 

based on that information. 

CHAIRMAN IMBRECHT: May I ask what justification 

do the utilities provide for these delays? 

MR. KELLY: Management approval in one case, 

probably lasting for 60 days or more, reproduction problems, 

I say that with a smirk, but I know for a fact that our 

Energy Conmtission reports have been delayed in reproduction 

much longer than that, usually long before the deadlines 

though, so we manage to meet the deadlines, as we intend 

to meet the June 1st deadline tomorrow, but they vary. 

, 
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CHAIRMAN IMBRECHT: But I guess my question, I 

mean, reproduction, that doesn't -- these things don't have 

to be printed up formally for them to submit them to us, 

do they? 

MR. KELLY: In some cases the utilities do that, 

yes, the send 

CHAI~ffiN IMBRECHT: Well, they may do that, but 

couldn't they submit to UE a typed version, and then when 

they have it in a printed form -­

MR. KELLY: Well, they've chosen not to do that.
 

CHAIRMAN IMBRECHT: Have we requested it?
 

MR. KELLY: We've requested it, and in some cases,
 

the utilities have provided us sort of unofficial copies, 

but they haven't provided sufficient numbers and -­

CHAIRMAN H1BRECHT: Do we have any remedies for a 

violation	 of law? 

COMMISSIONER COJl1r'lONS: Yes. 

CHAIRMAN IMBRECHT: Okay, Commissioner Commons? 

co~rnISSIONER cor~ONS: What apparently has started 

getting the information is when the letter was sent out 

under my signature saying we may not consider information 

unless it's submitted by June 1st. Now we're starting to 

get information from two of the major utilities, one has 

come in today and one is coming in on ~onday, or submitting, 

and we do have legal remedies which our legal counsel could 
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address, but the one that seems, at least without going to 

a court to have some impact, is whether or not the 

Committee would consider information if it's not submitted 

timely. 

One of the reasons I wanted to raise this was 

I know you, Mr. Chairman, have, you know, gone to the 

Legislature and stated that you will have a document at a 

certain time, and you've also gone to the administration. 

I'm very concerned that we're able to meet your needs in 

terms of putting together the BR Report in terms of having 

the Electricity Report meet the schedule. 

So I try to keep the full Commission informed 

at every step of the way. 

CHAIRlJ1AN If.'lBRECHT: Okay. It seems to me there 

is some flex in this schedule, and I appreciate the 

information. I guess I would ask to be periodically 

apprised of the situation, but my guess is that the 

Electricity Report were adopted even as late as the third 

week in March, something of that nature, we could probably 

still meet the May 1 deadline under the revised BR schedule. 

Okay, anything further? 

CO~~ISSIONER CO~il10NS: That's it. 

CHAIRMAN IMBRECHT: Right on schedule. ~vell, 

unfortunately, Commissioner Gandara is not back. We have 

an item of the General Counsel for executive session, so 
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I think we'll adjourn to executive session at this juncture. 

We've taken care of the public agenda, and then we have a 

personnel matter for executive session as well. 

(Off the record discussion.) 

CHAIRJ.'1AN HrnRECHT: Let's reconvene in my office 

at -- what time do you have to leave Commissioner Co~mons? 

COMMISSIONER COMHONS: I have a 5:15 plane. 

CHAIR~ffiN IMBRECHT: Can you possibly take a 

slightly later plane? 

CO~~~ISSIONER CO~ONS: There is another flight 

at 8:00 o'clock and I have a dinner engagement. 

(Off the record discussion.) 

CHAIRMAN IMBRECHT: The meeting is adjourned for 

for executive session, and w~ll adjourn upon conclusion of 

the executive session. 

(Thereupon the business meeting of the California 

Energy Resources Conservation and Development Commission 

was adjourned at 4:40 p.m.) 

--000-­
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