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PROCEEDINGS
---00o0~---

CHAIRMAN IMBRECHT: Call the meeting to order.
Please rise and join us in the flag salute.

Commissioner Noteware, would you please lead
us in the Pledge of Allegiance.

(Whereupon, Commissioner Noteware led the parties
and the audience in the Pledge of Allegiance.)

CHAIRMAN IMBRECHT: All right. -~ Good morning.

One housekeeping item, in deference to one of the parties
that wishes to appear on Item No. 1, which is the considera-
tion of possible adoption of modification to the Cool Water
Coal Gasification Project AFC decision, and that is the

San Bernardino Alir Pollution Control District, I understand
they cannot be in attendance until after the luncheon recess,
and so we will take that item up at the conclusion of our
luncheon recess.

As a consequence, then, the first item to come
before the Commission today is Item No. 2, which is
Commission consideration and possible acceptance of the
Sander Municipal Solid Waste Project Application for
Certification. This AFC was filed on September 3, 1985,
by Signal Environmental Systems, Incorporated. The
Commission will consider the recommendation of the Executive

Director regarding the adequacy of data which has been
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submitted.

Mr. Ward, would you like to present that recom-
mendation to the Commission, please?

EXECUTIVE DIRECTOR WARD: Yes. Thank you,

Mr. Chairman, and good morning, Commissioners.

The letter that you've received on the 8th of
October from me indicates that we have found the data to
be insuficient to begin the siting process for the Sander
application.

Chris Tooker and Dorothy Dickey are both avail-
able to discuss the specific elements of that recommenda-
tion. I should also point out that the Applicant has sub-
mitted some information this morning, Signal Environmental
Systems, Incorporated, which specifically outline some
of the issues that they feel are relevant to a discussion
of data adequacies, so I would recommend that the
Applicant be allowed to come forward and discuss some of
those issues prior to the staff's presentation.

I would also point out that the staff has not
had a chance to review Signal Environmental Systems' most
recent submittal. We just received it this morning.

COMMISSIONER CROWLEY: But you are suggesting
that they make their presentation before staff presenta-
tion?

EXECUTIVE DIRECTOR WARD: That -- in other words,
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I'm not in a position to be able to give you a summary
in the context of our presentation as to what Signal finds
applicable or not applicable to our recommendations, and
they may be in a better position to do that at this point,
but --

COMMISSIONER CROWLEY: I have a letter here dated
October 2nd, to Mr. Thomas Page, from Mr. Frank Mazanec;
is that correct? And also a submittal on the proposed
California Energy Commission decision on completeness of

standard, which was submitted by Signal Environmental

Systems, and those are the two documents that I've received.

Is that your data that you've turned over to us this morn-
ing?

MR. MULLIKEN: Ms. Crowley, for the record, I'm
David Mulliken. I'm the head of the Environmental Law
Group in the San Diego office of Latham & Watkins. We're

representing Signal Environmental Systems.

With me this morning, my colleague Chris Garrett,

also in our office, and Nickie Clay, who is the Project
Director at Sander.

The information that was submitted this morning
that you have in front of you consisted of the proposed
-- the proposed CEC decision on the completeness of our
application. What that really is is an attempt -- as I

think Mr. Ward has correctly identified, is really an
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4
attempt on our part to narrow the issues and to obtain
guidance from you within the short time that we have avail-
able here this morning.

The letter to SDG&E from Mr. Mazanec is relevant
to the topics that are really addressed more comprehen-
sively in the proposed CEC decision that I think provides
probably a helpful framework for discussing the issues,
and I certainly concur with Mr. Ward that if we focus our
attention on that maybe it will narrow the issues that
you need to deal with.

EXECUTIVE DIRECTOR WARD: I think what's appro-
priately called out here, Commissioner, is that they recog-
nize -- and correct me if I'm wrong -- they recognize that
that their application is not sufficient at this point
in time, due to some factors that are largely beyond their
control and appear to be interpreting our regulations to
allow a conditional acceptance, so I think that's the foun-
dation under which they are presenting their argument
today.

COMMISSIONER CROWLEY: I beg your pardon, sir,
but would you tell me your name again?

MR. MULLIKEN: Yes, ma'am. My name is David
Mulliken.

COMMISSIONER CROWLEY: Thank you. Then,

Mr. Mulliken, if you would proceed and give your
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presentation at this time.

MR. MULLIKEN: Thank you very much, Ms. Crowley.

If I might, I think it would be very helpful
for the Commission, since this is the first opportunity
we have had to address you on this project, I think it
would be helpful, before we launch into the discussion
of the data adequacy, if we could have Nickie Clay spend
a few minutes offering some of the background in this
project that I think is very helpful for you, because I
think in some respects this project is really sui generis.
It started as a municipal project, as I think you know.
I think what probably may not be known to the Commission,
because indeed we were not before you until an upsizing
decision relatively late in the project history resulted
in it coming before -- coming within your jurisdiction,
and I think there is some backgrund, and again we appreci-
ate the time limitations you've got, but I think that
Nickie could offer some very helpful background here that
may set the stage for what we're going to discuss, if that's
agreeable to you.

COMMISSIONER CROWLEY: Yes. It would be indeed.

MR. MULLIKEN: Thank you.

MS. CLAY: Thank you very much, Dave. I want
to clearly indicate that I am here today representing the

City of San Diego and the County of San Diego, and I'm

3
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6
an employee of the City and County of San Diego.

What I'd like to do today is give you a little
bit of background on the project. As David pointed out
to you, it has been around a while, and give you some of
that perspective.

I'd also like to discuss with vou a little bit
the City and County's role in this project, and then also
I would like to urge your conditional acceptance of the
application.

In terms of background, the project was first
conceived in 1977. The City of San Diego was faced with
the closing of its major landfill, was going to be going
into another landfill, but realized that was really the
end of their landfill capacity at the City of San Diego,
so a joint task force between the City of San Diego and
the County of San Diego was established in 1977.

It was more than just a task force in name. A
good deal of commitment in terms of funds and staff have
been, since 1977, put towards a -- in a direction of find-
ing some sort of a solution to this garbage crisis, which
I don't know if you have been -- heard about before, but
as you review more of these waste energy projects I think
you will hear more about this garbage crisis that most

urban centers in California are facing.

We put together a team of really eight consultantsi
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We hired the Mider Corporation, which is a technical
consultant out of the East Coast. We hired both Recon,

who is a local environmental firm, and ESA out of San
Francisco to do our environmental work. We hired Merrill
Lynch to be our financial consultants, and then the

Ecology Center as our recycling consultant, so we put
together a team of experts, then developed a request for
qualifications and request for proposals for firms to come
in and do waste energy in San Diego.

The goals we loocked at through this whole process
-- really, it was very simple. We were looking for some-
thing that was technically sound. We wanted to make sure
the plant was going to work. We didn't want to build some-
thing and have it not work, so we wanted it to be tech-
nically sound. It had to be environmentally sensitive.

One of the things we were doing is we were going
outside of California and a lot of these firms were just
not aware of California regulations, so we did quite a
bit in both these documents in terms of exactly what
California regulations were and what they were going to
need to meet environmentally.

And then the third thing we really stressed was,
of course, it had to be economically viable, because the
City and County had to be able to afford it, so those

were the three kind of pervasive goals you had throughout
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this planning process and throughout the bid documents.

The City and County, after extensive evaluation
we had three different review panels, lots of citizen
input, did select Signal Environmental Systems to own,
operate and build a waste energy facility in San Diego.

I think what I'm trying to kind of paint with
this’' very brief overview is the fact that this project
is not lightly conceived or it's not something we've put
together in three months. 1It's something I think that
both the City and County, both at a staff and elected
official level, have spent a good deal of time thinking
about and putting together and evaluating.

In terms of the role that the City and County

will continue to play in this project, the number one thing

we do, and a lot of times people laugh about that, is we
are going to supply the garbage. We will be supplying
about 2,250 tons per day of garbage.

The plant is proposed to be located at the

Miramar landfill, the City's only remaining landfill, which

receives about 4,000 tons of garbage a day, so we feel
we have that well in hand from our perspective.

We will also be the owner of the site. Signal
Resco will be the owner of the facility, but the City and
County will continue to own the underlying site. That

keeps us involved in your process, of course, because we
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9
have a federally listed endangered species on the site,
which the City and County, together with t = Navy, will
be mitigating.

And also the City and County, even though we
are no longer really involved in the permitting process
that's now in your corner, the City and County are respon-
siblé for figuring out someplace to put that garbage down
once we've picked it up, because this always seems to be
the concern out in the community, is we'd like to see the
garbage picked up every week, but it's our responsibility
as the City and County to put it down, so that's really
kind of our third involvement in this project.

The action to date that the City and County have
taken on this project is that in March of this year the
City Council on a nine-zero vote approved in concept, pend-
ing your environmental review, the business and the finan-
cial aspects of this, the technical and the financial
aspects, and are really awaiting your review of the
environmental aspects of it.

So, just in closing today, I would say that I
do urge your conditional acceptance of this application.
We're anxious to -- to see your environmental analysis,
and to this point in time really think that it -- it seems
to be very, very thorough, and we also appreciate the

extensive public information program that you have started
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in San Diego.

So with that I'll turn it over to Dave.

MR. MULLIKEN: Thank you, Nickie.

It seems to me that in order to frame the issue
this morning we can understand that we're approaching this
I think from a somewhat different perspective than the
staff is.

As the Commission itself well knows, the issue
that you are being asked to deal with today is not the
question of whether or not this project ought to be approved|
whether or not a permit ultimately ought to be issued for
it, but the only issue that you're dealing with is the
question of whether or not the material that's been sub-
mitted constitutes an adequate data submittal in order i
for you to accept the AFC and to commence review and proces-
sing.

Nickie may not have emphasized to the extent
that she might have otherwise the importance of that
process commencing quickly. Indeed, the City and the
County are prepared to respect the pre-emption of permit-
ting jurisdiction that occurs as a result of the upsizing i
of this project.

By the same token, they are the ones in a very
practical sense who deal with this project as it's going

to get built. They are the ones who will live with it
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when it's in the community, and so they are very much
dependent on you to do the environmental analysis that
the -- that your pre-emptive process contemplates your
doing it and doing that quickly, and while it's fair to
say that they are respecting the jurisdictional allocation
of responsibility here, that they are literally waiting
with 'bated breath to get the benefits of environmental
analysis, which in a more traditional process they would
be, of course, doing themselves through the -- through
the CEQA process.

So therein lies a major reason for their desire
to see this process move forward quickly, and I think the
basic pitch we want to make to you today is this. Please
keep in mind what it is you're being asked to determine,
and that's the question of whether or not the data that's
there is adequate to allow the review and analysis process
to start.

The issue for you to decide today is not the
question of whether or not all of the environmental
analyses and presumptive choices that ultimately must be
made by you have been made correctly or incorrectly; to
merely look at the narrow question of whether or not the
data is adequate.

Now, the staff recommendation is that the appli-

cation not be accepted because the data submittal is deemed
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inadequate.

Our suggestion to you is that we take a different
approach to it, and that is to recognize the application
as being conditionally acceptable and to conditionally
accept it subject to the condition that certain deficiencies
be responded to within a time certain, and I think that
that approach is one that is appropriate to the nature of the
material that's been submitted to you, and to put that
in its proper perspective.

That's what Signal submitted a couple of months

ago, for volumes of material. That four volumes of material!

in turn was built upon the years and years of analysis
that the municipality itself had done before we started.

This four-volume submittal engendered a response
by the staff that, depending on who was counting it, maybe
there were something like 138 identified deficiencies.

We then had a workshop, I guess about a month ago, and

in that workshop we really tried to parse out our respec-
tive perceptions of those -- of those hundred-odd defici-
encies.

And what we ended up with I think was a common
understanding as to the fact that those deficiencies them-
selves could be categorized in several different ways.
First of all, there were certain areas where 1 think there

was agreement between the applicant and the staff that
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additional material was required.

There was an additional area where data was
sought by the staff that we think a fair reading of the
-- of the legal standards applicable to the data would
have said it's not really adequate, it may be helpful,
it may be informative, but it is above the minimum neces-
sary to satisfy the legal standard, but again, without
~- because our major objective here is to be forthcoming
with all the information that's available and relevant
to the project, and to move the analysis forward as
gquickly as possible, that we didn't see that it serves
anyone's interest to fight about whether it's legally
required or not, that we simply want to -- the information
is there, it's accessible, let's -- let's get that into
the process.

But then there were some more troublesome cate-
gories of information. First, categories of information
where we were being asked to provide information that was
really within the domain of other organizations, either

the entities that we're going to deal with, i.e. San Diego

Gas & Electric, or in some cases information that was within

the domain of other agencies that have been involved in
this project before this time.
Again, by way of example, the Deparment of

Health Services, and there we felt that indeed that both
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a legal and a practical approach to the problem suggests
that our application not be deemed inadequate, because
that information that is within the domain or control of
those other agencies is not included in the application.

Another area that I think was a little more
troublesome was in areas where the staff was searching
for information which arguably might address issues outside
of the CEC jurisdiction, and we didn't want to be the --
frankly, the arbiter of jurisdictional disputes or differ-
ing perceptiosn of jurisdiction between the CEC staff and
the staff of the Public Utilities Commission, but we at
least wanted you to be sensitive to it and to give us the
kind of direction we feel we need.

I guess --

CHAIRMAN IMBRECHT: Can you be specific with
respect to those areas?

MR. MULLIKEN: Well, yes, sir, Mr. Imbrecht,
and I thought -- and I apologize. I may be belaboring
the point here, but I thought if I could set the framework
and the -- and the proposal we have before you today, I
think we'll fit pretty neatly --

CHAIRMAN IMBRECHT: All right. Fine.

MR. MULLIKEN: -- within those pigeonholes, if
you'll bear with me for a moment.

The other area that was somewhat troublesome




10
1"
12
13
14
15
16

17

18 |

19
20
21
22
23
24

25

15
for us, and we're going to be seeking your guidance this
morning, is areas where I think a fair reading would cause
you to conclude that the data itself is adequate, but our

consulting team may have taken a different approach to

the analysis of that data and has developed different inter-

pretive methodologies for dealing with that data than the
methodologies which the staff itself might prefer, and
it's our belief that in the choice of those alternative
methodologies the staff may have confused the question
of data adequacy with the question which you all ultimately
will have to resolve, and that's what's =-- what's the right
answer that you derive once you've looked at all this data.
Finally, some areas where we just simply felt
indeed we've given you the information more than -- more
than adequately, but the staff either hadn't, because of
either an organizational shortcoming in our presentation
of data, or because of the shortness of time available
to staff in looking at this massive submittal, that the
staff may have simply overlooked some data that we had
submitted.
Out of that framework, what we tried to do for
you today is to take -- well, and I should say probably
one more step in the process. We had our workshop, and
frankly I think the workshop was very helpful to all of

us. We -- and I think what it resulted in, in Mr. Ward's
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submittal to you today, was a reduction in that list of
deficiencies from some hundred-odd down to I think, by
our count at least, 48.

Now, of the 48 deficiencies, we have got a little
three-page submittal here for you that we -- that contem-
plates a c: ditional acceptance, and it really reflects
our proposed resolution of those remaining 48 deficiencies,
and of those 48 deficiencies, 38 of them, our position
is I think very simple and very straightforward. The
information either is indeed relevant and should be pro-
vided to you, and we will, or the information falls in
that second pigeonhole I described of it may or may not
be legally relevant to the determination of minimum
adequacy requirements, but we're going to give it to you
anyhow.

And those 38 items, regardless of which pigeon-
hole they fall into, are noncontroversial. We understand
what the staff wants. We've had a sufficient dialogue
with the staff that they are not going to present a problem,
and that information we're going to make available to the
staff by the 24th of October, so that really leaves us
with ten deficiencies to deal with, and those ten defici-
encies I think are grouped collectively into those other
three pigeonholes, and now maybe, Chairman Imbrecht, I'm

going to come to answer a question that you have been
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patiently waiting for an answer on, and that's -- give
me some examples.

Well, if I might --

COMMISSIONER GANDARA: Excuse me, Mr. Mulliken.
Could I interrupt you before you do that?

MR. MULLIKEN: Yes, sir, Mr. Gandara.

COMMISSIONER GANDARA: Your response, as you
have indicated, you know, goes forth by Data Deficiency
No. 1 through No. -- the information that I have here,
the staff memo dated October 3rd, with the 1list of defici-
encies, does not have numbers attached to those deficien-
cies. Are you =--

MR. MULLIKEN: I'm --

COMMISSIONER GANDARA: Did you take these defi-
ciencies and number them yourself, and is that what you --

MR. MULLIKEN: Mr. Gandara, we did, and I -- and
I apologize, because we realized that the numbering system
we've used is one that we've just sort of overlaid on the
staffing, but I think as we walk through it I can probably
correlate them for you, if --

COMMISSIONER GANDARA: Okay. I would appreciate
that.

MR. MULLIKEN: -- if you would like. Yeah. That
we —- I've got some margin notes here that hopefully are

helpful on the point.
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That -- let me ask you to start with No. 5 on
our submittal here. It's the Paragraph No. 5, and we call
it Data Deficiency No. 2, Demand Conformance. Mr. Gandara,
you will find that so-called data deficiency, that's at
page 1 of the staff report, and it's the -- it's really
the second item under that category of demand conformance.

CHAIRMAN IMBRECHT: Appendix BB-17?

MR. MULLIKEN: Yes, sir.

CHAIRMAN IMBRECHT: Appendix AB-4?

MR. MULLIKEN: Yes, sir, Mr. Imbrecht.

The requirement itself is stated as electrical
supplies which are likely to be available, including
transfer capabilities from outside the service area, and
a summary of facilities operated or proposed within the
service area.

As you can see from the staff report there, the
indication as to what information is needed is identify
power transfer capabilities from outside the SDG&E service

area, identify all power facilities operating or proposed

for operation within the SDG&E service area, at the proposed

time the project identified in the application is to begin
operating.

Now, Mr. Imbrecht, I think on that issue, that's
probably an example of an area which in our judgment falls

into one of two categories. Number one is information
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that quite frankly isn't within our domain. SDG&E is,
as you know, our -- the exclusive public utility in San
Diego providing power to its customers. It does so under
a specific :.charge from the Public Utilities Commission,
and it was a highly regulated entity. It's got responsi-
bilities to meet customer demands there. It knows what
its.System is, it knows where it's getting backup power,
it knows where it's getting its standby power. We're not
in the business of second-guessing. It's what it does
to deal with = marginal power requirements, where it's
wheeling requirements are being involved, and so forth.

We're delighted to ask SDG&E to tender that
information. I don't think by any fair construction of
the process that you envision here that the absence of
that information could be deemed a data inadequacy in our
submittal. I don't -- that may be information which is
very helpful to the CEC staff to have in understanding
as it goes through the analysis of our application. and
ultimately positions itself to make recommendations to
you, but I think it's quite clear that it's with outside
our domain, and so our -- and our suggestion and what we
envision there in Item No. 5 is that we would -- to the
extent we have any control over that process at all, that
we would satisfy that requirement by submitting a letter

to SDG&E, a letter similar to the one that Ms. Crowley
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has already referred to, which is relevant really to
another item, but we would submit that letter to SDG&E
and ask them to address their response directly to the
staff.

I'm a little sensitive about the jurisdictional
issue there. I mean I think -- from one perspective, at
least, I think a fair answer to that whole question is
SDG&E has an obligation to its customers to supply their
needs.

A question asked of us in the workshop was, well,
what if the assumptions that SDG&E is making about its
ability to provide standby power to you or backup power
in the event that you go offline, what if they have over-
committed themselves and are therefore unable to provide
existing customer demands because they are fulfilling
standby power requirements for you, I think that's an
interesting issue.

I assume that SDG&E clearly understands its
statutory mandate in the Public Utilities Code to provide
power to its customers. The extent to which it's relevant
to this application I really feel hopelessly outclassed
on dealing with that issue, and I just don't think it's
relevant to the question of whether or not our submittal
is adequate at this Jjuncture.

So I really want to encourage us to deal with
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that issue by our merely tendering that request, or really
just being a conduit for that request, to SDG&E with the
contemplation that the information will be forthcoming
in whatever form they are able to provide it to the CEC,
and our process can move forward.

I think the same can be said, if I could take
it out of order here, if I might ask you to refer to what
we have numbered as paragraph 12 on page 2 of -- of our
proposed decision to you.

It's -- our Item 12 there, which is called the
-—- refers to a data deficiency that, Mr. Gandara, we have
numbered as Item 15, Waste. You would find that discussion
of that deficiency at page 5 of your staff report, under
the category of Waste, and it's right there at the top
of the page.

The requirement is characterized as a detailed
description and discussion of any significant adverse
impacts on human health, including assumptions, methodo-
logies and studies, and the -- I think it's important to
read what the Information Needed section says there.

"Substantiate the statement that the project

ash residues have been classified as non-
hazardous by the California Department of Health
Services..."

Our substantiation for that is clearly not a
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question of data adequacy. Our substantiation for that
is embodied entirely in a letter which DOHS has addressed
to us, a letter which is now codified under the Campbell
bill last year, SB-2292. The DOHS determined our ash
residue to be nonhazardous.

So therein lies the ultimate substantiation for
that position. ©Now, to the extent that DOHS undertook
its own analytical processes that the DOHS applied an
analytical methodology in reaching that determination,
my suggestion to the staff is, as it was in the workshop,
that they talk with their colleagues across the street
and get that information.

They can do that a lot more easily than I can.
I didn't get to sit in on the deliberations that prompted
the DOHS to determine that the ash residue was nonhazardous.
The -- all the information relied upon by DOHS, DOHS's
analytical methodology in reaching its conclusion that
the ash residue was nonhazardous, are all sitting there
right across the street for easy access by your staff,
and my substantiation of that issue is the letter we've
got that is included in the application which says your
waste has been determined by DOHS to be nonhazardous.

So, there again, it seems to me, I'm sort of
in a Catch 22 here, that that information is available

from another agency, to the extent that it's own thought
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processes are embodied in it, there it is. It can be
easily obtaiend and may well be relevant to the -- to the
review and processing of our application, but the applica-
tion -- to say that the application itself does not contain
sufficient data to be deemed adequate for acceptance and
commencement of that review process is really confusing,
I think the fundamental issue that you've got to deal with
here.

I apologize for taking that one out of sequence,
but it seems to me they both kind of fall in the same
pigeonhole there, be it SDG&E or DOHS. In either event,
they are the ones who can provide such information as
relevant.

If we go back to the first page of our proposed
decision here, Items 6, 7 and 8 deal with the question
of our -- the data adequacy of our application concerning
the biologic analysis, the biologic survey and analysis
that was done, and the correlation with the staff report
there, Mr. Gandara, on our Item 6, which is -- which we
have numberd Data Deficiency No. 3, that would correlate
to page 1 of the staff attachment, and the first item
under Biology there. I guess that's about halfway down
the page on that first page there.

And the correlations for our Items 7 and 8 there

would be the Data Deficiency No. 4. That would be the
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second item under Biology, and then the third item under
Biology, over on the second page of the staff report.

If I can take a minute on that again, I think
it makes a point that we're trying to make generally here.
If we weren't before CEC and we were doing our own EIR
process, and we had to deal with abiologic -- the environ-
mental consequences on biology of a project like this,
what would we do?

Well, we would be proceeding inder CEQA, and
we would really undertake a three-step process. We would
gather data, and once we had completed gathering that data
we would then analyze it to try to determine out of that
data base which, if any -- what, if any, significant
impacts on biologic resources would result from our project

proposal, and once we had identified the -- what we deemed

to be the significant environmental impacts from the project;

for those significant impacts and those alone we would
then formulate proposed mitigation measures to mitigate
the significant impacts.

Now, if we were doing the preparation of the
draft Environmental Impact Report under contract, and then
we tendered that to the municipal agency we were dealing
with, the municipal agency would then sit down, and they
might well disagree with us on our analysis of which of

the project impacts might be proeprly deemed significant

!
|
|
|
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impacts.

And if they disagreed with us on that, then
undoubtedly they might disagree with us as well as to what,
if any, mitigation measures needed to be addressed to deal
with those significant impacts, but clearly those latter
two functions, that is disagreeing with our analysis of
what 'did and didn't constitute a singificant impact, and
then formulating mitgation measures, is -- that's analysis,
that's interpretation, and ultimately may embody a dif-
ference of opinion, but it doesn't go the question of the
adequacy of the data that forms that analysis.

Now,the staff may well disagree with the signifi-
cance determinations that we've made in our application.
They may well then conclude that they would want to look
at further mitigation measures, but that doesn't bear on
the question of whether or not the data we've provided
the biologic survey information we've provided, gives
sufficient data to allow the review of the application
to go forward.

And on that one in particular, I think I feel
gquite strongly that it's Jjust -- all we need to do is to
look at the Information Needed section of the staff report,
and compare it with our application. I'm not going to
ask you to read four volumes today, but I have taken the

liberty of copying a few pages, and if Chris can just
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distribute them for you I think it will simplify your
sorting through four volumes of material, and I don't even
pretend to want to ask you to -- to read those few pages
that are there, but I do think it's helpful for you if
you will simply leaf through them.

That is simply a copy of the biologic assessment
information that's contained in our report, and you start
looking, for example, at what the staff believes to be
an informational inadequacy, and they -- as you look here,
you see, for example, provide detailed results of on-site
wildlife surveys. Wildlife information in the -- in the
document provided inadequate consideration of wildlife
species. Include literature surveys.

Well, you'll find literature surveys there.
Historical data, you'll find historical data there. Field
methods, we've got a section right in there if you'll leaf
through it describing field methods. Analysis of habitat,
you'll find a section that's talking about exactly that
issue.

Results of field survey, again that --  results
of field survey are right in there, and qualifications
of investigators, it's -- it's right there. As I say,
you can just -- I think you can leaf through it, and you'll
see the categorical headings there and the discussion,

and I guess I -- on that score, really, I ask only that
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vou judge for yourself whether or not the information that
is there is adequate to provide the basis for doing the
analysis that's necessary.

I'm not asking you to -- to agree or disagree
with our analysis of which impacts, if any, might be sig-
nificant. I'm not asking you to agree or disagree with
which, if any, of those impacts would then in turn require
mitigation measurse. That's an issue to be resolved at
the time that you're deciding whether or not to grant the
permit.

It's not an issue that needs to be resolved in
determining whether or not the data submittal is adequate
in order to allow the application to be accepted.

On the second page of our proposed decision to
you under what we've got as Item 9, there the data defi-
ciency we've numbered as No. 6, it correlates with page 2
of the staff reports, and that's the first item under Air
Quality there at page 2 of the -- of the staff report,
and I would like to ask =-- in fact I think we can probably
productively deal with both No. 9 and No. 10 at the same
time.

The data deficiency we have numbered No. 8 under
Air Quality correlates with the third item on page 2 of
Air Quality, and, Chris, why don't you -~ why don't you

go ahead and tackle that one. I think it's --
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MR. GARRETT: 1I'll try to be very brief.
CHAIRMAN IMBRECHT: Pardon me. Would you state

your name for the record and affiliation?

MR. GARRETT: Christopher Garrett. I'm also
with Latham & Watkins in San Diego =--
CHAIRMAN IMBRECHT: All right. Fine. Thank

you very much.

MR. GARRETT: -- representing Signal Environmental |
Systems.

Item No. 9 there, which is the Air Quality, the 5
first item, this -- the application that we have submitted

contains a comprehensive list or statement of what we

believe the emissions from our facility will be. That
statement of emissions is backed up by a -- a document
that was prepared by Rust Engineering -- is that right
-- and the -- let's see, the -- that's in Appendix I. We
have a separate document of 50-some pages labeled Emission
Factor Support Documentation. E
In that document the Rust Engineering Firm which !
prepared that for us loocked to I believe five different
sources of information about the emissions from our facility.
One of those sources of information was a report put
together by the Air Resources Board. Another source of
information was I believe some literature put together

by environmental professionals who had surveyed the field,
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and one of the five items was information from Signal's
Westchester County facility in New York and the emissions
from that facility.

And the emissions from that facility were pre-
sented in the backup document.

What the staff is asking here, and I believe
it is information that will be relevant to considering
our application, is the specific source test data which
gives specific constraints for how that data was collected
from the Westchester facility. We're going to provide
that. We hope to be able to provide that by October 24th.
Our only point here is that we don't see that it's rele-
vant to determining whether our application for the San
Diego facility is adequate, that we be required in an
initial submittal to provide all of the information about
all of the source tests that have been conducted at
another Signal facility in another state.

We don't have any problem with providing that
information. We're going to request that it be designated
as confidential. We will provide it, but we just don't
gquite understand the philosophy that would require infor-
mation about another facility as a condition for deeming
our application adequate, where we have otherwise presented

extensive documentation and support based on a number of

different factors for our emissions estimates in our initial
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application.

The second item, Item No. 10, which is the --
also on page 2 under Air Quality, the third item that's
listed, that can be dealt with specifically. We simply
don't believe that enrichment of small particulates with
trace elements and organic compounds is a significant
adverse impact on the project.

The staff might disagree with that. I think
that's going to be one of the issues that we'll consider
in the -- in the substantive hearings on this -- on this
matter. As an initial application and a test for whether
our initial application is complete, it should suffice
for us to asy we don't believe it's a significant impact,
and if the staff would desire further information on that
in the proceedings we'd be glad to provide that, but at
the moment it appears just to be simply a request for
scientific information. It's not related to any of the
significant impacts that we've identified in our applica-

tion.

I'll go ahead, too, I think to Item No. 11, which

deals with data -- what we call Data Deficiency 12, which
is on page 3, Air Quality, Item 7, and then on page 4,
under Health, the first two items, what we call Data
Deficiencies 13 and 14.

The Energy Commission staff's data deficiencies
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refer to a letter from the San Diego Air Pollution Control
District.

As an overview, I think I can simply state all
of these deficiencies appear to us to either again relate
to requesting specific information about Signal's
Westchester facility, which we're happy to provide later
on in the process, or they question or disagree with
methodology which Signal used in preparing a risk assess-
ment for this project.

I'm not sure how many of you are familiar with
the concept of a risk assessment to start with. I know
that Commissioner Crowley is perhaps familiar with it from
the Irwindale proceedings.

It's not a specific item that's required by the
San Diego Air Pollution Control District rules and regula-
tions. It's not a specific item that's required by the
Energy Commission regulations. However, in talking with
staff before we submitted our application, it became clear
to us that they would like us to do a risk assessment of
potential health effects from suspected cardinogens that
might be in emissions from our facility.

We put together a risk assessment using a method-
ology we believed is appropriate. It's I believe Appendix
M -- is that right -- N. It's about -- I'd say about a

hundred pages. It utilizes a number of different sources,




10
"
12
13
14
15
16
17
18
19
20
21
22
23
24

25

32
cites to a variety of literature to substantiate its
methodology and conclusions.

A number of these items -- and I think the best
way to deal with this in the short period of time we have
is just to read from one of the items which the staff has
concluded our application is incomplete, and that would
be Item No. 7 in the San Diego Air Pollution Control
District letter, which is at the very end of your materials.
It's on page 2 of that letter, Item No. 7, and it says,
basically, that our application is incomplete because of
the failure of the risk assessment to justify why the
method used to determine the 2,3,7,8, TCDD toxic equivalents
of PCDD and PCDF was not that specified by the California
Department of Health Services.v

I think just reading through that, that's clear
that what's there is not -- not so much a statement that
raw data about the project wasn't provided but, rather,

a disagreement about methodology. That's -- that I think
is an important disagreement, and that's something that

we should deal with in the substantive proceedings on this
application.

As an initial application, certainly your regula-
tions don't specifically provide, nor do I think you can
imply, that one of the items is to justify why one method

versus another was used in estimating a toxic equivalent
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or toxic effect of certain types of emissions from the
facility.

On that specific item, just -- just to deal with
it, we did in fact provide justification. We cited to
a study that was done by EPA which used these precise
toxic equivalents, and we provided scientific justifica-
tion for why that particular method was worthwhile over
another.

There wasn't a long three- or four-page argument
favoring one methodology over another, but again I think
that's illustrative of the other items that talk about
the failure of the risk assessment to address one item
or another.

Those are all items which we believe can be safely
left to the substantive proceedings on this matter or
responses to information requests. Since the San Diego
Air Pollution Control District regulations and the Energy
Commission requlatiosn don't specifically require a risk
assessment, don't specifically state what methodology should
pbe used in that risk assessment, our application should
be deemed complete if we provide such a risk assessment,
provide the methodology that we use, provide scientific
sources for the methodology. We should be deemed complete,
even though the staff may disagree with some of the conclu-

sions that we've reached or some of the methodology we've
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used, and even though the staff might like later on in.
the process a justification why we chose one particular
methodology over another.

MR. MULLIKEN: All right. You've been generous
with your time, and I'm going to dispose of the last two
items very quickly here. What we've got listed as Item
13 on page 2. The staff is asking us to -- or is indica-
ting a deficiency which correlates to a discussion in page
6 of the staff report under the -- which is the -- and
the fourth item under Engineering and Geology.

The staff apparently believes that we may have

omitted to discuss relevant legal requirements, and they

-- they use as examples Uniform Building Code, and so forth.

I think on that one it's just -- it's pretty simple to
resolve that. We identified all the legal regquirements
that we -- that we considered relevant to the project.

The staff has not identified any relevant legal requirement
that they believe we've omitted.

What they are asking us to do I guess is to shoot
in a barrel and predict which legal requirements we think
may not be relevant to the project. I guess my short
answer to that is the staff has a specific statutory issue
or a particular body of regulation which it considers we
have not addressed that we should have, and they want to

tell us what that is, we'd be delighted to deal with it,
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but right now, to the best of our knowledge, we've dealt
with the -- with the relevant regulations, and all the
ones that are specifically referenced as examples in the
staff discussion we have discussed.

And then the last item is on page -—- is on Item
14, over on page 3 of our proposed decision. That is kind
of -- I think that sort of falls out of our previous dis-
cussion about the extent to which we're dependent on SDG&E
providing information.

Ms. Crowley, the letter that -- that we have
already given a copy to, that you had alluded to in your
earlier questioning, is -- is our suggested response to
that item. There again, that's something that's not within
our control, and it seems to us the logical approach to
take is that we've made the request to SDG&E, now they
are going to respond in due course. It ought not to be
deemed a data inadequacy in our submittal,

MR. GARRETT: We've provided in our submittal
a copy of the preliminary interconnection study that was
done by San Diego Gas & Electric, and I think you'll see

from the materials that we have requested that San Diego

Gas & Electric provide all the additional information that's

needed for the transmission lines, the design, the informa-
tion that the staff needs for analyzing transmission lines.

We're not suggesting that the staff doesn't need
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this information to analyze our project. What we are ask-
ing on this particular type of project, where we evidence
a commitment to obtain that information from someone else
who has to give it to us, and we make efforts to obtain
that in a timely fashion, that you accept our initial
application, conditinally accept it as complete, and start
the process and allow us to get this information. In fact,
what we would like to do perhaps on this issue and on the
other issue dealing with SDG&E is -- is try and have some
workshop, once the procedure starts, to deal specifically
with this issue, where we can get the information directly
from San Diego Gas & Electric.

CHAIRMAN IMBRECHT: Have those requests been
filedz

MR. GARRETT: ©No. At this time we don't have
a complete application. We thought it was perhaps preli-
minary to be requesting that staff workshops be held on
particular issues.

CHAIRMAN IMBRECHT: Well, let me -- I think you
misunderstood. Have you made those requests of San Diego
Gas & Electric in each of these instances?

MR. MULLIKEN: O©Oh, yes, I'm sorry. Chairman
Imbrecht, we -- the letter that you have in front of you
constitutes our request with respect to Item 14, and it

constitutes a pretty extensive response by SDG&E. 1If
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you will look there a couple of pages back, behind the
SDG&E letter, you will see what they did basically was
take the initial staff deficiencies that were discussed
in our workshop, laid that out in a grid there, and then
provided responses to it of their own, and so -- so that's

now in the record, and I think that substantially deals with

that problem. To the extent that there's more informa-

tion that may be forthcoming from SDG&E, I think the place

to look for it is from them.

I -- maybe I ought to just -- let me conclude

this by explaining why I took you what may seem to be a

somewhat tortuous exercise here.

CHAIRMAN IMBRECHT: While you're doing that,
maybe you could return to that initial question that I i
asked that you raised some suggestion that there was a

matter of jurisdictional issues between us and the PUC,

vis—a-vis requests made by the staff.

I don't recall you having touched upon that in

your presentation. i
MR. MULLIKEN: I'm sorry, Mr. Imbrecht. I think
I may have alluded to that one in our early -- in the early
going when Ms. Crowley was asking some questions here.
I -- the extent to which ultimately the staff
of the CEC might conclude that our project ought not to

be permitted, or may be more relevant to this step of the
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proceeding, that our application ought to be deemed
inadequate because of insufficient data, to explain =--
or to substantiate how SDG&E in fact intends to provide
standby power to its customers or standby power to us,
and the extent to which by, in providing standby power
to us, it's going to leave itself exposed and, therefore,
incapable of meeting existing customer demand.

I'm not sure as to the extent to which that

really constitutes a question that lies primarily, if not

exclusively, within the jurisdiction of the Public Utilities

Commission, that if indeed there is a perception that San
Diego Gas & Electric is not meeting its -- its statutory
requirement on the public utilities -- under the Public
Utilities Code to provide power to the customers who are
statutorily entitled to -- to demand it, and it's not --
or it's -- if it's doing it now, that it may not be able
to do it in the future because it's going to extend a
standby power commitment to us. It occurs to me that that
may be getting out onto the fuzzy edge where, regardless
of what the proper resolution of that jurisdictional con-
troversy is,there's really no way that the applicant here
is in a position to -- to illuminate that issue.

I think that's really what I had in mind.

CHAIRMAN IMBRECHT: Short of making a similar

request to San Diego Gas & Electric, as you have done on
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some of these other points.

MR. MILLIKEN: Yes, sir, we certainly are. And
I guess what we're really saying is to leave it to them
to --

CHAIRMAN IMBRECHT: I have to say, from my recol-
lection, in terms of all the various cases that we've con-
sidered, that I don't recall this issue having been raised
before by any third-party applicants.

MR. MULLIKEN: Well --

CHAIRMAN IMBRECHT: I don't know. Commissioner
Gandara, you might, with your institutional memory, assist
me on that, but it seemed to me this goes to a fundamental
issue of system reliability.

MR. MULLIKEN: Well, and that's why, Chairman
Imbrecht, we had proposed in our -- under our paragraph
5 to simply resolve it by you directing us to make a formal
request of SDG&E that they address that issue, and that
they respond to the staff, but I'm very uncomfortable with
the applicant being encumbered with the responsibility

for insuring the adequacy of that response.

I'm not in the business of running -- Tom Page
is in the business of running his company. I'm not, and
I -- I don't pretend to fathom all of the ways in which

he is dealing with meeting his statutory obligations under

the Public Utilities Code to serve his customer base. I
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think he ought to be addressing that, and to the extent
he is -- that he can answer it, his utility staff can
answer it directly to your staff, terrific.

I just -- I'm in a hopeless situation, I think,
if my application can't be deemed adequate until he has
responded to something that's within his domain and con-
trol, and do so in a way that -- that satisfies the staff
here.

CHAIRMAN IMBRECHT: Well, even for purposes of
argument, if I were to accept that discussion, I am still
puzzled by the reference to jurisdiction. It's just a
regulatory agency, and I -- as I say, to my recollection,
that is a unique issue being raised.

MR. MULLIKEN: Well, and indeed --

CHAIRMAN IMBRECHT: Commissioner Gandara, can
you help me on that?

COMMISS