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FINDING OF EMERGENCY
FOR
PROPOSED REGULATIONS
TO AMEND THE COMPLIANCE SCHEDULE FOR THE
NONRESIDENTIAL BUILDING ENERGY USE DISCLOSURE PROGRAM
OF THE
CALIFORNIA ENERGY COMMISSION

Govemment Code Section 11346.1 mandates that any finding of emergency shall include
a written statement that contains the information required by paragraphs (2) to (6),
inclusive, of subsection (a) of Section 11346.5, and a description of specific facts showing
the need for immediate action.

FINDING OF EMERGENCY

The California Energy Commission (the Commission) finds that the changes proposed
herein are necessary to address a situation that calls for immediate action to avoid serious
harm to the public peace, health, safety, or general welfare. Specifically, the Commission
finds that changing the implementation date for owners and operators of nonresidential
buildings of at least 5,000 square feet and up to 10,000 square feet to comply with the
requirements of the Nonresidential Building Energy Use Disclosure Program (the
Program) is necessary to avoid potential market confusion, which could cause delays and
drive up transaction costs in commercial real estate transactions. This change is intended
to provide sufficient time to allow stakeholders, including utilities, to develop and
implement best practices to accommodate the entrance of these smaller buildings into the
compliance requirement, and also allow time for the Commission to consider developing
and adopting regulations to promote compliance with the Program. The following
information is evidence that an amendment to Title 20, Section 1682(c) of the Program is
necessary for the immediate preservation of the general welfare of the public.

Currently, the Program applies to most nonresidential buildings that are at least 10,000
square feet. However, on July 1, 2014, the Program expands to also include
nonresidential buildings that are at least 5,000 square feet and up to 10,000 square feet
pursuant to the schedule set forth in Section 1682(c). The Commission proposes to delay
implementation of Section 1682(c) by two years, until July 1, 2016.

Throughout May and June 2014, the Commission received information from stakeholders
indicating that there are significant barriers to compliance with the Program. Some of the
specific concerns raised are explained in more detail below.












maximize efficiency and minimize overall program cost, and is encouraged to work
with the United States Environmental Protection Agency and customers in
developing reasonable reporting options.

Public Resources Code Section 25402.10(d)(1) -- Based on a schedule
developed by the commission pursuant to paragraph (2), an owner or operator of a
nonresidential building shall disclose the United States Environmental Protection
Agency's ENERGY STAR Portfolio Manager benchmarking data and ratings for the
most recent 12-month period to a prospective buyer, lessee of the entire building,
or lender that would finance the entire building. If the data is delivered to a
prospective buyer, lessee, or lender, a property owner, operator, or his or her agent
is not required to provide additional information, and the information shall be
deemed to be adequate to inform the prospective buyer, lessee, or lender regarding
the United States Environmental Protection Agency's ENERGY STAR Portfolio
Manager benchmarking data and ratings for the most recent 12-month period for
the building that is being sold, leased, financed, or refinanced.

Public Resources Code Section 25402.10(d)(2) -- The commission shall
establish a schedule by which an owner or operator is required to meet the
requirements of this subdivision.

Public Resources Code Section 25402.10(e) -- Notwithstanding subdivision (d),
this section does not increase or decrease the duties, if any, of a property owner,
operator, or his or her broker or agent under this chapter or alter the duty of a seller,
agent, or broker to disclose the existence of a material fact affecting the real
property.

The California Energy Commission has passed regulations implementing Public
Resources Code Section 25402.10, codified as the Nonresidential Building Energy Use
Disclosure Program, California Code of Regulations, Title 20, Division 2, Chapter 4, Article
9, Sections 1680-1684.

Section 1680 defines the purpose of the program.

Section 1681 defines terms, including “building owner” (a person possessing title to
a nonresidential building, or an agent authorize to act on behalf of a person
possessing title) and “nonresidential building” (occupancy type A, B, E, I-1, -2, M,
R1, S, or Type U parking garages), among others.

Section 1682 provides a schedule of implementation.

Section 1683 specifies precisely which disclosures must be made, and prohibits
use of energy data for any purpose other than compliance.



























































