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Dear Ms. Byron, 

Attached are Pacific Gas and Electric Company's (PG&E)Supplemental Responses 
to Staff Data Requests dated February 27, 2008 relating to your assessment 
currently being conducted pursuant to AB 7632 (Stats. 2006, Ch. 722 Section 1). 

PG&E continues to look fonvard to participating in a data response workshop to 
provide further clarity to these responses and to engage in discussions about the 
use of the data. We believe an informal data response workshop would be helpful 
to discuss the relationship of the data provided in our responses with these existing 
studies. We look forward to continuing to work with you on this important effort. 

Sincerely, 

PatrickW. Mullen 
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AB 1632 Nuclear Power Plant Assessment: 
Data Request for Diablo Canyon 

SUPPLEMENTALDATARESPONSES 

E. Waste Transport and Disposal 

1. Please describe the status of litigation associated with DOE's non- 
performance under the Standard Contracts. Please provide a copy of any 
briefs (DOE's and the PG&E's) and any substantive court rulings filed in the 
suit specific to the power plant since January 2007. 

Supplemental Response to Data Request E.I. 

At the time of PG&E1s response to this data request, filed on March 21, 2008, 
there was insufficient time to compile all of the documents responsive to this 
request. PG&E hereby updates that response by providing copies of the 
following documents pertaining to the litigation associated with DOE's 
nonperformance under the Standard Contracts. Copies of the documents listed 
below are contained in Attachment E.1. 

PG&E's Appeal of the Trial Court Judgment entered October 13, 2006, 
docketed February 8,2007 

PG&E's Motion to Coordinate Appellate Proceedings with the Yankees 
appeals, dated February 23, 2007 

United States Appeal of the Trial Court Judgment entered October 13, 
2006, docketed February 20, 2007 

PG&EJs Brief of Appellant, dated April 5, 2007 

PG&E1s Unopposed Motion For Enlargement of Time, dated July 20, 2007 

Brief For Defendant United States, dated July 11, 2007 

Addendum to Brief For Defendant United States, dated July 11, 2007 

PG&E1s Rule 28(j) Letter of Supplemental Authority, dated October 31, 
2007 

K. State and Local Revenues 

4. Please provide the total dollars (excluding employee compensation) spent 
in 2006 and 2007 in the county and the total economic impact (dollars) of 
the plant in 2006 and 2007 to the county and to the state. 















































































































provide an informational basis sufficient to permit informed decisions to be made 

in canying out the repository program," 42 U.S.C. 5 10221(a), stated that DOE 

planned an "acceptance rate in the first five years such that no utility will lhave to 

provide additional storage capacity after January 3 1, 1998." A03644. Th'e draft 

stated that the absence of a repository would not delay DOE performance;, if 

necessary, DOE could use an MRS to ensure that .the acceptance rate would equal 

the industry-wide rate of SNF discharge. Id. 

Likewise, at a DOE Office of Civilian Radioactive Waste Management 

("OCRWM) information meeting in December 1983, Acting OCRWM Ilirector 

Morgan explained that 

"[tlhe basic strategy . . . is that beginning in 1998, utilities will not 
have to provide any additional storage facilities on site. During the: 
first year of operation of the repository in 1998, we should be 
receiving fuel at a rate so that no utility would have to add any further 
storage facilities either on site or at another location." 

A03776. See also A041 96 (Acting Director of OCRWM M. Lawrence testifying 

before Congress that waste acceptance schedule "will initially preclude the need 

for additional at-reactor storage by nuclear utilities after January 3 1, 1998"); 

A04233 (M. Lawrence, July 23, 1984 DOE Comments on draft Mission I'lan) ("to 



















































- 
Contract's terms since every utility signed a Contract obliging DOE to begin 

performing January 3 1, 1 998. 

Fourth, by 1991, the government already knew that its ability to perform in 

1998 had been substantially constrained. It would not be able to build a repository, 

A04833 (1 99 1 ACR); and in all events, as set forth supra at 1 3 and 2 1, by enacting 

the 1987 Amendments Act, the government prevented itself from establishing an 

MRS of sufficient size to fulfill its contractual obligations. See supra at 11. In 

determining what a contract means, it is wholly improper to evaluate the parties' 

"original intention[sIm against the backdrop of later developments, including 

changes in the law. Alvin, 8 16 F.2d at 1565 (quoting inter alia Restatement 
- 

5 202(1)) (internal quotation marks omitted). And, while the government may 

enact laws that prevent it from fulfilling its contracts, as occurred here, if it does 

so, it must pay the damages resulting from its breach. Winstar, 51 8 U.S. at 885. 

Moreover, the CFC failed to come to grips with the fact that under the 1987 

Amendments Act, acceptance at the 1991 ACR rates would have been unlawful. In 

those amendments, Congress imposed the "linkage" prohibiting construction of an 

MRS until construction authorization for a permanent repository was given. 

A00027-A00028. Repository authorization was years off (DOE'S estimate at that 

time was 201 0); indeed, DOE'S ACR itself admitted that if the linkages were not 

~ 

removed, "initial acceptance of SNF by DOE could not start until at least 2007." 































DOE (to dispose of this same waste in exchange for the Contract fee), .that would 

not change the meaning of the Contract's definition. Rather, it would simply mean 

that DOE has inconsistent statutory and contractual obligations, and that, to fulfill 

its statutory duty, it must breach its contractual duty. C' Winstar, 5 18 U.S. at 904- 

910. 

Second, ,there is in fact no conflict between DOE'S duties under the 

LLRWPA and the Contract. The LLRWPA does not mandate that the government 

accept GTCC waste by any particular mechanism. See 42 U.S.C 8 202 1 c(b). 

Rather, it provides that DOE study and report on disposal options, and also 

undertake analyses to ensure that generators of various types of radioactive waste, 

including GTCC, fund the reasonable costs of such disposal, id. 8 202 1 c(:b)(3). If a 

utility's GTCC waste is included in the Contract's fee, the LLRWPA's 

requirement that "the beneficiaries of the activities resulting in the generation of 

[GTCC waste] bear all reasonable costs of disposing such wastes," id. 

8 202 1 c(b)(3)(E), is satisfied. Nothing in the LLRWPA suggests that the 

government cannot satisfy its duty to dispose of GTCC waste through the specific 

mechanism established by the Standard Contract, and that is exactly what the 

government has now done with .the 1989 NRC Rule requiring permanent isolation 
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Standard Contract beginning in 1998." A00060. Quoting from the 1985 Mission 

Plan, the court found that, "as early as 1985, the parties knew that, '[iln 1991, the. 

DOE will begin to publish firm waste acceptance schedules for individual . 
reactors, including shipment allocations,' in the form of ACRs and APRs." 

- 

A00060 (italics in court opinion). 

Here, that process worked. DOE issued its ACR in 199 1, and PG&E, 

without notiwing DOE of any objection or complaint, submitted DCSs consistent 

with that ACR that DOE approved. A00036, A00058, A0 1947-49. Accordingly, 

the court found that it could "approximate with reasonable certainty the mount of 

[SNF] that DOE would have accepted from PG&E over the first ten years of 

performance" had it timely commenced performance. A00060. 

B. Despite PG&E's Assertions To The Contrary, The Application Of 
The 1 99 1 ACR Acceptance Rate Did Not Grant DOE A "Unilateral" 
Right. And The 1 99 1 ACR Was Not Developed In Bad Faith 

PG&E repeatedly complains in its brief that the trial court, by relying on the 

contract mechanism for defining SNF acceptance obligations, somehow granted 

DOE a "unilateral" right ta set the rate. See. eA,  PBr37-38. However, as the trial 

court recognized, the contract mechanism in the Standard Contract does mot grant 

DOE a "unilateral" right. 



















IV. THE TRIAL COURT PROPERLY EXERCISED ITS DISCRETION TO 
EXCLUDE MR. GRAVES' EXPERT TESTIMONY 

A. The Trial Court Did Not Abuse Its Discretion In Excluding Mr. 
Graves' Proffered Testimony Regarding A "Reasonable" SNF 
Acceptance Rate Because Mr. Graves Is Not An Expert On That Issue 

A trial court's decision to exclude expert testimony is reviewed for abuse of 

discretion. General Elec. Co. v. Joiner, 522 U.S. 136, 143 (1997); Flex-Rest. LLC 

v. Steelchase. Inc., 455 F.3d 135 1, 1357 (Fed. Cir. 2006). 

For expert testimony to be admissible at trial, it must be "both relevant and 

reliable." Kumho Tire Co. v. Carmichael, 526 U.S. 137, 14 1 (1 999). Among the 

first steps in determining the reliability of expert testimony is analyzing whether 

the expert rendering the opinion is "qualified" in the relevant field to do so, by 

reason of his or her "knowledge, skill, experience, training, or education." Fed. R. 

Evid. 702; see Masters v. Hesston Corp., 291 F.3d 985,991 (7th Cir. 2002) ("To 

gauge reliabiIity, the district judge must determine whether the expert is qualified 

in the relevant field.. .."). This superior "knowledge, skill, experience, training, or 

education" must match the specific subject matter of the proffered testimony for 

the expert testimony to be reliable. Carroll v. Otis Elevator Co., 896 F.2d 2 10, 

2 12 (7th Cir. 1990). 





























suits for damages in the future' for the government's partial breach," A00005 n.3, 

eliminating its need to retain jurisdiction. 

Further, in Indiana Michigan Power Co. v. United States, 422 F.3id 1369 . 
(Fed. Cir. 2005), this Court held that, "[ilf the breach of an entire contract is only 

. 
partial, the plaintiff can recover only such damages as he or she has sustained, 

leaving prospective damages to a later suit in the event offuture breaches." Id. at 

1376 (quoting 22 Am. Jur. 2d Damages 488 (2003)). "[S]ubseque'nt claims 

accrue for the purposes of the statute of limitations at the time such damages are 

incurred." Id. at 1378. Because jurisdiction is established as of the filing of the 

complaint, Newman-Green, Inc. v. Alfonzo-Larrain, 490 U.S. 890, 830 (1989);' 

the trial court would lack jurisdiction to retain unripe future claims that had not yet 

accrued when the complaint was filed. 

Even PG&E, in its motion to amend, recognized that "there may be little 

practical difference between amending the complaint as PG&E suggests, on the 

one hand, and on the other hand ending this case and starting a new one to pursue 

2' The trial court interpreted this Court's direction in Indiana Michigan that 
damages are recoverable in a partial breach case only up to "the date of .  . . suit," 
Indiana Michigan, 422 F.3d at 1376-77, or "up to the time of the institution of the 
action," id. at 1377, as meaning "only through the date of an amended complaint," 
PG&E, 70 Fed. C1. at 763 (3/30/06 decision), based upon the trial court's review 
of the authorities upon which this Court relied to support its Indiana M i c h i ~ a  . decision. PG&E has not appealed that portion of that decision. 















































































































facility; and (11) the discharge of radioactive effluents from the facility site. 
Id. (~mphasis added,) 
I n  short, a State enterlng a section 274 Agreement with the NRC does not, and cannot, acquire 
regulatory authority over reactor-related GTCC waste. Thus, the Commission's assertion of ongoing 
NRC jurisdlctlon over reactor-related GTCC waste does not take back previously-granted State 
authority or terminate an NRC-State Agreement. [m41 

FN4 The Cornmlssion's action today serves to preserve NRC jurisdiction over reactor-related GTCC 
waste both at the facllity site, which is where most such waste now resides, and at other locations. 
Atthough 5 1 5 0 . 1 5 f a ) f l ~  refers only to waste *at the fadlity site," that language Is not confining 
because of the "is-not-limited-to* preamble. Our conclusion that such waste should be subject to 
exdusive NRC jurisdiction Is reinforced by considering Sections 274(cK1) and (4) of the AEA and by 
Sections 3(b)(l)(d) and 3(b)(2) of the Low \eve1 Radioactive Waste Policy Amendments Act, 
discussed subsequently. 
The approach just outlined is consistent with the A m .  Section 274 itself requires continued 
Commission authority over baslc reactor operation even after entry of Agreements. See AEA, section 
274(c)(i). Section 274 also contemplates continued Commission authorlty over "disposal" of certaln 
types of waste material "because of  the hazards or  potential hazards thereof." See AEA, section 274 
(c)(4). The final rule the Commission issues today Is wnslstent with these statutory provisions, 
because the GTCC waste over which the rule retains Commission jurisdiction was used by or 
generated at operating reactors and can reasonably be regarded as wade whose "potential hazards" 
wamnt  ultimate disposal under NRC supervlslon. 
This conclusion is strongly reinforced by mom recent statutory enactments specifically dealing with 

- the handling of radioactive wastes. The Low Level Radioactive Waste Policy Amendments Act assigns. 
- . ta-the Fecleral government the ultimate responsibllity for disposal of GTCC waste&dto the NRC the 

responsibility for regulating .the disposal of GTCC waste-generated by NRC Iicensees..See sections 3(b) 
:--.. (li)(Dhand 3(b)(2) of the LMWPAA. EMS] The:twa~rlncipal.facts behind these sections were that . 

.. maSt States dld not want toybe ultimately respgnsible far'the disposal of GTCC.waste, andtthat thi; :! . -.  
-t . States-did not want the GTCC waste buried in D06s.existing unlicensed iow-level waste burial sites. .. 

Nonetheless, these sectionshave been read broadly~enougtl to  permit disposal of GTCC waste: in : 

** faciJlUes.run by Stabs or pivate entlties-- as long as t;he-Eederal govemment.was satisfied that the ' 
: . dlsgosd provided adequate pmtectlon of public health ahdh5afety--and to permit wmpatlble : * 

i Agreement State regulation.of some GTCC waste stored*.and disposed of in a. State or private facility.. 
See, e.g., 54 FR 32578. 22579 f Mav 25.1989). 

M 5  Sectlon 3(b)(l)(D) says, "The Federal Government shall be responsible for the dlsposal of * * * 
any * * * low-level radioactive waste with concentrations of radionudides that exceed the limits 
established.by the Commission for class C radioactive waste * * *." Section 3(b)(2) says, "All 
radioactive waste designated a Federal responsibility pursuant to  subparagraph (b)(l)(D) that results 
from adivitles llcensed by the Nuclear Regulatory Commlsslon * * * shall be disposed of In a facillty 
licensed by the * * * Commission * * *.* 
However, the same statutory language cannot be read so broadly as to empower States to regulate 
storage and disposal of any and all GTCC waste. That i s  dearly the case with disposal. Indeed, the 
language of these two sections could more reasonably be read to prohibit the States from any 
regulatlon of disposal of reactor-dated GTCC waste whatsoever. As for storage, these sections 
cannot be interpreted as allowing t o  Agreement States blanket and unlimited authority over storage of 
GTCC waste. Because the NRC indisputably has jurisdiction over GTCC waste while a reactor licensed 
under 10 CFR Part SO is being operated and similarly has jurisdiction over its disposal, it is reasonable 
for the NRC to  retain regulatory authority over GTCC waste during the interim period--i.e., between 
the time when the reactor is shut down and the time the GTCC waste goes to disposal. This is 
especially the case when, as many reactor owners contemplate, the GTCC waste could be stored along 
with NRC-regulated spent fuel in an NRC-regulated ISFSI or MRS. Low-level radioactive waste not 
exceeding the Class C limits is different, because no statute assigns the Federal government ultimate 
responsibility for disposal, or the NRC expliclt responsibility for regulating disposal of such waste. 
Thus, issuance of this flnal rule does not affect the States' long-standing practice of exercising 
regulatory jurisdiction over non-GTCC low-level radioactive waste originally generated a t  reactors, or 
over GTCC waste generated by materials licensees regulated by Agreement States. - 
f i e  alternative to  NRC jurisdiction over reactor-related GTCC waste stored onsite or in an ISFSI or 











































































































Case 1 :03-cv-02623-CFL Document 170 Filed 1011 612007 Page 28 of 47 

assessment in 1992 predicted that DOE would not perform until 2010 at the earliest. DX 102 
(AN0 Project Scoping Report) at KRG-AN0005420-2 1 ; Tr. 808:Z to 8 1 1 : 15 (Williams). Re- 
racking would also have made it more difficult to access the spent fuel for removal in the future. 
Tr. 132: 15-24 (Eaton). Constructing a new spent fuel storage pool, another option, would have 
required construction of extensive duplicate facilities, including a new pool, fuel-handling crane, 
overhead crane, and pool cooling, cleanup, and ventilation systems separate from those of the 
existing pools. DX 102 (AN0 Project Scoping Report) at KRG-AN0005325-26. That option 
would have required a minimum of five years to implement and was prohibitive in cost. Id. The 
possibility of shipping spent he1 to pools at other generating stations with excess pool capacity 
was rejected bccausc licensing and acquiring a transportation cask for the shipments would have 
been time-consuming and not assured of a successful outcome. Id, at KRG-AN0005326. The 
AN0 Project Scoping Report concluded that "{dlue to the limited space in the Grand Gulf or 
Waterford III pool[s] [the proposed destination pools] and almost certain state resistance, 
transshipment is not considered." Id. The possibility of consolidating fuel rods in a more closely- 
packed array in the existing spent fuel pools was dismissed because of the potential for fuel rod 
damage and uncertainty regarding the development of consolidation technology. DX 102 (AN0 
Project Scoping Report) at KRG-AN0005326-27.24 

The court concludes that ANO's dccision to construct an expanded ISFSI was a reasonablc 
means of mitigation. 

2. Particular elements of A N 0  's mitigation. 

Many of System Fuels' claimed costs for its mitigation werc either not challenged by the 
government or were contested only respecting the broad causation ground addressed supra. 
However, the government resists seven particular elements of System Fuels' claimed costs, each 
of which will be addressed in turn. 

a. 15-3 crane upgrade. 

To handlc the heavier loads associated with use of the Holtec system of casks, System 
Fuels rebuilt thc L-3 crane used to lift casks in the spent fuel pool areas. Tr. 865: 13 to 866: 19 
(Williams). Prior to the upgrade, the L-3 crane had a 100-ton capacity that was sufficient to load 
and move the VSC-24 casks. Tr. 675:23 to 677:25 (Eichenberger), 870:2-4 (Williams). The 
lifting capacity of the crane had to be increased to 130 tons to accommodate the Holtec casks. Tr. 
866: 15-19, 869:23 to 870: 13 (Williams). Additionally, the crane was fitted with a "single failure 
proof' capability to forestall and prevent accidents and adverse incidents during cask loading and 
transfer operations. Tr. 676: 1 to 679:4 (Eichenberger). Single-failure-proofing the crane would 

24F~el  rod consolidation entails disassembling the rods housed in an assembly and 
repackaging them to achieve a closer alignment, taking up less space per rod than in the assembly 
used in the reactor and otherwise ordinarily stored in the pool. See Northern States, -- Fed. Cl. 
at - n.8,2007 WL 2812727, at *3 n.8. 





































































*** OMCOUraOLLED PROCEDURE - DO rOOT USE TO PERFQRM WQRK o r  

69-13231 06/03/03 Page 1 of 1 
DIABLO CANYON POWER PLANT 

EP G-4 
ATTACHMENT 7.2 

TITLE: Accountability Roster 

1. Complete this checklist or a facsimile of this checklist for accountability of assembly area 
personnel. Include personnel that may be performing a specific job. 

2. FAX this information to the accountability coordinator at ext. 3 1 15 or 545-3 1 15 within 
15 minutes. 

ASSEMBLY AREA LOCATION 

NAME KEYCARD I 























































*" UNCONTROLLED PROCEDURE - DO NOT USE TO PERFORM WORK or ISSUE FOR USE - 
01/12/05 Page 1 of 1 

DIABLO CANYON POWER PLANT 
CP M-4 

ATTACHMENT 9.1 

TITLE: Alternate Pre~lanned Method for Seismic Monitorinn 

Discussion: 

In the event that EFM display results are not available in the control room due to seismic instrumentation 
being inoperable, operators shall immediately be dispatched to obtain locally recorded seismic data 
following indications of an earthquake. This attachment provides operator actions as a preplanned alternate 
method to using the EFM for obtaining peak earthquake magnitude. 

NOTE: A flashlight will be required for all locations. A blade screwdriver will be required for locations 
designated by an asterisks (*) in order to open the recorder's protective stainless steel box cover. 

Alternate Local Seismic Recorders I 

I (Listed in order of preference) I 
I Monitor Recorders 1 Location Description 

1. ESTAOl I U 1 Containment Base Slab. El 89'. GEIGW area I 

2. ESTA28 * U 1 Main Transformer ~ r e i  El 85; NE Perimeter protected  by^ 1 stanchions 1 
I 

3.  ESTA14 1 U2 Containment Base Slab. El 89'. GE/GW area -7 

IMMEDIATE ACTIONS: 

4. ESTA15 
5. ESTAOS 
6. ESTA04 * 
7. ESTA16* 

NOTE 1: Perform these steps on separate copies for 2 or more selected 
recorders after the initial earthquake and everv subsequent felt or alarmed 
aftershock. The maximum Peak accelerations for all events greater than or 
equal to 0.01 g (10 mg) acceleration will be retained until the recorder is 
manually reset by a technician. 

U2 Containment Base Slab, El 89', Plant Vent White Room 
U1 Containment Base Slab, El 89, Plant Vent White Room 
U 1 Containment Base Slab, El 89', Outdoor Cage area 
U2 Containment Base Slab. El 89'. Outdoor Cage area 

NOTE 2: A recorder that has been reset will either not have a "PkOfPk" 
display or its axes readings will be "0.0". 

NOTE 3: If the yellow "Data" light is ON solid, the ESTA is recording and 
the LCD display will not scroll. Wait for the display to scroll before 
attempting to take readings. 

1. Immediately proceed to and locate selected red Syscom MR2002 
recorder and record seismic instrument number ESTA: / / 

2. Read the scrolling LCD display and record indication for: 

PkOfPk x y z 

3.  Communicate recorded data and units of "mg" (milli- g's) to the 
shift manager. / / 




























































