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October	  24,	  2013	  

Ren	  Lohoefener,	  Regional	  Director	  
U.S.	  Fish	  and	  Wildlife	  Service	  
2800	  Cottage	  Way	  
Sacramento,	  California	  95825	  
Via	  email	  to:	  Ren_Lohoefener	  @fws.gov	  
	  
Kevin	  Hunting,	  Chief	  Deputy	  Director	  
California	  Department	  of	  Fish	  and	  Wildlife	  
1416	  9th	  Street,	  12th	  Floor	  
Sacramento,	  California	  95814	  
Via	  email	  to:	  khunting@dfg.ca.gov	  

RE:	  Golden	  Eagle	  Take	  Authorization	  for	  Existing	  Wind	  Energy	  Facilities	  and	  Mitigation	  Opportunities	  
Outside	  the	  Desert	  Renewable	  Energy	  Conservation	  Plan	  Area	  

	  
Dear	  Regional	  Director	  Lohoefener	  and	  Chief	  Deputy	  Director	  Hunting:	  
	  
Throughout	  the	  Desert	  Renewable	  Energy	  Conservation	  Plan	  (“DRECP”)	  planning	  process,	  the	  California	  
Wind	  Energy	  Association	  (“CalWEA”)	  has	  emphasized	  the	  importance	  of	  including	  the	  golden	  eagle	  as	  a	  
DRECP	   Covered	   Species.	   We	   have	   also	   engaged	   the	   Renewable	   Energy	   Action	   Team	   (“REAT”)	  
consistently	  over	   the	  past	  year	   regarding	  potential	  DRECP	  permitting	   frameworks	   for	  golden	  eagle.	  As	  
the	  REAT	  moves	  toward	  finalization	  of	  a	  draft	  DRECP,	  we	  write	  to	  clarify	  our	  position	  on	  two	  important	  
issues:	   take	   authorization	   for	   existing	   wind	   energy	   facilities	   in	   the	   Plan	   Area	   and	   utilizing	   mitigation	  
opportunities	  outside	  of	  the	  Plan	  Area	  to	  mitigate	  for	   impacts	  to	  the	  species	  occurring	  within	  the	  Plan	  
Area.	  

Extending	  Golden	  Eagle	  Take	  Authorization	  to	  Existing	  Wind	  Energy	  Facilities	  
	  
We	  have	  consistently	  advocated	  for	  the	  issuance	  of	  take	  authorization	  to	  existing	  wind	  energy	  facilities	  
that	  choose	  to	  seek	  such	  authorization	   in	  the	  Plan	  Area,	  and	  there	  would	  be	  no	  biological	   justification	  
for	  denying	   it.	   To	  be	  clear,	  we	  do	  not	  now	  and	  have	  not	  ever	   suggested	   that	  existing	   facilities	   should	  
retroactively	   receive	   take	  authorization	   for	   take	  of	  golden	  eagles	   that	  may	  have	  occurred	   in	   the	  past.	  
Instead,	   where	   an	   existing	   facility	   agrees	   to	   comply	   with	   DRECP	   take	   minimization	   and	   mitigation	  
requirements,	  it	  should	  receive	  take	  authorization	  for	  any	  take	  that	  may	  occur	  moving	  forward	  from	  the	  
time	  at	  which	  the	  facility	  becomes	  a	  DRECP	  permittee.	  	  
	  
There	   is	  no	   regulatory	  or	   legal	  barrier	   to	  providing	   take	  authorization	   to	  existing	   facilities	   that	  comply	  
with	   Plan	   requirements.	   Neither	   Section	   10	   of	   the	   Endangered	   Species	   Act	   (“ESA”),	   the	   Natural	  
Community	   Conservation	   Planning	   Act	   (“NCCPA”),	   nor	   the	   Bald	   and	   Golden	   Eagle	   Protection	   Act	  
(“BGEPA”)	  place	  such	  limits	  on	  take	  authorization.	  Further,	  because	  existing	  facilities	  would	  be	  required	  

DOCKETED
California Energy Commission

 OCT. 24 2013

TN 72272

09-RENEW EO-1



October	  24,	  2013	  
Page	  2	  
	  

	  	  

to	   comply	  with	   plan	  minimization	   and	  mitigation	   requirements	   in	   order	   to	   obtain	   take	   authorization,	  
including	   them	  as	  permittees	  would	  benefit	   the	  DRECP	  by	  providing	  additional	   funding	   for	  acquisition	  
and	  management	  of	  reserve	  lands	  and/or	  eagle	  mitigation	  programs.	  Given	  these	  benefits	  and	  the	  lack	  
of	   legal	   impediments,	  we	  believe	  that	  allowing	  existing	  wind	  energy	  facilities	   in	  the	  Plan	  Area	  to	  apply	  
for	   and	  obtain	   take	  authorization	   for	   future	   take	  of	   golden	  eagles	  benefits	  both	  existing	   facilities	   and	  
eagle	  conservation	  in	  the	  DRECP	  region.	  

Taking	  Advantage	  of	  Mitigation	  Opportunities	  Outside	  of	  the	  Plan	  Area	  
	  
For	  both	  new	  and	  existing	   facilities,	  providing	  golden	  eagle	   take	  authorization	   through	   the	  DRECP	  will	  
require	  minimization	  and	  mitigation	  of	  impacts	  to	  the	  species	  “to	  the	  maximum	  extent	  practicable.”	  16	  
U.S.C.	  §	  1539(a)(2)(B)(ii).	  Further,	  the	  federal	  REAT	  members	  must	  ensure	  that	  take	  occurring	  under	  the	  
Plan	  “will	  not	  appreciably	  reduce	  the	  likelihood	  of	  the	  survival	  and	  recovery	  of	  the	  species	  in	  the	  wild”	  
and	  that	  it	  is	  compatible	  with	  preservation	  of	  the	  golden	  eagle.	  16	  U.S.C.	  §	  1539	  (a)(2)(B)(iv);	  16	  U.S.C.	  §	  
668a.	  To	  authorize	   take	  of	  a	   fully	  protected	   species	   such	  as	   the	  golden	  eagle	   through	   the	  DRECP,	   the	  
California	  Department	  of	  Fish	  and	  Wildlife	  must	  ensure	   that	  DRECP	   implementation	   is	   consistent	  with	  
the	  NCCP	  Act.	  
	  
Consistent	  with	  all	  of	   these	   standards,	   the	  “Habitat	  Conservation	  Planning	  and	   Incidental	  Take	  Permit	  
Processing	  Handbook”	  acknowledges	   that	  “[m]itigation	  programs	  should	  be	  based	  on	  sound	  biological	  
rationale;	   they	   should	   also	   be	   practicable	   and	   commensurate	   with	   the	   impacts	   they	   address.”	   HCP	  
Handbook	   at	   p.	   3-‐19.	   The	   Handbook	   also	   acknowledges	   that	   impacts	   may	   be	   resolved	   through	  
compensatory	  mitigation	  via	   “habitat	   restoration	  or	  protection	  at	  an	  onsite	  or	  offsite	   location.”	   Id.	  As	  
explained	   below,	   offsite	   mitigation	   opportunities	   exist	   outside	   of	   the	   Plan	   Area	   that	   would	   greatly	  
benefit	   the	  golden	  eagle	  and	  contribute	   to	   the	   long-‐term	  viability	  of	   the	  golden	  eagle	  population	   that	  
utilizes	   the	   DRECP.	   We	   urge	   the	   REAT	   to	   incorporate	   these	   opportunities	   into	   mitigation	   programs	  
associated	  with	  golden	  eagle	  take	  permitting.	  
	  
Golden	  eagles	  that	  use	  the	  DRECP	  region	  travel	  widely	  and	  use	  areas	  both	  outside	  of	  the	  DRECP	  region	  
and	  outside	  of	  the	  state	  of	  California.	  Results	  of	  banding	  studies	  indicate	  that	  golden	  eagles	  captured	  in	  
California	   have	   been	   relocated	   as	   far	   away	   as	   Idaho,	   Wyoming,	   and	   southern	   Mexico.1	   	   Nestlings	  
captured	  in	  San	  Diego	  County	  and	  tracked	  with	  satellite	  telemetry	  were	  recorded	  in	  northern	  California,	  
Oregon,	   Nevada,	   and	   Baja	   California.1	   Additionally,	   golden	   eagles	   that	   reside	   in	   northern	   California,	  
Nevada,	   and	   other	   areas	   during	   most	   of	   the	   year	   migrate	   to	   the	   DRECP	   region	   for	   the	   winter.	   In	  
particular,	  the	  Sonoran	  Basin	  and	  Range	  area	  of	  the	  DRECP	  region	  is	  used	  primarily	  by	  seasonal	  migrants	  
that	  migrate	   there	   for	   the	  winter.2	   	   These	   eagle	   use	   and	  movement	   patterns	   indicate	   that	  mitigation	  
efforts	  outside	  of	  the	  DRECP	  region	  will	  likely	  benefit	  eagles	  that	  use	  the	  DRECP	  region.	  	  
	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	   Bittner,	   D.	   and	   C.	  Meador.	   2011.	   Golden	   Eagle	  Movements	   in	  Western	   North	   America.	   Presented	   at	   the	  Western	   Raptor	  
Symposium	  hosted	  by	  the	  Western	  Section	  of	  The	  Wildlife	  Society	  and	  Wildlife	  Research	  Institute.	  Riverside,	  California	  February	  
8-‐9,	  2011.	  
2	  Kochert,	  M.	  N.,	  K.	  Steenhof,	  C.	  L.	  Mcintyre	  and	  E.	  H.	  Craig.	  2002.	  Golden	  Eagle	  (Aquila	  chrysaetos),	  The	  Birds	  of	  North	  America	  
Online	   (A.	   Poole,	   Ed.).	   Ithaca:	   Cornell	   Lab	   of	   Ornithology;	   Retrieved	   from	   the	   Birds	   of	   North	   America	   Online:	  
http://bna.birds.cornell.edu.bnaproxy.birds.cornell.edu/bna/species/684	  Accessed	  online	  on	  April	  26,	  2012.	  
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The	  U.S.	  Fish	  and	  Wildlife	  Service	  Eagle	  Conservation	  Plan	  Guidance	  provides	  allowance	   for	  mitigation	  
opportunities	   outside	   of	   the	   project	   area,3	   though	   state	   law	   may	   limit	   opportunities	   outside	   of	  
California.	   The	   Guidance	   specifies	   that	   golden	   eagle	   compensatory	  mitigation	  must	   address	   any	   pre-‐
existing	  mortality	   source	   affecting	   the	   Bird	   Conservation	   Region	   impacted	   by	   the	   project.	   The	   DRECP	  
region	   lies	   largely	  within	   the	   Sonoran	   and	  Mojave	   Deserts	   Bird	   Conservation	   Region	   (BCR)	   as	  well	   as	  
small	  amounts	  of	  the	  Coastal	  California,	  Sierra	  Nevada,	  and	  Great	  Basin	  BCRs.	  As	  such,	  mitigation	  that	  
applies	   to	  any	  of	   these	  three	  BCRs,	   including	  areas	  that	   lay	  outside	  the	  DRECP	  region	   itself,	   should	  be	  
acceptable	  to	  USFWS.	  	  
	  
We	  look	  forward	  to	  the	  opportunity	  to	  continue	  this	  discussion	  with	  you.	  

	  
Sincerely,	  

	  
Nancy	  Rader	  
Executive	  Director	  
	  

	  
Ashley	  R.	  Richmond	  
Director	  of	  Siting	  Policy	  
	  
	  

Cc:	  Mike	  Fris,	  U.S.	  Fish	  and	  Wildlife	  Service	  
	  	  	  	  	  	  Karen	  Douglas,	  California	  Energy	  Commission	  
	  	  	  	  	  	  James	  Kenna,	  Bureau	  of	  Land	  Management	  
	  	  	  	  	  	  David	  Harlow,	  Desert	  Renewable	  Energy	  Conservation	  Plan	  

	  DRECP	  Docket	  (No.	  09-‐RENEW	  EO-‐01)	  

	  	  	  	  	  	  	  
	  
	  
	  
	  
	  
	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3	  USFWS	  (U.S.	  Fish	  and	  Wildlife	  Service).	  2013.	  Eagle	  Conservation	  Plan	  Guidance	  Module	  1	  -‐	  Land-‐based	  Wind	  Energy	  Version	  
2,	  U.S.	  Fish	  and	  Wildlife	  Service,	  Division	  of	  Migratory	  Bird	  Management.	  


