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RE: Formal comments regarding the Draft Desert Renewable Energy Conservation
Plan (DRECP) and EIR/EIS

Dear California Energy Commission:

The Desert Tortoise Preserve Committee Inc. (“DTPC”) is a nonprofit charitable organization
established in 1974 to promote the welfare of the desert tortoise (Gopherus agassizii) in the wild
through land acquisition and management, scientific research, and educational outreach. The
DTPC currently owns and manages over 7,000 acres of habitat for the desert tortoise and other
sensitive species in the Mojave and Colorado deserts. In collaboration with the Bureau of Land
Management (“BLM”) and other state and federal agencies, the DTPC helped establish the
Desert Tortoise Research Natural Area (“DTRNA") in Kern County, California and to this day,
the DTPC manages the DTRNA in collaboration with the BLM under a cooperative agreement.

In August 2012, the DTPC expressed deep concerns about and strong objections to the draft
DRECP Alternatives released in July 2012 which included Development Focus Areas
encompassing much of the DTRNA. In September 2012, we expressed our support of the
recommendations issued by the Independent Science Panel, including its recommendation that
the DTRNA should be protected as a conservation area for the desert tortoise and other
sensitive plant and animal species, and as an unique natural resource for scientific research
and adaptive management. When the Description and Comparative Evaluation of Draft DRECP
Alternatives were released in December of 2013, we were dismayed to find that not only was
the DTRNA not considered to have any existing legal conservation status, but in the suite of six
action alternatives that were presented, all but one of the alternatives contain Development
Focus Areas that directly abut to, or overlap with, and even encompass most of the DTRNA.
We conveyed comments and concerns through acceptable channels, and hoped that they
would be addressed. However, on September 23", 2014, the Draft DRECP EIR/EIS, and the
approved alternatives, including the “Preferred” Alternative, entirely failed to address our
concerns. While the Renewable Energy Action Team (“REAT”) claims to have made changes in
plan alternatives in response to comments on the Draft DRECP Alternatives, each and every
concern that we raised regarding development on and around the DTRNA has been ignored in
its entirety.



Please find attached our comments, which summarize the background of the DTRNA, our
objections to significant and irreversible impacts to the DTRNA under most of the Alternatives
proposed in the Draft DRECP EIR/EIS, comments on the Draft DRECP EIR/EIS, along with
recommended changes to the environmental planning document. We again urge that the
DRECP exclude the DTRNA and adjacent conservation lands from all development and that the
DTRNA be explicitly recognized as a vital resource for conservation, scientific research, and
resource management since its establishment in 1980 and protected as such under the Sikes
Act, the federal and California Endangered Species Acts, the West Mojave Plan of 2006, and
other federal and state environmental statutes.

The DTRNA

The DTPC, in collaboration with the BLM and other state and federal agencies, helped establish
the Desert Tortoise Research Natural Area (DTRNA) in Kern County in 1974. Since the
creation of the DTRNA, the DTPC has used Congressionally-appropriated Land and Water
Conservation Funds (“LWCF”), private donations, and mitigation funds received through
contractual agreements with developers and state and federal agencies to acquire private lands
within and adjacent to the DTRNA. The BLM invested millions of dollars in LWCF funding to
acquire lands within the DTRNA from the DTPC and private in-holders and therefore much of
the DTRNA lands should be held as a public trust.. In addition, the California Energy
Commission (“CEC”), U.S. Fish and Wildlife Service ("USFWS"), the California Department of
Fish and Wildlife (“CDFW?"), state Water Board, and many local county and city agencies have
approved the acquisition and management — in perpetuity — of mitigation habitat within and
around the DTRNA under federal and state Incidental Take Permits, state Streambed Alteration
Agreements, and state Water Board permits. Significant and irreversible impacts to the DTRNA
imperils the Conservation Easement deed restrictions and mitigation requirements for
approximately One Hundred (100) environmental permits that are tied to lands within and
around the DTRNA.

In addition to its importance as protected habitat for wildlife, the DTRNA serves as an important
area for research, educational outreach, and contemplative recreation. Universities, colleges,
and government research agencies have undertaken major projects researching desert
tortoises, Mohave ground squirrels and other mammals, birds, lizards, and vegetation in this
protected, fenced area. These projects have resulted in many publications that help guide
conservation in the desert, and more projects are currently in process. In 1989, the DTPC and
BLM developed a Naturalist Program. Drawing on federal and private funding, we have staffed
Naturalists at the DTRNA for 3 months every spring for 26 years. Naturalists provide
interpretive services to about 1,000 visitors each year as well as environmental education
programs to school and community groups.

Currently, the DTPC and BLM Ridgecrest Field Office collaboratively manage the DTRNA under
a Cooperative Agreement, guided by the 1988 Sikes Act Management Plan for the Desert
Tortoise Research Natural Area and Area of Critical Environmental Concern, and are working
together with the BLM and CDFW to update the management plan for the DTRNA. Although the
1980 Congressional withdrawal of the DTRNA from the general land laws, mining, and grazing
expired in 2000, the DTPC and the public were assured that this withdrawal would be renewed.
Despite frustrating delays in this process, BLM field managers assured the DTPC as recently as
July 2014 that the area will remain protected and withdrawn from mineral entry, grazing, and
other deleterious land uses. To assist in the DRECP planning process and to ensure that the
DTRNA was adequately considered in development of the DRECP reserve system, the DTPC
provided a list and map of mitigation land acquisitions to the BLM California Desert District



Office in June of 2012. This information does not appear to be included in the maps of
Alternatives in the Draft DRECP EIR/EIS.

General Concerns Reqgarding the DTRNA

Given the history of substantial protective designations and the vast amount of resources
invested in the acquisition, protection, and management of land for sensitive wildlife species in
this area, the DTPC considers the failure to acknowledge the protected status of the DTRNA to
be a breach of trust not only with the DTPC, but with the public at large. To offer alternatives
that open the DTRNA and surrounding areas for development violates the public trust, is
inconsistent with BLM guidelines for management of Research Natural Areas, and breaches
covenants and restrictions required federal and state mitigation agreements and permits. The
treatment of the DTRNA and expansion areas as anything but a protected area is in conflict with
existing land management plans and commitments by federal and state government agencies.
This reflects a fundamental disregard for well-established conservation priorities under both
federal and state management plans.

The DTRNA has been managed and protected for 40 years, and consequently has some of the
highest densities of multiple threatened species and species of concern. Desert tortoises,
Mohave ground squirrels, and burrowing owls all have much higher densities within the DTRNA
than any area in the vicinity, as do multiple endangered and threatened plant species, e.g., the
Barstow woolly sunflower. The DTRNA is irreplaceable, and there is no scientific, financial, or
ethical basis for claiming that any ratio of unprotected lower-quality, unmanaged habitat can
replace land that has been restored, improved, and protected for 40 years.

Specific Concerns Regarding the DTRNA

In Alternative 2 (Draft DRECP EIR/EIS, Volume I, Chapter 3), DRECP Development Focus
Areas encompass most of the Desert Tortoise Research Natural Area, as well as a large area
of critical habitat in the adjacent Rand Mountains and Fremont Valley, and proposes to eliminate
the DTRNA entirely!

While Alternative 2 is by far the worst alternative, in the Preferred Alternative, Alternative 3,
and in Alternative 4 (Draft DRECP EIR/EIS, Volume II, Chapters 2, 4, and 5), part of the
DTRNA is designated as a Development Focus Area, and Development Focus Areas are
adjacent to the entire northwest border of the DTRNA.

1. According to the 1980 California Desert Conservation Area Plan (“CDCA Plan”) and the
2005 West Mojave Plan (“WEMO Plan”), the DTRNA is recognized as a Research
Natural Area that is managed under a federal and state Sikes Act Management Plan.
Allowing anything but research and low-impact recreational activity contradicts these
federally-mandated management plans. Moreover, both the CDCA and WEMO Plans
recommended expanding the DTRNA to the North and West, but the DRECP is
advocating development in much of the area recommended for expansion.

2. By providing incentives for power plant developers to focus on areas that include or abut
the DTRNA and other critical habitat for threatened and endangered species, the
participating REAT government agencies threaten more than 40 years of land-use
planning, management, and protection of threatened and endangered species by the
BLM, the CDFW, and USFWS.



3. Much of the land within and around the DTRNA is protected under conservation
easements and are obligated as conservation habitat under legal mitigation agreements.
Encouraging development of lands in and around the DTRNA all but guarantees that the
BLM, CDFW, USFWS and other state and federal agencies will be responsible for
statutory violations and for breaching contractual obligations made under state and
federal laws. These mitigation lands were funded by developers as mitigation for past
projects that damaged or destroyed critical habitat or important habitats for threatened or
sensitive species. Allowing development on or around these conserved lands violates
legal obligations required of developers and of organizations managing conservation
lands in perpetuity.

4. The BLM not only acquired land within the DTRNA through purchase, but through land
exchange as well. BLM land exchanges were premised on the value of DTRNA lands as
permanently protected habitat for conservation. If the DTRNA is open to development
under the DRECP, the DRECP will involve a de jure land exchange in contravention of
the Federal Land Policy and Management Act of 1976, as amended (“FLPMA”).

5. By adopting any of the alternatives that create development pressures on habitat in and
around the DTRNA, regulatory agencies expose the DTPC and other conservation
organizations to significant legal liability for unauthorized trespass and degradation of
conservation values of habitat under binding conservation easements that run with the
land.

6. Between 1988 and 1990, the U.S. Congress allocated $4.7 million to the BLM for
tortoise conservation. Much of this funding was entrusted with the BLM for acquisition
and management of land within the DTRNA. Similarly, the CDFW has invested several
million dollars, mitigation fees paid by private developers and state tax dollars, to acquire
and manage conservation lands within and around the DTRNA. If the DRECP EIR/EIS
adopts any alternative that adversely affects these public investments, it must evaluate
and justify the economic impacts of wasting tax-payer money.

The Preferred Alternative already designates more than 2 million acres as Development
Focus Areas, and including 1,250 acres in and around the DTRNA (0.06% of the total)
does not further the renewable energy development goals of the DRECP.

Similarly, Alternative 2, which designates almost 2.5 million acres as Development Focus
Areas, should exclude 20,000 acres (0.8% of the total) in and around the DTRNA and parts
of the Fremont-Kramer Area of Critical Environmental Concern (“ACEC”).

Recommendations

The REAT must reevaluate all of the Action Alternatives in the DRECP to be consistent with
the Conservation Goals presented in the DRECP Draft EIR/EIS. All Alternatives that involve
irreversible impacts to the recovery goals for the desert tortoise and significant adverse impacts
to the Mohave ground squirrel and other sensitive species fail to achieve the state conservation
objectives of the DRECP.

Specifically, no area, on or adjacent to the DTRNA, the West Rand Mountains ACEC, or the
Fremont-Kramer Desert Wildlife Management Area (“DWMA”) should be designated as
Development Focus Areas or Variance Areas in any Action Alternative. Furthermore, the
entire area of the West Rand Mountains ACEC and the Fremont-Kramer DWMA should be



designated as conservation areas, while the DTRNA and its expansion areas must maintain
their fully protected status as a Research Natural Area, open only for research and limited, low
impact recreation.

To address these issues that we raised above, we recommend the following:

1.

The DRECP must recognize the status of the DTRNA, West Rand Mountains ACEC and
the Fremont-Kramer DWMA as legally protected conservation areas and not permit
develop in or around these conservation lands.

All Action Alternatives and the designation of Development Focus Areas and Variance
Areas must be consistent with existing management plans, mitigation agreements, and
areas protected under conservation easements.

The Development Focus Areas and Variance Areas must include areas prohibiting
development including buffer zones, wildlife corridors, and other development
prohibitions in and around the DTRNA, the West Rand Mountains ACEC, the Fremont-
Kramer DWMA and other conservation areas.

The areas in and around the DTRNA must be protected by buffer zones that prohibit
development of any kind that conflicts with the conservation purposes of the DTRNA and
the DRECP must include a wildlife corridor extending from the northern area of the
DTRNA through and connecting to the El Paso Mountains and the Red Rock Canyon
State Park.

The DRECP must not undermine legal obligations undertaken by federal, state, and
local government agencies, nonprofit conservation organizations, and private developers
under environmental permits and mitigation agreements.

The DRECP must be focused on constructive and scientifically sound actions to achieve
the Plan’s stated goal of conserving desert tortoises and other sensitive desert species
and habitats.

Under the current scoping of alternatives in the DRECP EIR/EIS, the No Action Alternative is
an “Environmentally Superior Alternative” under the California Environmental Quality Act
("“CEQA") and the only reasonable and feasible alternative under the National Environmental
Protection Act (“NEPA”). Compared to the 108,000 acres of desert habitat that would be
developed under the No Action Alternative, the Preferred Alternative designates 2,024,000
acres of Development Focus Areas that could be developed (Table 11.3-1 in the Draft EIR/EIS).



We raise additional concerns, recommendations, and questions in the attached Table 1 along
with maps and illustration in the attached Appendices.

Sincerely,

DESERT TORTOISE PRESERVE COMMITTEE, INC.

(,oz‘ v
Ron Berger
President

Attachments:
Table 1. Desert Tortoise Preserve Committee, Inc. Comments on DRECP Draft EIR/EIS.

Appendix | —1ll. Maps and lllustrations
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Appendix I: Images Comparing Land with Planned Development to the Area Proposed

for Mitigation
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Conservation Planning Area in red box:

Overlap of DFA with DTRNA, Preferred Alternative (in green box):
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Close-up of box in Conservation Area Planning:
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Close up of box in DFA - DTRNA overlap (same resolution as previous image
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Appendix Il: Overlap between the Preferred Alternative and Areas Designated as

Conservation Lands in the preferred Alternative According to DRECP Publicly-

Shared Maps
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Appendix lll: Figure Il1.7-25 from DRECP
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AGURE 725
Covered and Planning Species Occurrence Locations - West Mojave and Eastern Slopes Ecoregion Subarea

Draft DRECP and EIR/EIS August 2014
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