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please download from links provided

Below are CARE"s exhibits for the hearing on the CEC
Staff"s Motion to Override the City of San Jose on
CEQA mitigation for the impacts of Nitrogen deposition
on protected species in serpentine habitat like the
Checkerspotted Butterfly.

The issue being contested is the mitigation being
offered up in the form of off-site mitigation (land)
for the impact of Nitrogen deposition from NOx emitted
by the project on serpentine habitat.

The City of San Jose was charged with preparing their
own CEQA review to determine if the mitigation was
feasible and adequate to mitigate the impacts of the
project from NOx deposition. Apparently the CEC Staff
and Calpine are not satisfied with the City"s progress
because on May 30, 2006 Staff counsel filed a Motion
to Override the City offering up pre 1985 ERCs for
CEQA mitigation instead.

"Banked ERCs are Recognized as Valid Mitigation for
Air Quality Impacts Under Federal Law, State Law, and
BAAQMD Rules.

Were the issue merely whether, in fact,
offsets/mitigation have been identified, the above
confusion could easily have been corrected.

However, the April 18 letter goes on to state that
"the City of San Jose Planning Staff is not supportive
of the use of Emission Reduction Credits, from
discontinued uses that are outside the project area,
to mitigate the project®s impact . . . ." This
statement is indicative of a conceptual
misunderstanding of federal and state law requirements
for mitigating stationary source emissions with ERCs,
and how such ERCs are regarded under CEQA.

1. Under Both State and Federal Law, Offsets are an
Integral Mitigation Measure for Large Stationary
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Sources such as Power Plants.

Offsets were recognized as an important measure for
air pollution control in the federal Clean Air Act of
1970, and subsequent amendments of that statute have
emphasized their importance. (See generally, Grad,
Treatise on Environmental Law, 88 2.03[13][a] et seq.)
Over time they have become a cornerstone of the
federal New Source Review rules which are used to
regulate stationary sources. (Manaster & Selmi,
California

Environmental Law and Land Use Practice, §
41.23[4][d].) Offsets are enforceable emission
reduction credits that 1) offset all anticipated
emission increases from a new stationary source, and
2) result in a net air quality benefit. (lbid.)
Offsets are likewise a required device of the
California Clean Air Act, and are adopted into the
rules of the various regional air districts. (ld. at
88 41.01 et seq.).”

At a recent evidentiary hearing on the San Francisco
Energy Reliability Project, 04-afc-1 Bob Sarvey got
the BAAQMD witness to admit on the record that ERCs
are not CEQA mitigation for NO2 or nitrogen deposition

impacts. CARE exhibit 1 - See page 312 line 4 to 10
for BAAQMD witness SFERP May 22, 2006 evidentiary
hearing at

http://www.energy.ca.gov/sitingcases/sanfrancisco/documents/2006-05-22 TRANSCR
IPT.PDF

"4 BY MR. SARVEY:

5 Q In your response to my comment number

6 five on the PDOC you state that the District"s

7 offset requirements are not intended to mitigate
8 local impacts such as NO2 and nitrogen deposition
9 impacts, is that correct?

10 MR. BATEMAN: Correct."

CARE exhibit 2 - Dr. Smallwood"s CARE Metcalf
Testimony on Nitrogen Deposition is at

http://www.energy.ca.gov/sitingcases/metcalf/documents/intervenors/2000-06-30
B10_RESPONSE . PDF

Respectfully,

Michael Boyd President, CARE



-—— Karen Mitchell <kam@eslawfirm.com> wrote:

Attached is Applicant®s Brief in Support of Staff"s
Motion for Override
as filed today with the CEC. Thank you.

Karen A. Mitchell, Paralegal
Ellison, Schneider & Harris LLP
2015 H Street

Sacramento, CA 95814-3109
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PROCEZEDTINGS
9:02 a.m.

HEARING OFFICER FAY: We're on the
record. This is a continuation of the evidentiary
hearings for the application for certification of
the San Francisco Electric Reliability project;
docket number 04-AFC-1.

To my left is Presiding Commissioner
James Boyd; and to my right is Associate
Commissioner John Geesman. And to Commissioner
Boyd's left is his Advisor, Peter Ward. I am Gary
Fay, the Hearing Officer on the case.

Before we begin I'd like to just review
a few things. As per a request from the staff and
all the other parties who were scheduled to
present evidence on biology, we will delay taking
up the topic of biology until, at the earliest,
the end of day, at which time we'll discuss what
the needs of the parties are for proceeding on
that.

I think many gquestions that may appear
to concern biology will come up to the panels that
will address waste management and soil and water
resources. So, much of that may be taken care of

by then.
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I'd also like to do a quick run-through
for people who are keeping score of the documents
that have been filed since our last evidentiary
hearing.

On May 1, CARE filed a motion for leave
to file additional testimony. And that same day,
filed objections and a protest to the May 1
evidentiary hearing.

In addition, the applicant filed
supplementary testimony on May 1. And the same
day the Commission put out the notice of today's
hearing.

May 2nd there was another motion to file
leave for additional testimony under site
contamination and soil and water management; that
was from CARE.

May 5, notice of evidentiary hearing --
I'm sorry, some of these dates seem to be
repetitive. May 5, staff response to CARE's
objections and a protest regarding the May 1
evidentiary hearing.

On May 8 Mr. Sarvey filed a response to
staff's previous filing. And also on May 8 the
Commission issued a notice regarding a full

Commission hearing on CARE's appeal of a Committee

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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ruling. And that will be heard on May 24th at the
normal business meeting.

On May 1llth there was a request from
CARE to subpoena Mr. Manho Yeung of PG&E. And
there was also a request that day or the following
day by CARE for a subpoena of Nancy Katyl of the
Regional Water Quality Control Board.

On May 1l6th the Water Board objected to
the request for subpoena of Nancy Katyl.

On May 17th the applicant filed its
errata to its supplemental testimony. A page or
two was missing, and so they corrected that.

Also, May 17th the Committee ruled denying the
request for the subpoena of Manho Yeung.

May 17th also, the Committee issued an
order granting leave for CARE to file the
requested additional testimony. May 17th the
Committee ruled against CARE on its request to
recall witnesses.

May 19th, the Committee ruled regarding
the subpoena of Water Quality Board witness Katyl.
That request for subpoena was denied. May 19th
the tentative exhibit list, revised May 2nd, was
sent out to all the parties. And we do have extra

copies of that that were here on the table.
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And as I said, May 24th business meeting
will take up CARE's appeal of the denial of their
motion challenging some of the prior hearings.

So, I just wanted to cover those items.
There are other things filed in the docket, but
these are documents and motions, et cetera, that
are more involved with the hearings.

I understand that the staff is still
waiting on some of their people, but I'll ask if
there's any preliminary matters and then we'll get
started with the applicant's panel on waste
management and soil and water resources.

Ms. Sol,, do you have anything
preliminary?

MS. SOL : The one preliminary matter
that I wanted to bring up is, as I noted in an
email sent out to the parties, our soil and
contamination witnesses are here and they're
prepared to answer questions about soil and
contamination.

So I just wanted to bring to the
attention of parties that if they have questions
related to contamination, including biology
questions or other gquestions, these are the

witnesses who are addressing that topic.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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You know, it's always hard to parse out
what goes where. We submitted these witnesses to
cover that topic. And so gquestions on that topic
should be directed to them.

HEARING OFFICER FAY: I think you can
imagine that this could be difficult if somebody
thinks of contamination in the Bay, for instance,
as a biology gquestion. But in the process of
materials getting into the Bay, or potentially
getting into the Bay, might be more appropriately
addressed by a soil witness or a waste management
witness.

So, I think everybody would be best
served to try and ask these questions of the
panels that we have here today and see if they
feel comfortable. I think if they don't they'll
inform the record.

MS. SOL : Right. And if they don't, we
can bring these witnesses back to be available
when biology is taken up. They are the witnesses
who are addressing this topic.

HEARING OFFICER FAY: Okay. Great.
Thank you for that offer.

MR. RATLIFF: Mr. Fay, related to that,

the staff biology witness is Susan Sanders, and

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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she was unable to attend today as we had
previously notified you. She is available next
week if there is a continued hearing.

But my request to the Committee and to
the parties is that she not be required to
testify. There's nothing, I think, in her
testimony that is at issue in this proceeding.

And to the extent that the parties are interested
in contamination and its effects on the Bay, those
questions should be addressed to our soil and
water witnesses, Mark Lindley and Michael
Stephens. Her testimony doesn't address that at
all.

And so I would ask the Committee not to
require her to attend because I simply don't think
there is good reason for her to do so. She is a
private consultant, and she's very busy right now
working on the bird kill study, avian mortality
study related to wind projects. And it would be
very inconvenient and probably expensive to have
her come down here for a day for what I think will
be probably not a very productive session.

HEARING OFFICER FAY: Okay. Well, I'11l
just re-emphasize my suggestion that people try to

take full advantage of the witnesses who are here

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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today to ask any questions regarding their
concerns about contamination harming the
biological resources around the project.

MR. RATLIFF: What should I tell her,
though, with regard to that? I mean, she will
need to know if she's supposed to attend, and I
will have to tell her -—-

HEARING OFFICER FAY: Well, I think --

MR. RATLIFEF: —-— before the end of the
day.

HEARING OFFICER FAY: -— I think we're
going to wait on that until later in the hearing.

MR. RATLIFEF: Okay.

HEARING OFFICER FAY: We'll see how it
unfolds and we need to be sure that all the
parties can get their questions answered by the
panels and witnesses that are here.

Yes, Mr. Sarvey?

MR. SARVEY: I haven't seen any biology
testimony from any of the hazardous waste people
or the water people, so I'm a little confused how
they're going to be -- how they're going to
represent biology.

HEARING OFFICER FAY: Well, I think it

depends on what the question is. And they're just

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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going to have to play it a question at a time.

MR. SARVEY: Because we --

HEARING OFFICER FAY: But there are
questions that they may be able to address, if it
has to do with the transfer of pollutants into the
Bay, that type of thing.

MR. SARVEY: Without prefiled testimony,
I mean, it's pretty much at a disadvantage if
they're going to start testifying to biological
impacts. So, that's my only concern.

HEARING OFFICER FAY: Well, I think, in
a way this may be helpful to you, if they are
willing to answer questions within their
expertise, and we'll get this on the record.

My understanding is that the biologists,
because of the limited nature of the analysis of
this brownfield site, have a fairly limited scope
in their testimony. And many of the contamination
issues might be beyond their understanding and
comfort level in testifying.

So, I think we should take full
advantage of this set of panels today and just see
if that can address our needs. And if there's no
need to cross-examine witnesses on biology, then

that testimony can come in on declaration. But

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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we're going to withhold the ruling on that.

MR. SARVEY: Okay, well, that's a major
bone of contention for me that they haven't
performed the analysis that would allow us to take
a good look at biology and uncover all the
significant impacts.

And that's, like I say, I've been
objecting all along to not having the ecological
risk assessment performed and the health risk
assessment. In fact, I filed a data request over
two years ago that remains unanswered.

So, you know, I've got a problem with
the way we're approaching this. I just wanted to
get that on the record. Thank you.

HEARING OFFICER FAY: Sure. What I'd
like to do is withhold the ruling on this until
later, until this panel's addressed these
concerns. And then we'll have a discussion about
it after that.

MR. RATLIFF: Mr. Fay, this raises an
issue that I think we're going to address shortly,
and in answer to Mr. Sarvey, I guess I could say
that our testimony is that the project has no
impacts on the Bay. And that is going to be the

testimony of our soil and water witnesses.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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Therefore, for that reason, our biology
witness has no testimony regarding impacts on the
Bay.

There is a related issue of whether the
existing contamination of the site, which is a
preexisting condition, is having any effect on the
Bay. And that will also be addressed in our
testimony. But that is not an impact of the
project according to our testimony. And that is
something that has to be addressed, if at all, by
the Regional Board, through its oversight of all
remediation efforts at the site.

HEARING OFFICER FAY: Okay, thank you.
All right, is the applicant prepared to go forward
then? And how would you like to do this? Is your
panel on waste any different from your panel on
soil and water? Or is all together?

MS. SOL : There are slight differences
to address the noncontamination issues. We can go
forward with our waste panel and they include all
of the witnesses who can address contamination, as
well as any questions that might arise about the
treatment of waste.

It would be optimal if the contamination

issues or questions were addressed to that panel.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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11
But we will have our contamination witnesses
available also when soil and water comes up.

For soil and water we have in addition
witnesses who are familiar with the water
processes and how water is going to be treated, as
well as our witness on soil.

But again, the contamination panel is
here. And I will not dismiss them until we're
done with soil and water, as well.

HEARING OFFICER FAY: Great. Okay, why
don't we go ahead with your panel on waste
management.

MS. SOL : Okay. Then I will go ahead
and call Karen Parker, Karen Kubick, Randall
Smith, Steve DeYoung, Tom Lae and Susan Gallardo,
Robert Cheung and Lester Feldman.

(Pause.)

HEARING OFFICER FAY: Let's go off the
record.

(Off the record.)

HEARING OFFICER FAY: Could the court
reporter please swear the witnesses.

Whereupon,
KAREN PARKER, KAREN KUBICK, RANDALL SMITH

STEVE DeYOUNG, TOM LAE, LESTER FELDMAN

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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12
SUSAN GALLARDO and ROBERT CHEUNG
were called as witnesses herein, and after first
having been duly sworn, were examined and
testified as follows:

THE REPORTER: Now, could you each
individually go down the line and just state and
spell your full names, please.

MR. SMITH: Randall Smith, R-a-n-d-a-1-1
S-m-i-t-h.

MS. KUBICK: Karen Kubick, K-a-r—-e-n
K-u-b-i-c-k.

MS. PARKER: Karen Parker, K-a-r-e-n
P-a-r-k-e-r.

MR. FELDMAN: Lester Feldman, L-e-s-t-e-r
F-e-l-d-m-a-n.

MS. GALLARDO: Susan Gallardo, S-u—-s—-a—-n
G-a-l-l-a-r-d-o.

MR. CHEUNG: Robert Cheung, R-o-b-e-r-t
C-h-e-u-n—-g.

MR. DeYOUNG: Steve DeYoung, S-t—-e-v-e
D-e-Y-o-u—-n—-g.

MR. LAE: I'm Tom Lae, T-o-m L-a-e.

HEARING OFFICER FAY: Thank you.

MS. SOL : Okay, Your Honor, I would

like to move for the introduction into the record

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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of a series of documents. I'm going to have Ms.
Parker deal with the documents that were submitted
prior to the May 1lst testimony, so why don't we
start with her.

I'm also going to have the witnesses
give introductory statements, but why don't we
start with the documents.

DIRECT EXAMINATION
BY MS. SOL
Q So, Ms. Parker, on behalf of the panel,
do you have before you the April 17th testimony of
the City, section on waste management?

MS. PARKER: I do.

MS. SOL : And under 1C there are a list
of documents. Are you familiar with those
documents?

MS. PARKER: Yes, I am.

MS. SOL : Do you have any changes to
make to that list of documents?

MS. PARKER: I have one to add to this
list of documents. It is appendix 8.13A, the
final risk management plan, site management plan
for the Muni site.

MS. SOL : And that was the appendix to

supplement A filed on volume 2 of supplement A,

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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14
dated March 24, 2005, is that correct?

MS. PARKER: That's correct.

HEARING OFFICER FAY: That's a portion
of exhibit 17

MS. SOL : I believe -- yes -—-

HEARING OFFICER FAY: The AFC?

MS. SOL : Yes. Would you like me to
read through each of the documents, Your Honor, or
does --

HEARING OFFICER FAY: Yes. And please
reference the exhibit numbers.

MS. SOL : Okay. So that would be
exhibit 3, a portion -- or sorry, a portion of
exhibit 3, applicant's response to CEC Staff
request data response set 1A; responses to data
requests 88 through 90, dated July 6, 2004.

Exhibit 9, applicant's response to CEC
Staff data request informal data set 3, response
to data request 145, dated August 20, 2004,
supplement A to the application for certification
for the San Francisco Electric Reliability
project, volume 1, dated March 24, 2005, section
8.13, waste management. And that's exhibit 15.
And I apologize, the reference to the document was

actually exhibit 50, isn't that correct, Ms.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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15
Parker?

MS. PARKER: Yes.

MS. SOL : Okay. So, it would be also
exhibit 15, supplement A to the application for
certification for the San Francisco Electric
Reliability project, volume 2, dated March 24,
2005, appendix 8.13.

Then a portion of applicant's response
to CEC Staff data request, data response set 3A,
response to data request 184, dated June 3, 2005.
That's exhibit 19.

Applicant's response to CEC Staff data
request, informal data response set 6A, responses
to data requests 6 through 11, dated July 11,
2005. And that's exhibit 29.

Applicant's response to Sarvey data
request set 1A, dated July 25, 2005, responses to
data requests 1-16 through 1-18; and that's
exhibit 27.

Applicant's comments on the preliminary
staff assessment set 1, comments 43, 44 and 70
through 74, dated October 12, 2005; and that's
exhibit 39.

Applicant's response to CEC Staff data

request, informal data response set 6D, responses

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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to data requests 6 through 10, dated October 14,
2005; and that's exhibit 32.

Applicant's response to CEC Staff data--

HEARING OFFICER FAY: Excuse me, exhibit
40 -- 4-27

PRESIDING MEMBER BOYD: 32.

HEARING OFFICER FAY: 32.

MS. SOL : 32.

HEARING OFFICER FAY: All right.

MS. SOL : Applicant's response to CEC
Staff data request, informal data response set 6D,
response to data requests 6-10; it's an addendum;
it's dated October 22, 2005; and that's exhibit
33.

Applicant's comments on the preliminary
staff assessment set 2, comments 70 through 73,
dated October 31, 2005; that's exhibit 40.

Applicant's comments on the preliminary
staff assessment set 3, comment 71, dated November
2005; that's exhibit 41.

Applicant's comments on the preliminary
staff assessment set 4, revised comment 70, dated
December 30, 2005; that's exhibit 43.

Supplement B to the application for

certification for the San Francisco Electric
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Reliability project dated January 11, 2006,
section 3.4 on waste management; that's exhibit
1l6.

Applicant's response to CEC Staff data
request, informal data response set 9A, responses
to data requests soil and water resources; that's
9-13 -- sorry, 9-13 and 9-21, dated January 13,
2006; that's exhibit 36.

Applicant's final field sampling plan
dated February 14, 2006; that's exhibit 44.

Applicant's comments on the final staff
assessment, set 1, comments 19 through 23 and 25
through 32, dated March 17, 2006; that's exhibit
45.

And the applicant's draft field
investigation summary report dated March 30, 2006;
that's exhibit 42.

HEARING OFFICER FAY: Thank you. Go
ahead then with your testimony.

BY MS. SOL

Q So, Ms. Parker, do you have any
corrections or additions to make to these
documents?

MS. PARKER: Not in addition to the one

that I already gave you.
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MS. SOL : Okay. And with these changes
are the facts contained in these documents true to
the best of your knowledge?

MS. PARKER: Yes, they are.

MS. SOL : And with these changes, to
the extent there are opinions set forth in these
documents, do they represent your professional
judgment?

MS. PARKER: Yes, they do.

MS. SOL : And with these changes do you
adopt these documents as your sworn testimony here
today?

MS. PARKER: Yes, I do.

MS. SOL : Okay, I'd like to turn now to
the supplemental testimony that was filed on May
l1st of Ms. Gallardo on behalf of the panel.

Do you have before you the testimony
that was filed by the City on May 1lst that is
exhibit 8872

MS. GALLARDO: Yes, I do.

MS. SOL : And do you have, as well, the
errata that was filed on May 17th?

MS. GALLARDO: Yes, I do.

MS. SOL : Do you have any changes or

corrections to make to those documents today?
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MS. GALLARDO: No, I don't.

MS. SOL : And to the extent there are
facts in these documents, are they true to the
best of your knowledge?

MS. GALLARDO: Yes, they are.

MS. SOL : And to the extent there are
opinions set forth in these documents, do they
represent your professional judgment?

MS. GALLARDO: Yes, they do.

MS. SOL : And do you adopt these
documents as your sworn testimony here today?

MS. GALLARDO: Yes, I do.

MS. SOL : Okay, Your Honor, I would
like to proceed with an opening statement by Ms.
Parker and an opening statement by Mr. Feldman to
address waste management and soil contamination
issues.

HEARING OFFICER FAY: Proceed.

MS. PARKER: Thank you. Construction of
the facility will produce primarily nonhazardous
wastes such as wood, paper, plastic and metal. In
addition, small amounts of hazardous waste will be
generated from welding, painting and cleaning of
newly installed piping.

Stormwater runoff and water from
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dewatering of excavations will likely be
nonhazardous wastes, but will be collected and
tested prior to disposal to determine whether they
are hazardous.

Excavated soil will be assessed to
determine whether it can be reused onsite or must
be shipped offsite for disposal.

A variety of solid and ligquid wastes
will be generated during operation of the San
Francisco Electric Reliability project. Some of
the wastes will be nonhazardous material like
paper, wood, cardboard, glass, plastic and metal,
including packaging materials, broken parts
requiring replacement and office and lunchroom
wastes generated by the workers.

A lesser amount of waste produced will
be hazardous waste that will consist of
lubricating o0il, used oil filters, oily rags and
spilled cleanup sorbents, spent catalyst units and
possibly cooling tower sludge if it is tested and
found to be hazardous. These wastes are similar
in nature to those produced by many other
industrial and commercial business operations.

Wastes will be reused and recycled

whenever possible in compliance with the City of
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San Francisco's stringent recycling goals. In the
event that they may not be reused onsite, the
wastes will be shipped offsite to one or more
commercial waste management operations for
recycling or disposal.

Possible locations where waste could be
shipped for recycling or disposal were evaluated
for compliance with state and federal regulatory
requirements, the ability to accept and manage the
waste, and for future capacity for continued
acceptance of the waste.

The evaluation of waste to be produced
and available options for managing the waste
concluded that the SFERP project would not have a
significant impact on waste management capacity in
the state.

In addition, it was determined that the
waste would be managed in compliance with all
federal, state and local requirements.

HEARING OFFICER FAY: Mr. Feldman.

MR. FELDMAN: Thank you. Good morning,
Commissioners, Staff and members of the public.

My name is Lester Feldman; I'm a Principal
Scientist with Geomatrix Consultants. And I'm

here today with my colleagues, Susan Gallardo and
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Robert Cheung, to address questions pertaining to
waste and soil and water, as they relate to soil
and groundwater impacts reported at the proposed
San Francisco Electric Reliability project site.

I have more than 30 years experience in
the development, implementation and consultation
related to water resources and toxics and
hazardous materials control programs.

Prior to my last 12 years at Geomatrix I
was the Senior Environmental Specialist at the
California Regional Water Quality Control Board,
the San Francisco Bay Region, for 20 years, where
I was responsible for directing staff in
developing and implementing toxic and hazardous
materials assessment and control programs covering
the nine San Francisco Bay Area Counties.

This experience included being the
senior board staff liaison on toxic matters with
the City and County of San Francisco.

And as I stated, I'm here with Susan
Gallardo, a registered engineer with considerable
Bay Area experience in toxic site assessments;
development and implementation of cleanup plans,
and risk management measures.

I'm also joined by Robert Cheung who has
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considerable experience in the development and the
review of health risk assessments and risk
management plans. Robert is highly skilled in the
practice of obtaining relevant environmental data
in order to best quantify and mitigate the human
health and environmental risks.

I would like to take this opportunity to
briefly describe the major points of the Geomatrix
supplemental testimony which was filed on behalf
of the City and County of San Francisco on May 1,
2006.

The areas of our testimony include, one,
the regulatory process of the California Regional
Water Quality Control Board for toxic site
redevelopment; two, the activities that have been
completed at the subject site, including our
opinion that the human health and environmental
issues are manageable.

Three, a description of the actions that
the City has committed to complete with Water
Board and City Department of Public Health
oversight; and lastly, fourth, a description of
how these specific actions by the City will be
designed and implemented to be protective of the

offsite and the onsite public to workers and to
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the San Francisco Bay environment.

As to the regulatory process, the
regulatory process at the Water Board is well
established. And by the state's AB-2061 process,
the Water Board is the designated lead oversight
and that is administering agency for this
particular site.

As the lead agency, the Water Board's
responsibilities include administering all state
and local laws that govern site cleanup;
determining the adequacy and extent of cleanup;
issuance of necessary authorizations and permits;
and following the determination that an approved
remedy has been accomplished with the issuance of
a certificate of completion.

All of these activities are administered
after consultation with other regulatory agencies
having jurisdiction over cleanup activities at the
site, such as the San Francisco Department of
Public Health.

As the lead agency the Water Board will
coordinate with and receive input from the San
Francisco Department of Public Health to
incorporate article 22A requirements.

The City has discussed the process with

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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staff of the Water Board and DPH, and has
developed, through AB-2061, the overall regulatory
process has been deemed acceptable.

Lastly, this process provides the
Commission for Commission verification that the
requirements of the conditions of certification
have been implemented in a manner that is
satisfactory. That what has been done and are
issues manageable at the site.

Substantial environmental investigation
has been conducted at the site thus far. The
investigations have indicated the character of the
environmental impacts at the site. And the site
conditions are similar to those found at other
fill and industrial properties that front the San
Francisco Bay, such as Mission Bay, PacBell
Ballpark and numerous other Bay sites with which
Geomatrix has had considerable experience.

In light of our knowledge from the
investigation that has thus far been conducted, we
know that there are readily available and commonly
applied engineering technologies and controls that
can be utilized to address environmental issues at
the site. These technologies and controls can be

applied following the guidelines of the agencies
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such as the Water Board, the Department of Toxic
Substances Control, the Bay Area Air Quality
Management District, and the Department of Public
Health at the City.

What is the City committed to do: The
City is committed to working through the
regulatory process that's outlined in our
testimony. The City will abide by the existing
Muni RMP/SMP, that's risk management plan and site
management plan, until a site-specific risk
management plan and site management plan are
developed for the site.

The City will undertake a site-specific
health risk assessment and an ecological screening
exercise using the USEPA and CalEPA recommended
risk assessment methodologies.

Ultimately the City will recommend that
appropriate and acceptable combination of remedial
measures and/or engineering or administrative
controls that will be taken to protect workers and
the public from the potential exposure to
chemicals known to exist in soil and groundwater
at the site.

These measures will be incorporated into

a site cleanup plan, a risk management plan that's
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applied prior to and during construction, a site
cleanup plan during construction, and a site
management plan to be implemented into the
project's operations on an ongoing basis.

These plans will be developed in
consultation with the Water Board and Department
of Public Health, and will be subject to the
approval of the Water Board, and certified by the
Commission Staff as to compliance with the
Commission's conditions of certification.

A timetable for cleanup and other
administrative controls would be prepared at that
time.

More specifically, the site cleanup
plan. That will present site-specific cleanup
goals and remedial alternatives that are
considered and then selected to address
incremental human health and ecological impacts
identified in the human health risk assessment and
the screening level and ecological risk assessment
to achieve a less than significant level of
impact.

The site cleanup plan which is
equivalent to the Department of Toxic Substances

Control removal action workplan, or RAW, will be
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developed in compliance with the Water Board and
Article 22A, and will detail the program and
schedule for implementation of the selected
remedies prior to construction.

These measures will be reviewed and
verified by the Commission Staff as part of the
conditions of certification prior to any soil
disturbance and prior to any site mobilization.

Now, depending on the site conditions
the City will update and revise the current Muni
risk management plan and site management plan,
specifying site-specific management measures that
will be taken during construction. And these
management measures include, but are not limited
to, items such as fencing of the areas with
exposed soil; dust control and dust monitoring;
soil stockpile management; soil reuse procedures;
contingency protocols; construction worker health
and safety guidelines; groundwater dewatering
procedures; erosion control measures; and
stormwater management.

The City will enter into a covenant and
environmental restriction with the Water Board,
bound by the terms specified in the site

management plan for long-term operation. Such
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restrictions in the covenant may include, but are
not limited to, restrictions on the use of
groundwater for drinking water; preclusion of
residential use at the site; and any criteria that
are applicable for any future subsurface
intrusions after the project is constructed and in
operation.

The City has agreed to comply with the
performance standards of the Commission for human
health that are outlined in the Commission Staff's
proposed conditions of certification. These
conditions address potential health risks to
construction workers and offsite receptors during
construction; the potential health risk to site
workers and the offsite public during future
operations of the facility.

Any identified threats to San Francisco
Bay will be mitigated in accordance with the
United States Environmental Protection Agency and
the State Water Resources Control Board's approved
water quality control plan, and that is the basin
plan for the San Francisco Bay that is
administered by the Water Board.

How will the City's actions be

protective of the public, be protective of onsite
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workers, and be protective of the environment:
The City is dedicated to the protection of human
health and the environment by prescribing to a set
of conditions that would entirely be protective of
public health and the environment.

The City will prepare a site-specific
human health and a screening ecological risk
assessment that will be based on standards that
are set forth to protect human health, to protect
ecological receptors and to protect the
environment.

These risk assessments will be
scientifically based and will provide the basis to
evaluate whether remediation, site restrictions
and/or construction or design guidelines are
needed to insure that the redevelopment of the
site protects human health and the environment.

The City will follow pertinent state and
local ordinances that regulate hazardous materials
and potential soil and groundwater impacts. These
regulations provide for the safe handling of
hazardous materials and hazardous waste during
construction and during remedial activities.

The various plans described within the

Commission Staff's conditions of certification and
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adopted by the City, and the City's adopted
proposed conditions of certification will certify
that the project's remediation and management
measures will protect workers and the public from
exposure to contaminants identified at the site.

The Commission's review process will
insure that the City complies with these
responsibilities that are outlined in the
conditions of certification.

Thank you for your time in considering
the Geomatrix' testimony. Susan and Robert and I
are available to answer any questions related to
this testimony. Thank you.

MS. SOL : The witnesses are available
for cross-examination. I think what we'd like to
do is have Mr. DeYoung direct the questions to the
appropriate witness, since this is a pretty big
pranel.

The contamination obviously needs the
contamination witnesses sponsoring the May 1lst
testimony, so such questions would certainly go to
them. But, I think that having Mr. DeYoung manage
traffic might be helpful.

HEARING OFFICER FAY: All right, fine.

Mr. Ratliff, any questions from the staff?
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MR. RATLIFF: Yes. And, again, I'm not
sure who the question goes to, but I suggest it
might be Mr. Feldman.

CROSS-EXAMINATION
BY MR. RATLIFF:

Q Because, Mr. Feldman, you Jjust mentioned
that there is -- you mentioned the term
certificate of completion, which is a final
document that the Regional Board can issue. Do
you know if the City will seek a certificate of
completion from the Regional Board for this
property?

MR. FELDMAN: The certificate of
completion essentially from the Regional Board is
something that's granted after activities --

HEARING OFFICER FAY: Excuse me, Mr.
Feldman, you'll have to speak into the microphone.

MR. FELDMAN: The certificate is
generally issued after measures are completed,
according to the AB-2061 process, the lead agency
actions have been accepted -- that lead agency's
proposed actions have been completed and are
acceptable to the agency. So it's at the
completion.

MR. RATLIFF: I understand that, but I'm
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asking do you know if the City intends to seek
that certificate of completion at the conclusion
of that process?

MR. FELDMAN: Yes, the City intends to
seek that certification.

MR. RATLIFF: The testimony from the
applicant also mentions the discovery of
hexavalent chromium on the site. Do you know what
further activities the applicant -- oh, it's just
chromium, I'm sorry, corrected, it's only chromium
of undesignated type. Can you tell us what
activities the applicant's going to take to try to
determine the hazard represented by that chromium?

MR. FELDMAN: Let me give the microphone
to Robert Cheung to answer that question.

MR. CHEUNG: That's all right, I have
one down here. To address that question with
respect to chromium, the plans are to collect
additional data to see if hexavalent chromium is
present at the site.

MR. RATLIFF: Will that involve further
speciation?

MR. CHEUNG: I'm sorry, that's correct,
that would involve further speciation whether the

chromium exists in the hexavalent form.
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MR. RATLIFF: Has that work been done
yet, or is it still to be done?

MR. CHEUNG: It has not been done at
this time.

MR. RATLIFF: Okay. Mr. Feldman, in
your discussion you mentioned the performance
standards that the staff has proposed. Do you
foresee any difficulty in meeting the performance
standards that staff proposed in its conditions of
certification which the City appears to have
mirrored in its proposed conditions of
certification?

MR. FELDMAN: No, I don't see any
problems with meeting those conditions.

MR. RATLIFF: Thank you. I have no
other questions.

HEARING OFFICER FAY: Okay.

PRESIDING MEMBER BOYD: I have a
question. Mr. Ratliff, I don't know what the
appropriate time is, but when will staff -- or
will staff respond to the suggested changes in the
conditions that the applicant has put before us in
this supplemental testimony?

MR. RATLIFF: You mean -—-—

PRESIDING MEMBER BOYD: Soil and water
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and waste.

MR. RATLIFF: Well, I think I'd like to
have the witnesses address that when the panel is
up. And I would also like to address it in the
statement of counsel before we get started with
our presentation.

But, yes, we should address that.

PRESIDING MEMBER BOYD: Thank you.

HEARING OFFICER FAY: All right,
anything further, Mr. Ratliff?

MR. RATLIFEF: No.

HEARING OFFICER FAY: Okay. Then we'll
move to Mr. Sarvey cross-—-examining the panel.

CROSS-EXAMINATION
BY MR. SARVEY:

Q A question about the process that you're
proposing here, how will the public and
intervenors like myself who are involved in the
CEC process know the impacts of the soil
contamination and that adequate remediation will
be provided? What's the public process for our
participation as intervenors in the CEC process?
This is the CEQA process.

MR. FELDMAN: Let me address the

question of public participation. It actually

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36
occurs at three levels, as I see it. One here at
the Energy Commission; two, at the City and County
of San Francisco when decisions are made in front
of the public.

And three, and this particular process
that we are discussing today at the Water Board,
there are essentially three different approaches
to public participation. One is the public forum
at the regular regional board meetings where every
month the board opens up the meeting to any
questions or concerns from the general public
about any site. And I believe this site has
already been before the Regional Board under the
public forum where questions were asked of staff
about their participation in this project.

Too, at the Water Board there's the
ability to have direct contact with Regional Board
Staff. The Board Staff has a public telephone
number and an email and they are responsible to
listen to questions and provide answers, and
invite people, the public or concerned agencies,
to meet with them and discuss with them their
review of certain documents that have been
provided to them for review.

And thirdly, and I think this is the
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most important, the evolving public participation
program of the Water Board with regard to several
items, and the first being that the Water Board
has been issuing fact sheets mailed to the public
within, I think they use a several-mile radius of
the site, and they have the project proponent
prepare a fact sheet and prepare a mailing list;
and send that fact sheet to the public so that the
public is aware of what the Water Board's view of
these activities are. And what the Water Board's
process will be in these matters.

And then also, as far as the Water
Board's evolving public participation policy, the
Board has been requiring a 30-day review, public
review, agency review prior to approval of any of
the documents that we talked about today. And
those include the site cleanup plan, the human
health risk assessment, the ecological risk
assessment, the risk management plan and the site
management plan which would be, obviously, in
effect for the ongoing operations at the facility.

So the Board has an elaborate public
participation program, as well as public
participation programs existing at the City and

also at the Commission.
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MR. SARVEY: Are you familiar with the
CEC process?

MS. GALLARDO: Who's that -- Steve, do
you want to address that?

MR. SARVEY: I'm asking the --

MR. DeYOUNG: Bob, can you be a little
more specific? Who --

MR. SARVEY: I'm asking the gentleman
that asked a question how myself, as an intervenor
in the CEC process, who became involved, to know
the impacts of this project. You're going to
postpone the knowledge of the impacts of this
project till after this license is granted,
according to your proposal.

My question --—

HEARING OFFICER FAY: Is that a
question, Mr. Sarvey?

MR. SARVEY: My question is how am I, as
an intervenor, who's allowed to present witnesses
and to participate in this process and prove my
case, I can't even present a witness because T
don't know what the impacts of this hazardous
material is.

So, my question is how, in the CEC

process, am I supposed to participate and know
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that you're going to fully mitigate this hazardous
materials?

MR. DeYOUNG: I'll answer the CEC
portion of that. As with any condition of
certification it'll be handled during the
compliance phase of the project. And there is the
opportunity for the public to be involved in the
compliance phase of the project.

MR. SARVEY: Once the license is granted

the —--

MR. DeYOUNG: Correct.

MR. SARVEY: -- intervenor status is
gone. Now I'm a member of the public. I want to

know how, as an intervenor, I'm going to influence
the cleanup of this project through the CEC
process.

MS. SOL : Your Honor, I believe the
question has been asked and answered.

HEARING OFFICER FAY: Well, it may be
beyond the ken of this panel. And, you know, you
might want to direct that to staff counsel when
staff makes its presentation.

But I think the short answer is that, as
you know, there's a public process, public access

to the compliance process. But, as you point out,
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it's different than your status as an intervenor.
But it is not without access, and you do have
recourse to file challenges to the work being done
by the compliance staff.

MR. SARVEY: How much longer will it be
before the health risk assessment and the
environmental risk assessment will be completed
for this project?

MS. GALLARDO: We haven't outlined a
specific schedule yet, however there is a schedule
with respect to the certificate of certification.
And the schedule we will need to meet with the
regulatory agencies to kind of work out
specifically how we will meet the requirements of
our certificate of certification with respect to
completing the certain steps in the process.

MR. SARVEY: Can you provide me a
general date?

MS. GALLARDO: I don't have one at this
time.

MR. SARVEY: Okay. You intend to have
this health risk assessment and environmental risk
assessment in place before you move soil, is that
correct?

MS. GALLARDO: That is the process. And
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the way that we've outlined it in our testimony,
basically, you know, the listing of the documents
is basically the order of the process.

MR. SARVEY: My qgquestion is are you
going to move soil before you perform this health
risk assessment? Are you going to rely on the
health risk assessment that's being conducted on
the Muni site? Or will you specifically conduct
this assessment on this particular piece of
property before you move forward?

MS. GALLARDO: We will specifically
perform the risk assessment and the eco risk
assessment on this property before we move
forward.

MR. SARVEY: But you have no timeline?

MS. GALLARDO: I do not have a timeline.

MR. SARVEY: Okay. I want to draw your
attention to exhibit 27, page 13.

MS. SOL : Would you please give us a
minute to get that before us?

(Pause.)

UNIDENTIFIED SPEAKER: What's the page
number, again, Mr. Sarvey?

MR. SARVEY: Number 13, please.

I want to draw your attention to data
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request 1-17. And I want to ask this question to
the Project Manager.

Ms. Kubick, over a year ago I issued a
data request for a site management plan and a risk
management plan for this project. The site
management plan and the risk management plan,
according to the testimony, still hasn't been
conducted.

Staff's also been requesting the same
information since May 2, 2005; that was over a
year ago.

Was the delay of this risk management
assessment and site management plan a deliberate
action by you on behalf of the applicant to avoid
full disclosure of the project's environmental
impacts to the public and to the Committee as
required by CEQA?

MS. SOL : Objection, Your Honor, that's
argumentative.

HEARING OFFICER FAY: Want to rephrase
that, Mr. Sarvey, and let's —--

MR. SARVEY: What's the delay in
providing this risk management and site management
plan? We need this information for full

disclosure.
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MR. DeYOUNG: Mr. Sarvey, I'll respond
to that. Again, we're up here as a panel.

MR. SARVEY: Well, she's the project
manager, she's responsible for --

HEARING OFFICER FAY: Mr. Sarvey, that
was laid out ahead of time. They're testifying as
a panel and let's let them do so --

MR. SARVEY: Well, Mr. DeYoung isn't
responsible for making --

HEARING OFFICER FAY: -— and then we can
rule -- Mr. Sarvey, I'm speaking.

MR. SARVEY: Okay, I'm sorry, Mr. Fay.

HEARING OFFICER FAY: Let's let them

testify as a panel and then the Committee can

decide --

MR. SARVEY: I'm sorry.

HEARING OFFICER FAY: -— if it's
appropriate.

MR. DeYOUNG: In answer to your question
the issue surrounding waste management and
potential contamination at the site is an evolving
issue, has been an evolving issue. We currently
have conditions of certification that require the
human health risk assessment and ecological risk

assessment to be performed prior to the start of
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construction at the site. And we will comply with
those conditions.

MS. KUBICK: I could just add, the Muni
RMP/SMP is in effect.

HEARING OFFICER FAY: Okay, thank vyou.
Go ahead.

MR. SARVEY: That leads to another
question. I believe that the other witness said
that the Muni RMP/SMP would not be used on this
project. They were going to develop their own
site mitigation plan and risk management
assessment, is that correct?

MS. GALLARDO: I'm sorry,

MR. SARVEY: Contradictory to what I
heard earlier.

MS. GALLARDO: If T can clarify. The
RMP/SMP is in effect right now. And I believe, as
we mentioned in our testimony, that that will
continue to be in effect until we complete the
human health risk and ecorisk assessment process.
And at that time we will revise as appropriate.
And we are calling those our RMP and then the
subsequent SMP.

MR. SARVEY: And I want to go back to

the question I asked you earlier, are you going to
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move soil before you complete your own specific
site management plan and risk management plan at
this site, or are you going to use the Muni
RMP/SMP?

MS. GALLARDO: Yes. If you look at the
conditions of certification specifically, we have
a timeline that says before mobilization to the
site or movement of any soil these documents will
be completed.

MR. SARVEY: So you don't intend to use
the Muni RMP/SMP, correct?

MS. GALLARDO: The Muni RMP/SMP are in
effect for basic things like keeping the site
secure at this time.

MR. SARVEY: Okay. Now, calling your
attention to page 3 of your May 1lst submission,
supplemental testimony. I'd like to know who
prepared the site background on page 3.

MR. CHEUNG: That would be me, Mr.
Sarvey.

MR. SARVEY: And what sources did you
consult in the preparation of the site background?

MR. CHEUNG: The AGS report, the final
risk management plan, as well as the Dames and

Moore 1987 site characterization report.
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MR. SARVEY: And have you disclosed all
environmental damage known by the applicant on
this site?

MR. CHEUNG: I'm not sure what
environmental damage refers to.

MR. SARVEY: Well, your site background
is purportedly listing all the environmental
damage that's occurred on the site, you know,

who's occupied it, what activities have taken

place on it. Have you disclosed?
MS. SOL : Your Honor, I think the
question merits some clarification. Are you

asking whether we've disclosed the site history as
we know it?

MR. SARVEY: Exactly.

MR. CHEUNG: That is correct, Mr.
Sarvey, to the best of our knowledge.

MR. SARVEY: Okay. Now, in the last
paragraph on page 3 of the site history, you
discuss a cement batch plant. The owner of that
plant wouldn't happen to be named Pacific Cement,
would they?

MR. DeYOUNG: Yes, they are.

MR. SARVEY: They are?

MR. DeYOUNG: Correct.
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MR. SARVEY: Mr. Fay, I'd like to
introduce an exhibit, if I could, please?

HEARING OFFICER FAY: You may not do so
at this time. This is your time to cross-examine.
What is the purpose?

MR. SARVEY: The purpose of the exhibit
is to disclose additional contamination that the
City is not revealing to the Committee and the
public.

HEARING OFFICER FAY: To ask questions
regarding the document?

MR. SARVEY: ©Not ask questions, as an
offer of proof that there's contamination on the
site --

HEARING OFFICER FAY: Okay, —-

MR. SARVEY: -— that the City has not
disclosed.

HEARING OFFICER FAY: Then when you
offer your direct case you may try to do it at
that time. This is you time to cross—-examine
witnesses.

MR. SARVEY: I am going to cross—-examine
him on the contamination listed in this.

HEARING OFFICER FAY: Well, show it to

counsel and we'll see if we can make use of it.
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(Pause.)

MR. SARVEY: I would request that I
could mark this as an exhibit and ask the witness
some questions about it, please.

HEARING OFFICER FAY: Okay, you want to
describe --

MS. SOL : Could I have a minute to
review it, please?

HEARING OFFICER FAY: Yeah, give counsel
a chance to review it, and then we'll have you
describe it, Mr. Sarvey.

(Pause.)

MS. SOL : Actually, would it be
possible to have a second copy here, please, for
my co-counsel.

(Pause.)

MS. SOL : Your Honor, I've reviewed
this document, and I don't have a problem with its
being used for purposes of cross—-examination.

It's a public document. But, I would like to --
it involves more properties than just our
property, and many more issues than just the uses
on that property.

And I'll point out that our testimony

does indicate there is a cement batch plant on the
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property.

HEARING OFFICER FAY: Okay. Thank you.
Then we will -- if Mr. Sarvey will identify the
document, we'll give it an exhibit number.

MR. SARVEY: The document is -- the
cover page is a news release from City Attorney
Dennis Herrera, dated July 21, 2005. It's
entitled, Herrera sues defiant polluter on behalf
of Port of San Francisco. And attached to that is
the City of San Francisco's brief to the Superior
Court of the State of California, County of San
Francisco.

MS. SOL : If I could just correct for
the record, it's a complaint.

HEARING OFFICER FAY: Okay. That will
be marked for identification as exhibit 90.

Okay, Mr. Sarvey.

MR. SARVEY: I'd like to draw your
attention to page 8, paragraph 28, line 10. It's
entitled, Pacific Cement's environmental offense
at the Pier 80 property.

It reads: 1In the course of conducting
operations at the Pier 80 property, Pacific Cement
has committed a large number of environmental

offenses and legal violations. These include,
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without limitation, depositing concrete spoils,
waste, allowing releases of waste o0il diesel fuel,
antifreeze, hydraulic oil and other fluids. These
violations are further described in paragraph 50."

Did the City disclose this information
to you, as part of your examination of the site
history?

MR. DeYOUNG: The Pacific Cement site
was addressed in supplement A as either being
handled through the proceeding related to the
document in front of us, or to be handled as
cleanup during the compliance phase of the project
prior to the start of construction.

And furthermore, the summary that was
prepared as part of the additional testimony that
you're referring to was a very brief summary. And
all of these issues will be, and each of the
reports will be further addressed as we prepare
documentation to comply with article 22A.

MR. SARVEY: Can you show me in
supplement A where you revealed this contamination
and this issue?

MR. DeYOUNG: Can I show you in
supplement A where we —-—

MR. SARVEY: Where you revealed the fact
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that Pacific Cement has been accused of
environmental offenses at the Pier 80 property.

MS. GALLARDO: While people are trying,
thumbing through documents I'd like to just make a
statement that the constituents that are listed
here, when we did our review at the site we looked
at the general data. We didn't look to see if it
was generated by Pacific Cement or if it was
generated from some other use of the site.

We looked at the analytical data. All
the constituents that are mentioned here are
actually part and parcel to the petroleum
hydrocarbons that have been identified at the
site. We have considered it and it doesn't really
change our approach to the site.

HEARING OFFICER FAY: Excuse me, and
when you say listed here, you mean in exhibit 9072

MS. GALLARDO: Yes, I'm sorry. Item 28
on page 8 that's being pointed out. So, I'd just
like to clarify that we weren't specific to who
created the issue there. We know that it exists.

MR. SARVEY: So, I'll ask again, did the
City disclose to you that there was contamination
by Pacific Cement at that site?

MS. GALLARDO: I'm sorry, can —-
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MR. SARVEY: Did the City disclose to
you in the site background in your analysis that
there was contamination on the site from Pacific
Cement?

MS. GALLARDO: We have the analytical
results that have been generated at the site.

MR. SARVEY: But they didn't disclose
this to you, correct?

MS. GALLARDO: I had not seen this
document until now.

MR. SARVEY: Okay. All right.

MS. KUBICK: I think I'd just like to
clarify that it's visible to the eye that Pacific
Cement 1is there and does have stockpile of
materials. Our sampling program included boring
locations throughout the four acres to really well
categorize and characterize that. So we didn't
avoid that area; we did sample where Pacific
Cement 1is.

PRESIDING MEMBER BOYD: While you
weren't aware of this specific complaint, were you
aware that there was an issue at the Pacific
Cement site involving various kinds of materials?

MS. KUBICK: We were aware that the Port

was in the process of getting Pacific Cement off
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the property, and that there had been some issues
with how they were maintaining their site and
keeping the site, because it's a large area and
that they were not pleased with how Pacific Cement
was maintaining the location.

But other than that, a lot of this was
privileged, and there had been some other work
ongoing through the Port.

HEARING OFFICER FAY: Did the Pacific
Cement lease preclude any access on the City's
part for taking samples?

MS. KUBICK: No. We were allowed to
sample where Pacific Cement is.

PRESIDING MEMBER BOYD: Let me go on to
another question. So going on that site and
knowing, as I heard you say, that the Port had
problems with the tenant and their operations
there, were you aware that there was possibly
petroleum products wasted on the soil that could
be a problem?

MS. KUBICK: Not from the Pacific Cement
usage, no.

PRESIDING MEMBER BOYD: Okay. No other
questions.

HEARING OFFICER FAY: Go ahead, Mr.
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Sarvey.

MR. SARVEY: Yeah, I have a question
about your sampling technique here. According to
what I read here you started your soil samples at
six inches below the surface, is that correct?

MS. SOL : Mr. Sarvey, could you point
us to the document that you're referring to?

(Pause.)

MR. SARVEY: If you'd like we could move
on to CARE's questioning while I locate that, if
that pleases the Committee.

(Pause.)

MR. SARVEY: I'll have to find that
testimony. If you'd like to move on to CARE's
questioning I'1ll come back.

(Pause.)

HEARING OFFICER FAY: Do you have other
questions, Mr. Sarvey?

MR. SARVEY: Just related to the last
question I asked. Could you describe your soil
sampling procedure that occurred where the
construction trailers were? There was an
impermeable layer over that. My understanding is
you scraped off four inches, then went three

inches under it and sampled dirt, is that correct?
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MR. DeYOUNG: I'd ask Mr. Lae to respond
to that.

MR. LAE: Yes, that's correct. There
was a layer that was placed by the contractor
staging materials there, and clean fill was placed
on top of that.

MR. SARVEY: And that was the Pacific
Cement --

MR. LAE: ©No, that's on the south side
of the —-- south part of the property.

MR. SARVEY: Okay. And did you sample
the top four inches of the --

MR. LAE: No. We went below that first
layer into --

MR. SARVEY: So you didn't sample the
surface where the --

MR. DeYOUNG: I believe the area that
you're referring to has construction trailers
associated with the Muni project.

MR. SARVEY: Um-hum.

MR. DeYOUNG: What they did for the Muni
project was to place a gravel layer, a permeable
membrane to differentiate existing soil from the
gravel. We went through the gravel layer and took

surface samples of the existing, the pre-Muni
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soil. And that's at the other end of the
facility; that's not in the Pacific Cement area.

MR. SARVEY: Throughout the site,
though, you started your sampling like six inches
below the surface, is that correct? You analysis
of your samples, your borings started six inches
below the surface?

MR. LAE: That's correct, nominally
about six inches below the surface.

MR. SARVEY: And did you analyze the top
six inches of those borings?

MR. LAE: No.

MR. SARVEY: No. And did you analyze
the top six inches of the borings in Pacific
Cement area?

MR. LAE: It was the same process.

MR. SARVEY: Did you take any samples at
the Pacific Cement area?

MR. LAE: Did we take any samples at the
Pacific Cement area?

MR. SARVEY: Um-hum.

MR. LAE: Yes, we did.

MR. SARVEY: Okay, that's all I have.

HEARING OFFICER FAY: Okay, thank vyou.

Mr. Boyd, does CARE have cross-—-examination?
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MR. BOYD: Yes, Mr. Brown is --

HEARING OFFICER FAY: Okay. Mr. Brown?
You'll be asking the gquestions for CARE.

CROSS-EXAMINATION
BY MR. BROWN:
Q Good morning. Dr. Goldberg,

UNIDENTIFIED SPEAKER: These guys
just —--

MR. BROWN: Okay. Do you have a San
Francisco —--

(Laughter.)

MR. BROWN: Okay, do you have a San
Francisco Bay Regional Water Quality Control
Board-approved cleanup plan or remediation
investigation report in which there is necessary
data to perform an ecological risk assessment on
disturbance of onsite contamination of water and
soil associated with this project?

MR. DeYOUNG: No, we do not yet have an
approved plan.

MR. BROWN: Are there any other agencies
you represent in this proceedings, the CEC, the
City and County of San Francisco, the agencies
that are subject to requirements of the California

Environmental Quality Act, CEQA, for meaningful
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and informed public participation in this project
approval?

MS. SOL : Your Honor, I'm not sure I
understand whether there's a gquestion, or what it
is.

MR. BROWN: Are there any CEQA
agencies —-- are you a CEQA agency?

HEARING OFFICER FAY: You mean is the
City subject to CEQA?

MR. BROWN: Yes.

HEARING OFFICER FAY: Okay. Mr.
DeYoung, do you —-—

MR. DeYOUNG: Yes.

HEARING OFFICER FAY: The answer's yes.

MR. BROWN: Why is the CEC and the City
deferring public participation in this project,
San Francisco Bay Regional Water Quality Control
Board approved cleanup plan or remedial
investigation report until after the CEC approves
this project development in my low-income
neighborhood? Is this because my neighborhood is
predominately African-American and Samoan? How
will the public participate in this process?

MS. SOL : Your Honor, the question of

how the public will participate in the project has
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been answered. It's been asked and answered.

HEARING OFFICER FAY: It has been asked
and answered. And what I'd like to do, Mr. Brown,
is see if you may have another chance to get your
questions answered when staff counsel goes through
the review process and the authority process, the
question of where the authority lies, with which
agency, that type of thing.

So, you'll have to move on.

MR. BROWN: Why is the CEC and the City
deferring the participation in this project, the
human health risk assessment and the ecological
risk screening assessment using site-specific
groundwater contamination compared to the San
Francisco Bay Regional Water Quality Control
Board, 203 ESLs, a revised site-specific risk
management plan, and a site-specific site
management plan? How will the public participate
in this process?

MS. SOL : Your Honor, I believe that's
the same question.

HEARING OFFICER FAY: Well, Mr. Brown,
by deferred do you mean why are the answers to
that question going to be determined after the CEC

has acted on the license?
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MR. BROWN: Yes.

HEARING OFFICER FAY: Okay. I think it
has been asked and answered, but, Mr. DeYoung, can
you briefly give the applicant's position on why
some of these tests and analyses will take place
after CEC action?

MR. DeYOUNG: As we previously stated,
as with many of the conditions of certification
there are requirements that they be conducted
prior to the start of construction. And during
that phase, during the compliance phase any of the
documentation that is filed with respect to this
issue will be available to the public as part of
the CEC compliance process.

HEARING OFFICER FAY: Okay.

MR. BROWN: In the City's March 30, 2006
draft field investigation summary report at page 7
it states, at section 5.1.9, pH. pH in the soil
reported from all samples collected across the
site range in the wvalue from 7 to 12.6. The
highest wvalue, 12.6, was reported from the SB-25,
at five feet below ground surface, BGS.

Other values greater than pH of 10 was
reported across at both surfaces and subsurface

sample locations. The majority of high pH values
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were reported at surface or of 5 feet BGS samples.

Is this high pH material naturally
occurring?

MR. DeYOUNG: I'd ask Mr. Lae to respond
to that.

MR. LAE: I think just given the nature
of the fill material that is at the site, it's
quite possible that it was -- it's from the fill,
itself.

MR. BROWN: Is that your answer?

MR. LAE: Well, whether or not it's
naturally occurring or not, I can't really say.

MR. BROWN: Why hasn't the City been
required to perform a complete characterization of
the site with a grid map of more than -- more
through a thorough bore and soil vapor samples?

Do you agree the whole site needs
characterization?

MR. DeYOUNG: Could you please rephrase
the question?

MR. BROWN: Does the site where they
want to —-- the City wants to put the peakers at,
does it need a site characterization, a more
thorough site characterization of the site?

MS. KUBICK: I can respond to that.
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This was our site characterization process, and it
was very thorough; and it was multiple depths and
multiple locations. The answer, this was our site
characterization process.

MR. BROWN: Is it because Pacific Cement
is located on the property, what is the City
alleging they have discharge and what is the pH on
this material?

MS. SOL : Could you -- which material
are you referring to?

MR. BROWN: The material that was
discharged, guote-unquote, by Pacific Cement,
including cement material.

MR. DeYOUNG: We sampled in the area of
Pacific Cement; those results are contained in our
final investigation study.

MR. BROWN: Okay. About this pH 12.6
material, don't you consider it caustic material,
a form of soil contamination?

MR. DeYOUNG: it's high pH, and I think
as Mr. Lae indicated, we don't know if it's
naturally occurring or as a result of the fill.

HEARING OFFICER FAY: But do you
characterize it as caustic? Does this trigger a

different handling requirement?
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MS. GALLARDO: If T may answer that.
The information that's been provided through the
site characterization, again will be evaluated
through the process that we've laid out.

So 1if there's any special handling of
materials such, that will be laid out as we work
through this process. And 12.6 is caustic.

MS. KUBICK: And the purpose of our
investigation was to categorize the site,
characterize the site for the purpose of
construction of the SFERP, not looking at Pacific
Cement's activities.

HEARING OFFICER FAY: Okay. Go ahead,
Mr. Brown.

MR. BROWN: Okay. Oh, vyeah, isn't this
considered a hazardous waste under the Federal
Resource Conservation and Recovery Act?

MR. DeYOUNG: Actually, soil in situ is
not considered a waste. It's not considered a
waste until it's destined for disposal.

MR. BROWN: Why isn't the pH 12.6
material considered the primary contaminants of
concern for this area?

MS. GALLARDO: I'm not actually sure why

you reached that conclusion. In our testimony we
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point out that there have been many constituents
of potential concern at that site, or at this
site, that will need to be evaluated.

MR. BROWN: What is being done to
determine the extent of this contamination?

MS. GALLARDO: Again, the site has been
characterized; we understand what the constituents
are at the site. And we are going to evaluate
those through our human health risk assessment and
through the eco risk assessment, in conjunction
with the regulatory agencies as we march through
here.

And, again, you know, we're committed to
meeting the requirements that, from the Regional
Water Quality Control Board, as well as Article
22A.

MR. BROWN: In the City's May 1, 2006
supplemental testimony it states at page 14,
chromium 6 is present, would be expected to be
reduced to chromium 3 in the soil where anaerobic
condition exists. What are the areas of
contamination where the soil contamination exceeds
pH —-- what about the areas where the
contamination, where the soil contamination

exceeds pH 12.57
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MR. CHEUNG: Well, I first want to
clarify that we don't have specific information
collected from the site whether or not chromium 6
is present at the site. That appears to be some
additional information that would be required for
us to deal with site-specific risk analysis.

I had indicated earlier that we would,
on behalf of the City we would be collecting
additional data to speciate whether or not
hexavalent chromium is present at the site. And
if it is, then we would carry that through the
risk assessment process.

In addition, there are mitigation
measures to address chromium 6.

MR. BROWN: A complete site
characterization and -- do you expect anaerobic
bacteria to consume any of the hydrocarbons to
where they reduce the pH down to below 12.57?

MS. GALLARDO: We'wve not studied that
issue at this point.

MR. BROWN: A complete site
characterization and speciation for chromosome
(sic) 6 must be done, do you agree?

HEARING OFFICER FAY: Is that chromium
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MR. BROWN: Yeah.

MS. GALLARDO: As stated in our
testimony we're planning to conduct additional
sampling to speciate chromium at the site.

HEARING OFFICER FAY: Mr. Brown, we need
a brief morning break. What would be a good time?
You just have a few more guestions?

MR. BROWN: Yes.

HEARING OFFICER FAY: Okay. Go ahead.

MR. BROWN: Is the site property part of
the Port property?

MR. DeYOUNG: Yes.

MR. BROWN: Is the site considered
public trust land held in trust for maritime use
only?

MS. GALLARDO: No.

MR. BROWN: Is the proposed project a
maritime use?

MS. SOL : Objection, Your Honor, that
calls for a legal conclusion.

HEARING OFFICER FAY: Okay, that's
sustained.

MR. BROWN: Okay.

HEARING OFFICER FAY: We don't have a

panel of legal experts here.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

MR. BROWN: Okay.

HEARING OFFICER FAY: You can argue that
in your brief, although the answer to the gquestion
makes your followup question irrelevant, since
they said it's not limited to --

MR. BROWN: Okay, thank you.

HEARING OFFICER FAY: —-— maritime use.
Anything further?

MR. BROWN: No.

HEARING OFFICER FAY: That's it. Okay.

MR. BROWN: Thank you.

HEARING OFFICER FAY: We're going to
take a ten—-minute break, and we will be back on
the record in ten minutes.

(Brief recess.)

HEARING OFFICER FAY: All right, we're
back on the record and CARE has indicated that
they have concluded their cross-examination of the
panel.

Ms. Sol,, do you have any redirect?

MS. SOL : I have a few questions, Your
Honor.

HEARING OFFICER FAY: Okay.

MS. SOL : Your Honor, shall I proceed?

HEARING OFFICER FAY: Yes, please do.
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MS. SOL : Okay.

REDIRECT EXAMINATION
BY MS. SOL
Q Is the high pH that is present on the
site unusual in industrial sites?

MS. GALLARDO: The high pH isn't
necessarily unusual, and given the fact that there
is a cement plant at this site, it's not unusual
that you would find the high pH there.

Additionally, this is a fill site that
has materials from various sources. So, you can
have naturally occurring soil, you could have
limestone; it's got a high pH.

So, again, the high pH isn't necessarily
an unusual situation.

MS. SOL : And are there mitigation
measures available to address any concerns that
would arise from high pH?

MS. GALLARDO: Yes. And, again, what I
want to emphasize is that the high pH isn't
necessarily a detrimental condition. However, if
you're, let's say for instance your goal is that
you're concerned about sediment with high pH
running off the site, then there are measures that

you could take to prevent that from occurring.
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And those measures could include maybe
some soil removal; they could include some
capping; they could include, you know, other
management issues for stormwater.

MS. SOL : Okay. And if hexavalent
chrome were found to be present on the site, are
there mitigation measures available to achieve the
health-based standards that the City is proposing
in its conditions of certification?

MS. GALLARDO: Again, with hexavalent
chromium it's relatively unstable in the
environment, particularly in a reducing
environment that we likely have at this site due
to the existence of petroleum and because you're
in a marine environment.

So, naturally it's likely that if
hexavalent chromium is present at the site that it
is reducing to trivalent chromium. However, you
can enhance those conditions so that you can
reduce it. And, of course, there is always the
option of removing impacted soil if necessary.

MS. SOL : And so there are mitigation
measures available to address the condition if
there happens to be?

MS. GALLARDO: Absolutely.
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MS. SOL : Thank you. I have no further
questions.

HEARING OFFICER FAY: Okay. Any
recross, Mr. Ratliff?

MR. RATLIFF: No.

HEARING OFFICER FAY: Mr. Sarvey? And
that is, of course, limited to the scope --

MR. SARVEY: Right, right.

HEARING OFFICER FAY: -— of the
redirect.

RECROSS-EXAMINATION
BY MR. SARVEY:
Q What level of hexavalent chromium would
render this site unusable?

MS. GALLARDO: That's actually a health
risk assessment question, although I have to say
that because there are mitigation measures that
are available, I don't think that there's likely
any level of hexavalent chromium that would render
it unusable.

MR. SARVEY: There's no level that would
make it unusable, is that what you just stated?

MS. GALLARDO: Again, there are
mitigation measures that are available for which

we would address the hexavalent chromium, if
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present.

MR. SARVEY: If you decide that there is
a sufficient amount of hexavalent chromium on the
property to excavate, where would that soil be
taken to?

MS. GALLARDO: It depends on the
characterization of the soil for disposal
purposes. And depending on the profile of that
material, there are facilities, class I, class II
and IIT facilities where it potentially could go.

MR. SARVEY: Thank you, that's all.

HEARING OFFICER FAY: Okay. And, Mr.
Brown, any recross?

MR. BROWN: Yes.

MR. BOYD: This is Mr. Boyd

RECROSS-EXAMINATION
BY MR. BOYD:
O On the pH guestion you were saying that
the chromium would tend to change from chromium 6
to —--

MS. SOL : Objection, Your Honor, that
mischaracterizes the testimony, I believe.

MR. BOYD: I thought I heard her say
that it would change because of the presence of

reducing, reduction at the site.
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HEARING OFFICER FAY: Why don't you
phrase it as a question. Just —-

MR. BOYD: Okay. The question is what
mechanism would result in a reduction of chromium
6 to chromium 3 that's present at the site?

MS. GALLARDO: 1In a reducing environment
chromium 6 becomes trivalent chromium. And in
most environmental conditions, and by that I mean
not at an environmental site, but in environmental
conditions, chromium 6 in soil is relatively
unstable and naturally reduces to trivalent
chromium.

MR. BOYD: And when you say reduction,
does that mean because there's some sort of acidic
property of the soil that reduces it?

MS. GALLARDO: No, it's not an acidic
property; it really has to do with the presence of
electron receptors or not.

MR. BOYD: In a high pH soil over 12.5
would that occur?

MS. GALLARDO: Again, at this particular
site we have petroleum in the soil which creates a
reducing condition, so, yes, it could occur.

MR. BOYD: Even where it's 12.5 pH or

greater?
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MS. GALLARDO: Yes.

MR. BOYD: Okay, thank you.

HEARING OFFICER FAY: Anything further?
Okay, anything further, Ms. Sol,?

MS. SOL : No, Your Honor.

HEARING OFFICER FAY: Okay, then does
the Committee have any questions?

PRESIDING MEMBER BOYD: No questions.

HEARING OFFICER FAY: Okay, I just have
a couple things.

Is it clear to the applicant which
agency will have the final authority in approving
of your site handling plan?

MR. DeYOUNG: Mr. Feldman.

MR. FELDMAN: Excuse me? I didn't hear,
excuse me.

HEARING OFFICER FAY: Is it clear to the
applicant which agency will have the ultimate
authority in approving your site cleanup plan?

MR. FELDMAN: The site cleanup plan will
be approved ultimately by the Water Quality
Control Board, but ultimately it has to meet the
condition of certification and thus verified by
the Commission as being appropriate to meeting

those conditions of certification.
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HEARING OFFICER FAY: Okay. And can you
tell us why, if it's true, it appears from the
testimony that borings were not sampled within the
first six inches on the site, why is that?

MR. LAE: That's a typical sampling
method to not take just the specific surface, just
below surface. That's a typical sampling
approach.

HEARING OFFICER FAY: And what is the
reason for that being a typical sampling approach?

MR. LAE: Just, that's just -- I'm not
sure to tell you the truth, sir.

HEARING OFFICER FAY: Okay. Anybody
else have a response?

MR. CHEUNG: The primary purpose of the
sampling plan was to collect representative data
of site conditions. Typically near-surface from
zero feet to six inches below grade you may be
getting other stuff that may have it early
deposited from, wind, erosion or other operations.

And going back to the purpose of the
sampling was to try to assess the conditions of
soil impacted from historical use.

HEARING OFFICER FAY: From historical

use?
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MR. CHEUNG: From historical operations
for soil uses.

HEARING OFFICER FAY: Now, what if you
wanted to know the condition of the soil that
would be disturbed during construction? Wouldn't
you need information on the first six inches for
that purpose?

MR. CHEUNG: Yes, you do. We have data
collected at multiple depths that would be
representative of what construction activities
will dig, go into.

MS. GALLARDO: If I may add to that.

HEARING OFFICER FAY: Sure.

MS. GALLARDO: Typically when you do a
sampling program and I don't know the specifics of
the protocols that were used on this sampling
program, but when you take your sample it's from
zero to six inches. Or, you know, maybe it's from
two to eight inches, or something like that.

And that is intended to give an idea of
what the conditions are in the surface soil. It
doesn't necessarily mean it's right at that, you
know, air-to-surface interface.

And when you're going through and you're

doing site construction activities, you know,
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typically you need to grade the site. You are
going to be, you know, moving that top six inches
of soil.

So to represent it in that soil column
is appropriate.

HEARING OFFICER FAY: So, you anticipate
that information about that soil will be available
prior to soil disturbance?

MS. GALLARDO: The information about
that soil is already available based on the
sampling program that was conducted.

HEARING OFFICER FAY: Thank you. That's
all I have. Anything further, Ms. Sol,?

MS. SOL : No, Your Honor.

HEARING OFFICER FAY: Okay. I thank the
panel for your testimony and you are excused for
the moment. And it's up to you and your counsel
how you want to physically change your situation,
but, Mr. Ratliff, are you situated so you can
testify and present your panel?

MR. RATLIFF: I'm not going to testify.

(Laughter.)

HEARING OFFICER FAY: So your panel
can —-—

(Pause.)
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HEARING OFFICER FAY: While the
witnesses are getting settled, Mr. Ratliff, are
you initially going to give us an overview of the
legal situation -—-

MR. RATLIFF: I do want to make a
statement of counsel. It is not testimony. It is
an attempt to explain, I think, the legal context
for the testimony that follows.

And in doing so I hope to answer some of
the questions that have been asked this morning.

HEARING OFFICER FAY: Okay. Please go
ahead.

MR. RATLIFF: Well, let me get my
witnesses up here first. Let me see, do we have
Vince here?

(Pause.)

HEARING OFFICER FAY: Would the court
reporter please swear the panel.

Whereupon,
ALVIN GREENBERG, MICHAEL STEPHENS,

MARK LINDLEY and VINCE GERONIMO
were called as witnesses herein, and after first
having been duly sworn, were examined and
testified as follows:

COURT REPORTER: Would you please
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individually state and spell your names for the
record.

DR. GREENBERG: Alvin Greenberg, last
name spelled G-r-e-e-n-b-e-r—-g. And I have been
previously sworn in these proceedings.

MR. STEPHENS: Michael Stephens, last
name S-t-e-p-h-e-n-s. And I haven't been sworn in
previously.

MR. LINDLEY: Mark Lindley,
L-i-n-d-l-e-y. I haven't been previously sworn
in.

MR. GERONIMO: Vince Geronimo, V-i-n-c-e
G-e-r-o-n—-i-m-o.

MR. RATLIFF: Mr. Fay, these are the
witnesses that we have today in this panel.
They're for the issue of soil and water and also
for waste management.

Three of the witnesses are for soil and
water; Mr.Greenberg is for waste management. Mr.
Lindley, Mr. Geronimo and Mr. Stephens are for
soil and water.

Before I ask the preliminary questions
and we hear the summary of testimony I would like
to briefly go into the legal background for what

we're doing here today. And that is that
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basically the issue of sight cleanup and
remediation involves two statutory overlays. They
are, like I say, they overlap but they're not
entirely consistent, or they aren't entirely, I
should say, coincident.

The first one is the Energy Commission's
Warren Alguist Act, by which the Commission is
designated the lead agency for CEQA purposes; and
by which one of the duties of the Energy
Commission is to disclose and to provide
mitigation for any significant impacts to the
environment.

And we're used to thinking, I think, at
the Energy Commission that that's pretty much the
end of it, because our statute has got very
preemptive language which makes the Energy
Commission a permit in lieu of all in lieu
permits, or all other state and local permits.

And so typically the Energy Commission provides
the only mitigation and the only requirements that
go along with any aspects of the things that
pertain to impacts on, and the mitigation of
impacts that have to do with power plant
licensing.

But when we get to site remediation we
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have another statute which is also very sweeping
in its preemptive nature, and that is the unified
agency review of hazardous materials release site
statute. That's in Health and Safety Code; it was
referred to earlier by the previous panel as the
26260 or 2601 statute, 26260 and the statutes that
follow are the statutes that address the concept
of an administering agency for site cleanup.

And in this case, and I think this is
unusual in our case, we do have a CalEPA-
designated administering agency. Administering
agencies under the statute can be either the
Department of Toxic Substances Control or they can
be the Regional Boards. And there are criteria in
the statute determining which of these agencies,
when the Regional Boards are so designated.

In this particular situation the
Regional Board was designated by CalEPA in 1999 to
be the administering agency.

When you have an administering agency
its powers are very preemptive. It's supposed to,
notwithstanding any other state or local law, it's
supposed to manage the remediation of the site and
the characterization of the site. It is the final

authority with regard to all of those issues.
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And so you have two statutes which
purport to be preemptive which apply here. And
we're trying to make them work, and I think we
have. Keep in mind that the differences that the
Energy Commission's role and its attempts here are
to explain project impacts and project mitigation.
And this is permit related. CEQA is triggered by
the application for permit in our case.

With regards to the administering agency
there is no permit relationship requirement. When
you have had a toxic release on land it creates a
duty for cleanup, and the administering agency has
authority whether or not there is a permit
application. This is an ongoing, preexisting duty
to address impacts on property or pollution on
property that may be entirely preexisting of any
permit application.

And that is the case here, as well,
where you have had, over a long period of time,
industrial pollution of a brownfield site. You
have existing pollution and potentially existing
impacts which, for instance there could be seepage
from this site to the Bay that exists now. We
don't know that. That's one of the things that

we're requiring an assessment to determine.
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But in any case, for those preexisting
impacts the authority for that kind of remediation
and the authority for addressing those issues 1is
entirely with the Regional Board.

Now, for the issues that have to do with
project impacts such as public health and such as
worker safety, the Energy Commission does have a
role. It has to make sure that any impacts from
that project are addressed such that public health
is protected. And we think we've done that.

So the duty of the staff here, and the
purpose of our role so far, is to provide complete
disclosure of the site and its characteristics.
It's to require mitigation that protects public
health and worker safety. And it's also to try to
make —-- to sort of respect the remediation role of
the administering agency, but while working with
that agency to make sure that any performance
standards that we adopt for environmental
protection are observed.

And what we've done to achieve this is
as follows: We have required further site
characterization of the existing site in
consultation with the Regional Board.

We have —-- and that's the draft sampling
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plan that was referred to earlier today. That was
a plan where the Regional Board and the Energy
Commission, in consultation with DTSC, agreed upon
a site characterization plan to more fully
characterize pollution on the site.

Secondarily, we've collaborated with the
Regional Board on discussing the menu of potential
mitigations that may be required for the site.

And these are mitigations that we don't know if
they will be required, but we at least know the
range of those mitigations; and they're discussed
in our testimony. These are not exotic or new
things. Things such as hot spot removal or the
treatment of pumped water.

In addition to that we have proposed
conditions that require the documents that will be
used by the Regional Board for its site cleanup
plan. That includes the health risk assessment,
the screening ecological risk assessment and a
site management plan.

And we've also required, before there
can be any disturbance of soil or site
mobilization we've required that the applicant
receive a site cleanup plan, what is called a site

cleanup plan, by the Regional Board, which will
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set forth the mitigation that will be required to
fully clean up the site.

Or alternatively, if based on all of
these studies the Regional Board determines it
appropriate, a no-further-action letter.

Finally, we have required performance
standards which are protective of public health
and worker safety, and we have basically gotten
consent from the Regional Board, an agreement with
the Regional Board that those standards are ones
that they would have enforced.

Finally we have proposed a memorandum of
understanding with the Regional Board to make sure
that we can participate with the Regional Board,
and along with other agencies, such as the
Department of Toxic Substances Control, in making
sure that the site cleanup plan, if required, will
include all of the necessary mitigation to protect
public health to the performance standards that we
are requiring.

Finally, I also want to address the
issue of nomenclature. And I think, Mr. Fay, you
referred to that earlier. If you look at the
staff's conditions they look rather different than

the applicant's conditions. And there's a reason
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for that. The terms used are different. I think
that's the biggest difference.

And I don't think that there is a
substantive conflict between any of those
conditions, and the witnesses can address that.
But when we wrote our conditions we were still
trying to figure out what the terms -- what the
different documents are called.

And unfortunately, there's no
consistency within the different agencies as to
what different documents are called. DTSC has its
own terms; the State Board has its terms; and each
of the Regional Boards apparently have their own
terms.

And so when we wrote it we were using
DTSC terms and State Board terms; terms that we
had gotten through discussions with the State
Board about what these documents should be called.

I think the applicant, having the
possibility of filing their testimony, their
supplemental testimony at a later date, was able
to use the nomenclature which is more familiar to
the Regional Board. And I think that's the more
appropriate set of terms.

And what we propose to do is file a
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document which melds the applicant's conditions of
certification with our own so we can get those
terms consistent.

And finally, we requested that the
Regional Board, Mr. Steve Hill, participate in
today's hearing. He had conflicts with other
meetings that prevented him from participating.
But I will attempt to solicit written comment from
the Board about the awareness of the Board's --
the Board Staff's awareness of what the Energy
Commission has done and is doing. And a statement
that it agrees with our approach.

HEARING OFFICER FAY: Mr. Ratliff, you
indicated that you've entered an MOU with the
Regional Board and DTSC, is that --

MR. RATLIFF: We have not entered one.
We have proposed one and we're still working out
the details.

HEARING OFFICER FAY: Okay. Well, if
and when that is completed would you make it
available to the record?

MR. RATLIFEF: Certainly.

HEARING OFFICER FAY: But in the
meantime I think it would be very helpful to get a

statement from a responsible representative of the
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Water Board as to their support of the approach
that the staff and applicant are taking.

In addition, you characterized the
differences between your conditions of
certification and those of the applicant. Is the
difference in terms the only difference that
remains? In other words, if we adopt verbatim the
language of the conditions of certification in
these areas that applicant has proposed, is staff
in agreement with that?

MR. RATLIFF: My understanding, and I
think this is really best addressed to our
witnesses, 1is that they are the same. We had some
discussions about that trying to determine whether
or not they were the same as the staff witnesses'.
We discussed this together.

We believe they are. We don't believe
there's any difference. But I would rather have
our witnesses address that.

HEARING OFFICER FAY: Okay. Anything
further, then?

MR. RATLIFF: No. I perhaps should do
some preliminary questions before we start.

HEARING OFFICER FAY: Mr. Boyd, what's

the nature of your question?
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MR. BOYD: We would like to object to
the fact that you're not producing the Regional
Water Quality Control Board witness. We had
requested a witness, and the Committee directed a
witness to appear. We'd like to object and
request that that witness be called at a later
date when he is available. Perhaps we could deal
with the biological resource issue at that time
since the witness wasn't available today, and we
did have some questions on biological resources.

So, —--—

HEARING OFFICER FAY: I'm not sure of
the relationship with those two questions.

MR. BOYD: There's no relationship.

HEARING OFFICER FAY: Okay, but I do
understand --—

MR. BOYD: I'm just saying —-

HEARING OFFICER FAY: -— your --—

MR. BOYD: I'm just saying I'm objecting
to the fact that you guys requested a witness, and
apparently they're not here. And we have
questions that we can't ask now. And really,
something in writing isn't going to give us an
opportunity to do that, since, you know, we would

like the real person here. And we thought that
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was going to be the case.

HEARING OFFICER FAY: Okay, do you want
to -- are you prepared to indicate the nature of
the things you would ask the Water Board witness
if they were here?

MR. BOYD: I have a list of questions if
you want me to go over what the questions, some of
the questions were.

HEARING OFFICER FAY: Are you willing to
submit that to the record? Rather than take time
now I think if you've got the questions written
out, that would help us. Or you can file it, if
you plan to file an objection and a request to
have that witness present, you could --

MR. BOYD: Well, I'd rather have the
witness present. And I understand that biological
resources, the reason I brought up the biological
resources question, my understanding their witness
wasn't available today for that --

HEARING OFFICER FAY: That's correct.

MR. BOYD: -— issue, as well. So if
we're going to have to come back, possibly come
back --

HEARING OFFICER FAY: And we may have to

come back for a number of other topics, too.
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MR. BOYD: For other reasons, why not,
you know, -—-

HEARING OFFICER FAY: But I want to hone
in on your reason for the --

MR. BOYD: —-— I'd rather have the real
body here, is what I'm saying, than to do it in
writing.

HEARING OFFICER FAY: Are you willing to
submit the nature of the gquestions you would ask
the Water Board if the Committee were to require a
Water Board witness to be here?

MR. BOYD: Certainly. If you require
him to be here, I'm totally willing to provide you
the nature of the gquestions that we're going to
ask.

HEARING OFFICER FAY: Why don't you file
that.

MR. BOYD: I will after today.

HEARING OFFICER FAY: Okay, good.

MR. BOYD: I'd be happy to file that.

HEARING OFFICER FAY: Good, thank you.

MR. BOYD: Do you want me to file a
formal written objection, too?

HEARING OFFICER FAY: The objection you

don't need to file. I would just 1like to
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understand what exactly you would like to ask the
witness if a witness for the Water Board was
produced, so we understand exactly the nature of
your concerns.

MR. BOYD: Well, our concern is
basically the same as we've been raising which is
basically our understanding is that the Regional
Board, like the CEC, are all CEQA agencies. And
that CEQA requires a meaningful and informed
public participation in whatever the process is
that's going before that agency.

In this case it's the remedial
investigation and the remedial action plan. And
associated reports of human health risk
assessment, ecological risk assessment and so on.
We want to know what -- that's why we asked the
witness to be there so they could talk about their
SLIC (phonetic) program, how the public
participation is involved in that. And then to
ask specific detailed questions about the project
site and what the role of the Regional Board has
been.

And basically based on the objection
they filed, it appears that they're saying that

they don't have anything to review yet from the
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applicant. And I was planning on asking Dr.
Greenberg about that in a little bit.

But, in any case, that's the same
questions we're basically asking all the witnesses
were the ones that we were going to ask the
Regional Board witness, except for specific
details that apply to the Regional Board.

HEARING OFFICER FAY: That's fine. I
don't need anything further, thank you. All
right, any —--

MR. RATLIFF: Mr. Fay, if I may, we
would like -- we agree with Mr. Boyd, we would
like to have Mr. Hill here, as well. But, as Mr.
Hill pointed out when I asked him to come, he
doesn't really want to be cross-examined and he
doesn't have any testimony for this agency. So he
was afraid that he would be cross—-examined, I
think, because he asked that question.

His idea, his notion of the role here is
that they're an advisory sister agency. And that
when they get the documents that we're requiring
they'll have something to say about them. But
those documents have not yet been provided. In
fact, they have not yet been required. They're in

our conditions of certification.
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So, they feel like it would be premature
to try to give conclusions about documents that
don't exist yet, or that they haven't seen yet.
They're probably —-- I hope they're forthcoming
soon from the applicant.

But I also want to emphasize something
else, though, that may have gotten lost in my
statement, and that is that I think you'll hear
our witnesses testify today that there is no
impact from this project on the Bay. And, in
fact, the construction of this project would
probably be ameliorative to any existing impact on
the Bay because the applicant is proposing to cap
it.

In other words, that is not a CEQA
impact that we are proposing to either examine or
mitigate. That is a preexisting impact that has
got to be addressed by the Regional Board. And
they will do so based upon the results of the
ecological risk assessment that we are requiring.

So we haven't got any testimony about
impacts on the Bay because there is, according to
our witness, no impact on the Bay from the
project.

So that's what I'm trying to emphasize,
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our biological witness isn't going to be very
useful on this because she hasn't provided any
testimony about an impact on the Bay from the
project.

So, if she were to come, that kind of
question would not be within the scope of her
testimony.

HEARING OFFICER FAY: Shifting back to
the Water Board, I think that it would be helpful
to have input from the Water Board, one, to
establish their support of the approach that the
staff and the applicant are pretty much in
agreement with.

And, two, to clarify what some of the
parties have raised, what is their access to the
process by which the Water Board would approve
various steps for this site, when all the
information is available.

Now, there may be other ways to do that,
but obviously having somebody from the Water Board
with authority answer the question would help.

We're not going to decide that right
now, so we can move ahead. But I think those two
points are the most valuable to the Committee.

So, why don't we go ahead and present
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your witnesses.

MR. RATLIFF: Okay.

MR. SARVEY: Can I make a comment, Mr.
Fay? Mr. Fay, can I make a comment?

HEARING OFFICER FAY: Very briefly, Mr.
Sarvey.

MR. SARVEY: Yeah. Mr. Ratliff here
said that the Regional Water Quality Board witness
didn't want to appear because they didn't have the
studies and they didn't want to be cross-examined.
And this is the same dilemma that we're facing as
intervenors.

We can't even present witnesses because
we don't have any ecological risk assessment; we
can't present a biologist; we don't have a risk
management assessment, so I can't bring in my
experts.

And once this license is granted all
this is going to be determined outside the CEC
process. And that's not the nature of the CEC
process, to get full disclosure of all significant
impacts. And we have nothing but speculation
here. We're saying, oh, we don't know if there's
damage to the —--

HEARING OFFICER FAY: I understand your
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position. All right, let's go ahead with the
witness panel.

MR. RATLIFF: Yes.

DIRECT EXAMINATION
BY MR. RATLIFF:

Q Mr. Greenberg -- Dr. Greenberg, did you
prepare the testimony, I believe it's exhibit 46,
which is in the final staff assessment, titled,
waste management?

DR. GREENBERG: Yes, I did.

MR. RATLIFF: And did you also
contribute to the staff supplemental testimony on
toxics and waste management, soils and water,
filed April 10th, exhibit 472

DR. GREENBERG: Yes, I did.

MR. RATLIFF: And also the errata to
that testimony filed April 17th, exhibit 497

DR. GREENBERG: Yes, I did.

MR. RATLIFEF: Is that testimony all true
and correct to the best of your knowledge and
belief?

DR. GREENBERG: Yes, it is.

MR. RATLIFF: Do you have any changes to
make at this time?

DR. GREENBERG: Not at this time.
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MR. RATLIFF: And, I'll ask collectively
of our three soil and water witnesses, Mr.
Geronimo, Mr. Lindley and Mr. Stephens, did you
collaboratively contribute to the final staff
assessment, exhibit 47, in the area of soil and
water.

MR. GERONIMO: Yes.

MR. LINDLEY: Yes.

MR. STEPHENS: Yes, I did.

MR. RATLIFF: And is that testimony true
and correct to the best of your knowledge and
belief?

MR. STEPHENS: Yes, it is.

MR. GERONIMO: Yes.

MR. LINDLEY: Yes.

MR. RATLIFF: And do you have any
changes to make in your testimony?

MR. STEPHENS: No, I don't.

MR. LINDLEY: No, I don't, but I think
Vince may have.

MR. GERONIMO: I do have one change.
It's kind of a matter of soil and water. It's in
exhibit 46.

MR. RATLIFF: Could you tell us the

page?
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MR. GERONIMO: On page 4.9-11, first
full paragraph following the soil and water table
2. I ask that it be removed, including the table
that it contains, which is the constituent and
effluent table.

MR. RATLIFF: Okay, we're talking about
page 4-9 -- 4.9-11, and that's at the lower half
of the page, the last full paragraph plus the
table that follows it?

MR. GERONIMO: That's correct.

MR. RATLIFF: Okay. And can you briefly
state why you're deleting that?

MR. GERONIMO: The Electric Reliability
Plant will not use steam generated approach that's
applicable to the boiler facilities in 40CFR423.
So it's no longer —-- it's not needed.

MR. RATLIFF: Okay, would that change --
is your testimony true and correct to the best of
your belief?

MR. GERONIMO: Yes, it is.

MR. RATLIFF: Okay. I would ask Mr.
Greenberg to first go through, I think he has a
short presentation that he will make about waste
management, and I would ask him to do that at this

time.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

99

DR. GREENBERG: If it's okay, Mr.
Ratliff, I'd like to also give about a 30-second
rendition of some of my qualifications that are
certainly pertinent and relevant to upcoming
questions perhaps by intervenors.

I have a PhD in chemistry and three
years of post-doctoral work in toxicology. I
served for three and a half years in CalOSHA in
the enforcement branch, and two years on the
CalOSHA Standards Board, appointed by the Governor
of California.

I served on the initial site mitigation
advisory committee to the then toxic substances
control program which developed the methodologies
for site characterization and for human health
risk assessment.

I then was appointed by the first CalEPA
Secretary Jim Strock to the DTSC overview
committee, where we conducted over a nine-month to
one-year period in overview of all programs within
the newly designated Department of Toxic
Substances Control.

I've conducted site mitigation and
health risk assessment at over 50 sites, both

federal Superfund, state Superfund, in and out of
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the State of California.

With that we'll go forward to my
presentation and the conclusions in waste
management, which also involve the generation of
solid and hazardous waste during construction and
operations, not just the contamination on the
site, 1is that any of this waste, including site
contamination, would not result in significant
impacts to either workers on the site, or to the
general public offsite if the proposed conditions
of certification are implemented.

During operation impacts there
mitigation involving nonhazardous solid waste and
hazardous waste and there are some conditions of
certification that would require the applicant to
prepare solid waste and hazardous waste management
plans as per SB-40.

One of the noteworthy public benefits is
that the applicant has committed to recycling
goals that far exceed SB-14 requirements. And
this not only decreases the impact on landfills,
but it also decreases the impact in the community
by obviating the need to have any type of waste
trucks going to and from the facility.

Requirements in the proposed conditions
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of certification require regarding site
contamination initially included waste management-—
6, which was a request by staff that the applicant
provide full site characterization. The applicant
has already done this, according to a sampling and
analysis plan that was reviewed and approved by
staff and by the Regional Board Staff; and with
comment from Department of Toxic Substances
Control.

This sampling was conducted during
February of 2006. The sampling and analysis plan
had been docketed, was on the Commission website
at least three weeks prior to the start of
sampling analysis. So it was available for
comment by the public.

We are now requiring in an existing
proposed conditions of certification a site-
specific human health risk assessment and an
ecological risk screening assessment. These two
things the applicant has agreed to, and this is
what will drive any remediation.

I would like to briefly mention some of
the waste management and other conditions of
certification that will insure protection of the

public. There are a total of ten conditions of
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certification found either in air quality section,
worker safety section or in waste management that
will address protection of workers and the public
due to the subsurface contaminants and surface
contaminants on this site.

Waste-1, for example is that a
registered professional engineer or geologist will
have full authority by the project owner to
oversee earth-moving activities that have a
potential to disturb contaminated soil.

Waste-2 will allow that individual to
inspect any potential hazardous waste encountered
on the site, or at linear facilities. So this
addresses the waterlines and gaslines, et cetera.
And designate or describe and require any sampling
to confirm the nature and extent of any
contamination that somehow escaped during the --
or escapes the notice during our site
characterization. So this is an additional layer
of insurance that after the site characterization,
after site mobilization has already occurred, the
site has been remediated already, we still are
requiring scrutiny of this site to prepare against
any contingency.

Moving on then, let me briefly mention
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the four air quality conditions of certification.
That's AQSC-1 and -2, AQSC-3 and AQSC-4. These
add construction mitigation manager and mitigation
plan. The applicant must have somebody out there
as a construction mitigation manager. They have
to develop a plan.

Air quality SC-3 is the construction
fugitive dust control approach -- or plan. And
then AQSC-4 is the response that is required if
any visible plume is noticed under certain
parameters. And that would mean if it gets too
far from the location where the plume is being
generated, but yet stays onsite. Or if there's
any plume visible at all that is starting to go
offsite. This plan will detail what has to be
done, such as additional dust control methods
including shutting down activities.

Finally, there is also the worker safety
condition which is proposed condition of
certification number 4, where the CEC will have
its own observer onsite during site remediation,
during construction. This is a safety monitor
reporting to the CBO, chief building official,
who, of course, reports to the Commission's

compliance unit.
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And that individual, the safety monitor,
will ride herd on worker safety and make sure that
all the conditions of certification that would
protect workers and the offsite public are indeed
being implemented from our perspective, and not
just the perspective of the applicant's monitor.

So waste-6 will require that human
health risk assessment, an ecological risk
screening assessment, a site cleanup plan and a
site-specific risk management plan. This is
consistent with the applicant's proposal for
changing waste-6. We've gotten rid of old waste-
6, which required site characterization; so this
is now new waste-6.

And I will provide for the Committee a
written writeup after the end of this hearing
today that will meld these two together.

Basically I am accepting everything that the
applicant has --

HEARING OFFICER FAY: EFExcuse me, Dr.
Greenberg, by these two, you mean the applicant's
language and the staff language?

DR. GREENBERG: Yes. I'm sorry for
that. The applicant's language is something that

I accept. Right now the only thing that I would
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change is just some editorial words to make sure
something is abundantly clear. But other than
that, it will be word-for-word with what the
applicant is proposing.

They have, I think, presented it in a
very logical format. And so there will be a
waste-6, a waste-7, the site management plan, and
the certification. And they'll add in waste-9 is
the -- these are the risk management goals, the
cleanup goals, the protection of workers and
offsite public during remediation and during
construction that counsel Ratliff alluded to
earlier.

The Regional Water Board has accepted
these, also. These are consistent with CalEPA
risk management goals.

With that, then I'll entertain
questions.

MR. RATLIFF: Well, Mr. Greenberg, maybe
I can be the first to ask some. If there is
remediation at the site, it will be required by
the Regional Board in what's called a site cleanup
plan, is that correct?

DR. GREENBERG: That 1s correct.

MR. RATLIFF: And could you tell us what
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kinds of measures might be taken to clean up that
site?

DR. GREENBERG: Right, --

MR. RATLIFF: Assuming they are
required.

DR. GREENBERG: Yes. In my experience
this site does not present anything unusual as far
as hazardous waste sites go around the state or
even some of them I'm familiar with around the
country.

There can be only a limited number of
remedial actions that can be taken. And I have
catalogues some of those and mentioned some of
those, not only in supplemental testimony, but in
the original final staff assessment.

And these would include removal of some
hot spots. What we term a hot spot is an area of
soil that contain particularly high levels of say
PAHs, polynuclear aromatic hydrocarbons, or
arsenic. And that soil then would be removed,
transported to either a hazardous waste treatment
facility or a disposal facility.

Confirmatory sampling would then be
taken at the edges of the removal area to confirm

that you've got the whole hot spot.
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Alternatively, there can be soil gas remediation.
There has been some toxic substances in vapor form
found in soil gas at the site. This could be a
soil vapor extraction referred to as SVE.

There's also contaminants in the
groundwater, principally polynuclear aromatic
hydrocarbons. And those can be removed by pumping
and treating.

You can have a combined system where
you're pumping and treating the groundwater,
removing contaminants, and at the same time
removing contaminants from the soil gas.

I'm not saying at this time which one
the Regional Board will choose. But there are a
limited number of remedial actions that can be
proposed. They are aware of them; we're aware of
them. We have discussed those as companion
agencies, and we're all pretty much onboard as to
what they might come up with.

MR. RATLIFF: And if those remedial
actions are used, is it your opinion that you
would expect public health to be protected?

DR. GREENBERG: Yes. I not only expect
it, but it would be required. And as I mentioned,

the City's going to have its monitor there, and
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we're going to have our monitor there.

MR. RATLIFF: And that would be true for
worker safety, as well?

DR. GREENBERG: That is correct.

MR. RATLIFF: Okay, thank you. I also
would like to ask Mr. Lindley to summarize for the
soil and water witnesses his testimony.

I think Mr. Lindley may also have a
brief --

MR. LINDLEY: I have actually some
slides I can put up.

MR. SARVEY: Are we addressing soil and
water and hazardous materials at the same time?

MR. RATLIFF: Yes, this panel is
addressing both.

MR. SARVEY: We didn't do that with the
applicant, did we?

HEARING OFFICER FAY: No, we didn't, and
we'll be returning to the applicant's --

MR. SARVEY: Oh, okay.

HEARING OFFICER FAY: -— testimony on
soil and water.

MR. SARVEY: Thank you.

HEARING OFFICER FAY: And I'm sorry for

the confusion. Staff preferred doing it this way.
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And we'll just have to see. It may be a challenge
for the record, but --

MR. SARVEY: Because I needed to ask the
applicant some questions on soil and water, and
then address the staff. So maybe the staff can
still be available after --

HEARING OFFICER FAY: Mr. Ratliff, is
that —--

MR. RATLIFEF: I'm sorry?

HEARING OFFICER FAY: Can the staff
continue to be available?

MR. RATLIFF: I haven't consulted with
them. You mean available --

HEARING OFFICER FAY: All right, well,

that's —--
MR. RATLIFF: When do you mean?
HEARING OFFICER FAY: Let's see what
your needs are later. Why don't you go ahead.

MR. RATLIFF: Our decision to combine
these witnesses, it was, I think, for everyone's
convenience because they're all addressing the
issue of remediation, which I think is the
principal issue of concern to the intervenors.
And it's certainly the issue that goes to the

issue of public health.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

110

MR. BOYD: We don't object, we just want
our opportunity to do soil and water on the
applicant, that's all.

HEARING OFFICER FAY: We understand.

(Pause.)

MR. LINDLEY: I'm Mark Lindley. Michael
Stephens here, and Vince Geronimo and I prepared
the testimony, the final staff assessment for soil
and water resources. Based on the information
that was provided by the applicant, and that we've
gathered from sister agencies, we have determined
that potential soil and water impacts from the
proposed project will be mitigated to less than
significant levels provided that the conditions of
certification that we recommended are implemented.

The proposed project will comply with
all laws, ordinances, regulations and standards
related to soil and water resources.

Just a quick overview of our staff
assessment, the project's proposed for a site on
Port of San Francisco property. This site is
comprised of fill material and historic Bay lands.
This site is very close to San Francisco Bay. And
surface water and groundwater currently flow

towards the Bay.
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Historically, the site was used by the
Western Pacific Railroad, as we know, for
maintenance, lubrication fueling. Currently it's
being used, or I guess it's in the process of
being vacated by a concrete batch plant.

We know that the site is impacted by
petroleum hydrocarbons, polynuclear aromatic
hydrocarbons, VOCs, metals from these previous
land uses. And there's the potential that this
existing contamination could be migrating towards
San Francisco Bay. And it could pose an impact to
marine life.

In our staff assessment we examined
potential impacts to soil and water resources. We
looked at wind erosion, water erosion and
sedimentation and determined that through the use
of BMPs that are required in the drainage erosion
sediment control plan and SWPPPs that are included
in soil and water conditions 1 and 2, that those
impact could be mitigated.

We also, due to the existing
contamination at the site, we wanted to be sure
that San Francisco Bay would be protected, so we
have asked for a treatment control BMP that will

enable the applicant to collect construction
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stormwater, that runoff before it leaves the site.
And test that water to make sure that it meets
certain standards before it's discharged to San
Francisco Bay.

Potential soil and groundwater
contamination from leaks during construction or
leaks of chemicals during operations can be
mitigated through the use of spill prevention
BMPs .

What that is pumped from excavations on
the site during construction will be treated and -
- well, treated if necessary. It'll be tested and
discharged to the combined sewer system under
limitations by the San Francisco Department of
Public Works.

Post-construction stormwater from the
site will be discharged to San Francisco Bay and
it'll go through a vegetative swale, which is a
BMP under the Port's NPDES permit and their
existing stormwater pollution prevention plan.

We looked at water supply and treatment,
although I'm not sure -- I'm sure we're going to
have a discussion with the applicant and then with
staff, as well, on water supply and treatment. I

know right now we're getting into the soil
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contamination issue.

I'm not sure if Dick thinks I should go
through this at this point, or wait till our
next --

MR. RATLIFF: Why don't you summarize it
just very briefly.

MR. LINDLEY: Okay. We looked at water
supply and treatment at the project. The primary
water source for the project is going to be
reclaimed water from the Southeast Water Pollution
Control Plant.

This wastewater is treated to secondary
standards. It's going to be used for process
water, equipment rinse water, that kind of stuff.
It's reclaimed water will be treated through a
tertiary treatment process onsite to Title 22
standards.

The project is proposing to use a system
that includes ultra-filtration, disinfection and
reverse osmosis.

These plans will be reviewed by the
Department of Health Services, the Regional Board,
to determine their adequacy.

The site's also going to include a dual

plumbing system that will prevent mixing of
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treated wastewater with the potable supplies.
That plan will be reviewed by the Department of
Public Works.

This site will use potable water as a
backup supply. The use of this potable water
supply will be limited to 50 acrefeet per year --
excuse me, 50 acrefeet over any three-year period.

A compliance project manager is going to
monitor water use, both the potable water source
and the reclaimed water source.

And wastewater discharge will be to the
combined sewer system under limitations set forth
by SFPUC.

We've included conditions of
certification that covers each of these
requirements.

So now the issue of the day seems to be
the existing soil and groundwater contamination.
We had the applicant do some initial testing in
2005 and then they followed that up with a more
complete characterization of soil and groundwater
in February 2006.

We've determined that the soil and
groundwater is impacted by TPH, polynuclear

aromatic hydrocarbons and metals at levels that
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greatly exceed the Regional Board's screening
levels. PAH levels at the SFERP site in one
particular hot spot are considerably higher than
they were at the neighboring Muni site.

And the results of the investigation
show that groundwater is contaminated by petroleum
hydrocarbons throughout the site and also at the
down gradient monitoring boring hole that's
located closest to San Francisco Bay. This
indicates that this contamination could be moving
towards the Bay and could pose significant
ecologic risk.

Remedial measures beyond the cap and
maintain approach that are being used at the Muni
site may be required. These measures could
include, as Alvin described, hot spot removal. If
it goes beyond that it could potentially include
groundwater and/or soil vapor extraction and
treatment. That kind of a measure may extend into
the operation of the plant.

Staff has provided supplemental
testimony and the applicant has also followed up
with their supplemental testimony. And I think
that the two parties have pretty much reached an

agreement to an approach.
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The applicant has provided language in
their soil and water-6 which is also concurrent
with waste-6, that it requires a human health risk
assessment, an ecological assessment, a site
cleanup plan and a risk management plan. And
staff has reviewed that, and from the soil and
water side we are okay with the language that the
applicant has proposed.

The applicant has also proposed a long-
term site management plan and certification report
as part of soil and water-7. And risk levels to
protect human health in soil and water-13.

The bottomline with this issue is that
remedial actions will include measures to limit
impacts to soil and water resources both during
like implementation of these remedial actions and
looking out into the future. These remedial
actions are going to address environmental/
ecological risks. And they would be protective of
the health of the onsite workers and the offsite
receptors.

And I'm available for questions.

Michael Stephens here to help out, and Vince, as
well.

HEARING OFFICER FAY: Okay. Mr.
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Ratliff, before we allow cross—-examination of the
panel, did you want to move any of the testimony
and other documents into evidence?

MR. RATLIFF: Yes. I would move that
those portions of waste management and soil and
water portions of exhibit 46, as well as exhibit
47, and exhibit 49 go into evidence.

HEARING OFFICER FAY: Is there
objection? All right, hearing none, so moved.

And, again, before we go on, I'm Jjumping
back now, but I'm not sure, Ms. Sol,, if you moved
all the exhibits that you named in your long list.
And just to be safe, do you want to do that at
this time?

MS. SOL : I would like to move those
documents into evidence.

HEARING OFFICER FAY: Okay. And I heard
no objection earlier. Is there any objection to
the documents and exhibits that the applicant
moved?

MR. SARVEY: I object to the May 1lst
submission as incomplete and misleading by the
applicant in the site description.

HEARING OFFICER FAY: What part of it?

MR. SARVEY: In the site description.
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HEARING OFFICER FAY: In the site
description.

MR. SARVEY: Misleading and incomplete
by the applicant. I'd 1like to have —-

HEARING OFFICER FAY: And what is the
basis for that?

MR. SARVEY: I'd like to have that
stricken. They didn't disclose the Pacific Cement
violations that they're alleging to the Commission
or to the public, so I'd like to have it stricken.

HEARING OFFICER FAY: Okay, do you want
to respond, Ms. Sol,?

MR. BOYD: We'd also agree with that.

MS. SOL : Your Honor, we indicated that
Pacific Cement is present at the sampling that was
done on the site was done in February 2006. The
complaint was filed in July of 2005. And so our
sampling indicates the contaminants that are
present in the soil.

We did not 1list, you know, what releases
could have happened by each of the uses on the
property because there was to be a sampling plan.
And a sampling plan was undertaken which shows
what, in fact, is on the property.

HEARING OFFICER FAY: Okay. We're going
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aspect is the constituents in the soil that are
being sampled, not who caused it to happen.

MR. SARVEY: What about the top six
inches?

HEARING OFFICER FAY: Well, you have
your ruling.

MR. BOYD: They didn't sample.

HEARING OFFICER FAY: That's —-

MR. BOYD: Gary, would you have the
record reflect that CARE also objected for the
same reasons as Mr. Sarvey?

HEARING OFFICER FAY: Okay, the record
reflects we have objections from CARE and Mr.
Sarvey on that issue and the Committee's overrul
it.

All right, any other objections to the
list of applicant's exhibits? All right, then w
will accept all those as listed in applicant's
testimony.

Okay, I'm sorry for the interruption,
Mr. Ratliff. Let's go ahead. I just wanted to
sure we had that in.

MR. RATLIFF: If I could ask one last

direct question before I turn over the panel to
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cross—examination.
BY MR. RATLIFF:

Q I'd like to ask Mr. Greenberg if he
could answer the question that was just asked,
what is the importance of the first six inches of
surface material, and whether failure to sample
that creates a problem for the site
characterization.

DR. GREENBERG: Thank you, Mr. Ratliff.
Because I would like to reassure the public that
when doing site characterization sometimes you do
sample at the surface and sometimes you don't.
This is a clear case where you don't.

Because I did inspect the site. I was
there several times, and I was there during the
initial first day of sampling.

We know what's on the surface. It's
cement dust, old cement dust and it's, in fact,
there's a lot of it there and there's piles of it
there. It would serve no useful purpose to analyze
the surface because we already know what's there,
and it has to be dealt with.

What we wanted to know was what was
below that artificial layer. There is fill there.

We want to know what's in the fill, the historical
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fill. This was an artificial placement as a

result of very sloppy conditions at that cement

plant.

So, it would have served no useful
purpose. We really wanted to know what was below
that. And we already know the answer, there's
cement there. And the borings certainly bore that

out, pardon the pun.

MR. RATLIFF: Okay, with that I would
like to make the witnesses available for cross-
examination.

HEARING OFFICER FAY: Okay. Ms. Sol,,
any questions for the panel?

MS. SOL : I had one question for Mr.
Greenberg.

CROSS-EXAMINATION
BY MS. SOL
Q Mr. Greenberg, you testified that with
the remedial measures that you gave as examples,
you would be assured that there would be no
significant impacts from this project.

If the City commits to a health-based
standard, and it is shown that something less than
the remedial measures that you listed are what's

needed to achieve that standard, would that
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similarly make you comfortable that the project
would have no significant impacts?

DR. GREENBERG: Yes, indeed, Ms. Sol, .
I only gave a few examples, not all of them. And
certainly if the health-based decision were to
include a remedial action different from what I
had mentioned, I would be still very comfortable
with what it was that you selected.

And the CPM does have -- the compliance
project manager will have the opportunity to
review it and approve it.

MS. SOL : Thank you, Mr. Greenberg.

HEARING OFFICER FAY: Is that all you
have, Ms. Sol,, for the panel?

MS. SOL : Yes.

HEARING OFFICER FAY: Okay. Then we'd
move to Mr. Sarvey but he has stepped out. Is
CARE prepared to go forward with cross-examining
this panel?

MR. BROWN: I'm going to ask the same
questions.

CROSS-EXAMINATION
BY MR. BROWN:
O Mr. Greenberg or any other CEC

witnesses, do you have -- Mr. Greenberg, I'm
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asking the same questions I asked before, so do
you or any other witnesses, CEC witnesses, do you
have a San Francisco Bay Regional Water Quality
Board-approved cleanup or remedial investigation
report in which there is necessary data to perform
and ecological risk assessment on disturbed, on
onsite contamination of water and soil associated
with this project?

DR. GREENBERG: This is Alvin Greenberg
responding. No. There is no Regional Board
decision on this or opinion yet, other than, of
course, informal advice given to us as a sister
agency.

MR. BROWN: Are any of the agencies you
represent in these proceedings, the CEC or the
City and County of San Francisco agency, that are
subject to the requirements of the California
Environmental Quality Act for a meaningful and
informed public participation in this project
approval?

DR. GREENBERG: This panel represents
the California Energy Commission, and yes, it is,
indeed, under the CEQA laws. And this is the
functional equivalent of a CEQA EIR. That is, the

staff assessment is the functional equivalent of
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the EIR.

MR. BROWN: Why is the CEC and the City
deferring public participation in this project,
San Francisco Bay Regional Water Quality Board
approved cleanup plan remedial investigation
report until after the CEC approves this project
development in my low-income neighborhood? is it
because the neighborhood is predominately African-
American and Samoan? How will the public
participate in this process?

DR. GREENBERG: The Energy Commission
process does not discriminate against any group.
And we are not deferring all of this to after
certification. I think that it would be
appropriate to point out that this is not a
precedent where some of the activities involving
site contamination at a proposed power plant site
are deferred until after certification.

A applicant sometimes needs to know
whether they have a project in order to go
forward, which can be very expensive, depending on
the site, activities. It would not be prudent,
certainly, to go forward if there was no project.
So first there really should be a project.

Second of all, there has been ample
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opportunity for the public to participate in this
process through staff workshops, through the
posting of the sampling and analysis plan on the
Commission's website.

Third of all, post-certification for
conducting remedial activities has been done in
previous siting cases, most recently the Morro Bay
case with Duke Energy.

Fourth, the Regional Water Board's own
public participation process is extensive and will
give the public ample opportunity to comment on
the site cleanup plan, the human health risk
assessment, certification, et cetera.

MR. BROWN: Okay. Why is the CEC and
the City deferring public participation in this
project's human health risk assessment and
ecological risk screening assessment using site-—
specific groundwater concentrations compared to
the San Francisco Bay Regional Water Quality
Control Board, 2005 ESL a revised site specific
risk management plan and a site management plan.
How will the public participate in this process?

DR. GREENBERG: My previous answer also
applies to this question.

MR. BROWN: In the City's March 30,
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2006, draft field investigation summary reported
at page 7 it states in section 5.1.9, talks about
PH. ©pH in the soil reported from all samples
collected in the area across the site range in a
value from 7 to 12.6. The highest wvalue, 12.6,
was reported from SB-25, five feet below ground
surface BGS.

Others value greater than pH of 10 were
reported across at both surface and subsurface
sample locations. The majority of the high pH
values were reported at the surface of —-- or five
BGS samples.

Is this high pH material naturally
occurring?

DR. GREENBERG: The question is, is it
naturally occurring. And the answer is probably a
mixture of natural occurring and also some of the
cement that is certainly at the northern portion
of the site, and may also have migrated or drifted
to the middle and central portions of the site.

Quite frankly, I'm surprised not that
there is some alkaline materials on this site, but
that it wasn't more extensively found on the site,
and that the pH wasn't even a little bit higher

than 12.5.
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This is commonly found at many cleanup
sites. It is not really a primary concern, as we
certainly know how to deal with these types of
soils.

MR. BROWN: Just to go back on that, now
you said cleanup sites pertaining to for example.
What type of cleanup would you be referring to?

DR. GREENBERG: Well, the cleanup plan,
sir, could be a mixture of leaving it in place and
capping. Could also include removal of hot spots.
It could include some onsite treatment or offsite
treatment. It also could include some soil vapor
extraction and groundwater treatment.

MR. BROWN: Why hasn't the City been
required to perform a complete characterization of
the site with the grid map and more thorough bore
and soil vapor samples? Do you agree the whole
site needs characterization?

DR. GREENBERG: It was at my urging and
request and with a proposed condition of
certification that has since been removed that the
City did, indeed, conduct this sampling and
analysis. I believe this is a very thorough site
sampling plan. It was reviewed and approved by

myself. It was reviewed and approved by the
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Regional Water Board Staff.

This is only a four-acre site. And if
one were to just combined the number of samples,
the analytes, those are the contaminants, sampled
for and the wvarious depths, add those up and
compare it to other sites of much greater size,
you'll find that this site is more than adequately
characterized.

And it was not necessary to put a grid
down and sample on 100-foot or greater grids
because there was already some preliminary data
from the soil borings that were taken in August of
2005 for soil characterization for construction.
And those were analyzed as both some discrete
samples and some composites.

So, we already had some existing site
information and one of the tenets of site
characterization is to utilize that data to
determine where you want to place additional
samples. So, it's known as directed sampling as
opposed to a random sampling.

And we wanted to make sure we had
groundwater sampled that would be down-gradient of
the site, and we wanted to make sure that we had

some other samples near some previously identified
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hot spots, and we wanted to make sure we had
samples in the southern portion of the site where
soil borings for construction purposes had not
been obtained.

So I think it's a very well
characterized site.

MR. BROWN: Okay. And is it because
Pacific Cement is located on that property? What
is the City alleging they have discharged and what
is the pH of that material?

DR. GREENBERG: Well, I can't speak to
what the City is alleging in that case. Samples
were obtained from the northern portion of the
site where Pacific Cement exists. And regardless
of whether Pacific Cement is in violation of air
pollution rules, or of other hazardous waste
requirements, I wanted to make sure the entire
site, including that portion with Pacific Cement,
was adequately characterized. And it was.

MR. BROWN: About this pH 12.6 material,
don't you consider the caustics —-- this caustic
material a form of soil contamination? Isn't this
considered hazardous waste under the Federal
Resource Conservation and Recovery Act?

DR. GREENBERG: Yes, I consider it
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caustic. And, yes, if it's going to be removed
and placed in a landfill, it is considered a
(indiscernible) of waste.

MR. BROWN: What is being done to
determine the extent of this contamination?

DR. GREENBERG: The extent of the
contamination has been determined with adequate
precision to propose remedial action. If it turns
out that a proposal to remove some soil from the
site, there will be additional what we term
confirmatory sampling to insure that the hot spot
has been removed.

But there is enough information for the
applicant to prepare a soil cleanup plan after
producing a human health risk assessment.

MR. BROWN: In the City's May 1, 2006
supplemental testimony it states on page 14,
chromium-6, CR6, if present, would be expected to
be reduced to CR3 in the soil of anaerobic
conditions exist. What about areas of
contamination where the soil contamination exceeds
pH 12.57?

DR. GREENBERG: Well, first of all, when
it comes to chromium-6 we don't know that there's

any chromium-6 there. And I do agree with the
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analysis, the written analysis, conducted by the
applicant that there is most likely what we call
reducing conditions there.

And chromium-6, hexavalent chromium, is
so very reactive that particularly under reducing
conditions it will be reduced to chromium-3. In
other words, plus 6 to plus 3 is a reduction; it's
a gain of three electrons.

Under these alkaline conditions I would
guess that those are -- that's helping reducing
conditions as opposed to it being an oxidizing
condition. There's other evidence on the site
that shows that it's under anaerobic conditions.

But nevertheless, because I pointed out
to the City that a few values of chromium, total
chromium, were above the average for the site,
they sort of stuck out as higher levels, outlyers,
if you will, and was concurrent with some high
values of nickel, as well, that maybe some past
plating operations that involved plating of
chromium, which would be hexavalent chromium at
the time, and nickel could possibly result in some
chromium being in the hexavalent form.

Now, the City, or the applicant rather,

has two options. They can go and take some
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additional samples, because the original samples
are long past the shelf life for reanalyzing and
speciating for chromium. So take some additional
samples and speciate to see what's hexavalent
chromium and what's trivalent chromium.

Or they could make an assumption
consistent with Office of Environmental Health
Hazard Assessment and Department of Toxic
Substances Control methodologies that a certain
percent is hexavalent chromium, and include that
value in their human health risk assessment.

They've chosen the proper path, and that
is to go back and take a few more samples and
analyze the chromium present and speciate it for
hexavalent chromium or trivalent chromium.

And so I really don't expect to find
hexavalent chromium, but nevertheless we want to
make sure. And I asked the City to do this and
they agreed to it.

MR. BROWN: I'd 1like to ask you about
the soil wvapor extraction and the use of the soil
vapor extraction. Where has it been used and how
long did it take to clean the contaminated soil?

DR. GREENBERG: Soil wvapor extraction

has been used extensively and is ongoing. I
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worked on several sites in the Bay Area. One most
recently up in Santa Rosa. It's used extensively
in Silicon Valley. It's used as Superfund sites
in southern California. And just about every
state of the Union.

It depends on how long it takes to reach
your risk management goal, which in this case
would be a 10 to the minus 5th cancer risk for
workers on the site, and a hazard index less than
1.0.

Given the relatively low levels of soil
gas, or of constituents found in the soil gas, and
the localization of that, which is primarily in
the southern part of the site, I would expect this
not to last very long at all.

But it would be conjecture at this point
for me to say that it would last six months or a
year, but I doubt if it would last more than a
year.

MR. BOYD: Okay, this is Mike Boyd. I
have a couple questions.

CROSS-EXAMINATION
BY MR. BOYD:
Q Dr. Greenberg, I have in front of me a

copy, which was docketed, of the objection to the
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request for subpoena of Nancy Katyl, California
Regional Water Quality Control Board. Did you see
a copy of that?

DR. GREENBERG: Yes, I have it in front
of me.

MR. RATLIFF: I'd object to any
questions that are outside of the witnesses'
testimony. If they are within the witnesses'
testimony and they relate to that, that's fine;
but, --

MR. BOYD: Well, that's what I'm asking
about.

MR. RATLIFEF: Okay, sorry.

HEARING OFFICER FAY: Let's let him ask
the question.

MR. BOYD: Go ahead?

HEARING OFFICER FAY: Go ahead.

MR. BOYD: On the bottom of the page
they're talking about materiality and then it
says, CARE argues that supplemental testimony is
identified and need to identify and implement the
specific remedial and/or risk management measures
that should be applied to the site through the
appropriate regulatory process, but defers the

performance of the human health risk assessment
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screening level, ecological risk assessment,
development of a site cleanup plan and risk
management plan until after the project's
development approval is granted by the CEC."

And the Board, in response says, However
the Water Board has not approved a cleanup plan or
identified any measures to be applied at the site.
The Water Board has not received the pending
remedial investigation report. Ms. Katyl has only
reviewed raw data that are inadequate to allow any
determination about corrective action measures."

And this is the important part: Her
testimony regarding cleanup at this point would be
purely speculative."

Dr. Greenberg, is your testimony also
purely speculative?

DR. GREENBERG: Mr. Boyd, no, it is not.

MR. BOYD: So, how can you say that?
What evidence do you have that it isn't
speculative. Do you have any specific evidence
that you can point to? I mean if they don't have
a plan that they've reviewed and you've already
stated that you don't have a Regional Water
Quality Control Board-approved remedial

investigation or a, you know, action plan, what
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evidence do you have that it isn't speculative?

DR. GREENBERG: Well, first of all, Mr.
Boyd, the Regional Board is entitled to its own
opinion on this. And sometimes the Commission
Staff will disagree. Certainly the Department of
Toxic Substances Control sometimes disagrees with
the Regional Water Quality Control Board. You can
have difference of opinions.

Right now I am testifying, and I
specifically took 30 seconds out in the beginning
to talk about my experience and training to point
out that it's my years of training that allow me
to make this —-- to give this testimony. And it is
not speculative unless I come out and say that I
feel that it would be speculation.

This is not an unusual site, Mr. Boyd.
There is nothing here that is so special. The
contaminant levels are not extraordinarily high,
certainly when you compare them to other sites
that I have been involved in.

And, again, you know, I'm certainly not
going to criticize the Regional Board. I don't
think the Regional Board would criticize us.

MR. BOYD: So when you say it's not

unusual, do you mean it's not unusual for a site
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containing hazardous waste?

DR. GREENBERG: Oh, yes, that's what I

mean.
MR. BOYD: Okay, --
DR. GREENBERG: An industrial brownfield
site. Just about all of them have some hazardous
waste. I've worked on a number of sites in San

Francisco and this does not stand out as anywhere
close to being really really bad.

MR. BOYD: And which agency has
jurisdiction over the site characterization, the
remedial investigation and the remedial action
plan? Is it the California Energy Commission or
the Regional Water Quality Control Board?

MR. RATLIFF: Object on the grounds that

this is a question that calls for a legal

conclusion. And I've already offered that
conclusion. So my feelings are hurt, as well.
(Laughter.)

MR. BOYD: I apologize. At least I got
your name right.

HEARING OFFICER FAY: Well,
notwithstanding Mr. Ratliff's offended feelings,
that objection is sustained.

MR. BOYD: Okay, my other question is I
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had filed a motion to file additional testimony on
May 11th on the topic under site contamination of
soil and water and waste management. Did you see
that, Dr. Greenberg? It's the one with the
pictures in it.

My understanding is the Committee
approved that, accepting that testimony that I
filed with this, is that true?

HEARING OFFICER FAY: The testimony
filed with it, was you were allowed —-- you were
given leave to file it.

MR. BOYD: Okay, thank you; just wanted
to confirm that.

HEARING OFFICER FAY: Yeah, that's
correct.

MR. BOYD: Okay, Dr. Greenberg, I
brought an extra copy for you in case you want to
look at it.

(Parties speaking simultaneously.)

DR. GREENBERG: Did Mr. Sarvey do that?

MR. BOYD: Yeah, no, Mr. Brown, I think.

(Laughter.)

HEARING OFFICER FAY: Mr. Ratliff, do
you need a copy?

MR. RATLIFEF: I'd like a copy 1if I
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could, please.

MR. BOYD: Okay, if you look on the

second picture, -- no, it's the third picture. It
has a caption below. It says: Toxic conditions
surround workers." You could look at that?

DR. GREENBERG: Yes, I see it.

MR. BOYD: Do you see in the background
there, there's like tanks that kind of look like
an upside down capsule.

DR. GREENBERG: Yes, I do.

MR. BOYD: To your knowledge is that the
Pacific Cement facility?

DR. GREENBERG: Seeing as how I have
been on the site, this photograph does appear to
include those structures that are on the Pacific
Cement site.

MR. BOYD: Okay. Now, you said in your
testimony I thought I heard that you did take
samples there?

DR. GREENBERG: I did not specifically.
I observed —--

MR. BOYD: Or the City, the City took
samples there?

DR. GREENBERG: The applicant's experts

did, indeed, take samples of the Pacific Cement
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site.

MR. BOYD: Was that sample below or
above six inches?

DR. GREENBERG: They started at six
inches.

MR. BOYD: Okay.

DR. GREENBERG: Below ground surface.

MR. BOYD: To your knowledge is there
any sort of plastic cap on the property?

DR. GREENBERG: That part of the power
plant site, I believe there is not a plastic
liner, a plastic cap.

MR. BOYD: Is there a plastic liner on
other portions of the site that you're aware of?

DR. GREENBERG: Of the power plant site,
yes.

MR. BOYD: Okay. ©Now, also you notice,
mainly these pictures were of the Muni site.
You're aware that there's a project going on at
the Muni site, too, aren't you?

DR. GREENBERG: Yes, I am aware.

MR. BOYD: Do you know —-- and in this
picture here it's pretty obvious that they're
moving soil, isn't it? At least you see standing

water in the pictures, too, don't you, present?
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DR. GREENBERG: I would say yes.

MR. BOYD: Okay. Do you know whether or
not the City has a permit from the Regional Water
Quality Control Board to discharge surface water
to the Bay?

DR. GREENBERG: Yes, I'm aware.

MR. BOYD: Do they? Yes or no?

DR. GREENBERG: My understanding is no,
they do not.

MR. BOYD: Okay, thank you. That's all
my questions.

HEARING OFFICER FAY: Okay, that
concludes CARE's questioning of the staff's panel.
We still have to get to Mr. Sarvey's qguestions,
but we'd like to take a break for lunch.

Mr. Sarvey, can you give us an estimate
of how long your —--

MR. SARVEY: About an hour.

HEARING OFFICER FAY: Well, all right,
we will take a one-hour break for lunch and return
at 1:15.

(Whereupon, at 12:17 p.m., the hearing

was adjourned, to reconvene at 1:15

p-m., this same day.)

--o0o--
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AFTERNOON SESSION
1:18 p.m.

HEARING OFFICER FAY: All right. Please
take your seats, we're back on the record. And
we're going to continue with Mr. Sarvey's cross-
examination of the staff panel on waste management
and soil and water resources.

MR. BOYD: Okay, Gary, would this be the
time, before we start to talk about Martin Homec.
He's here, and I was going to hand out this stuff.

HEARING OFFICER FAY: Oh, vyeah, why

don't you state your concern about Mr. Homec's

testimony.

MR. BOYD: Okay. I have Mr. Martin
Homec here. He was going to provide testimony
which we prefiled on the alternatives section. He

provided testimony on the airport alternative.
And he --

HEARING OFFICER FAY: When was that
filed, Mr. Boyd?

MR. BOYD: It was posted on the 27th on
the website. I submitted it on the 23rd. Of
April.

HEARING OFFICER FAY: Okay, why don't

you pass that out. Mr. Ratliff, did you receive
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that?
MR. RATLIFF: Yes.
HEARING OFFICER FAY: Okay. Ms. Sol,?
MS. SOL : Yes.
HEARING OFFICER FAY: Just go ahead and
pass it out. Mr. Sarvey, you can begin.

MR. SARVEY: Okay.
CROSS-EXAMINATION
BY MR. SARVEY:
0 Mr. Lindley.

MR. LINDLEY: Yes, sir.

MR. SARVEY: Have you done any of your
own groundwater sampling at the site?

MR. LINDLEY: No, I have not.

MR. SARVEY: So you strictly relied on
the applicant's data?

MR. LINDLEY: Yes, I have.

MR. SARVEY: Okay. And in your direct
testimony you stated that as long as the applicant
follows the conditions of certification you
believe that the project won't have any
significant impact, is that correct?

MR. LINDLEY: Yes, that is correct.

MR. SARVEY: Dr. Greenberg, Mr. Boyd

asked you previously if the City had a permit to
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discharge water to the Bay, and I believe you
answered they did not, is that correct?

DR. GREENBERG: That 1is correct.

MR. SARVEY: Does the City, acting as
Muni, have a permit to disturb soil on that site?

DR. GREENBERG: I think you -- Mr.
Sarvey, if you could clarify a permit from whom?

MR. SARVEY: Do they have a permit from
the Regional Water Quality Board to disturb soil
at that site?

DR. GREENBERG: Not to my knowledge.

MR. SARVEY: Do they need one?

MR. RATLIFF: Object on the grounds the
question calls for a legal conclusion.

HEARING OFFICER FAY: Sustained.

MR. SARVEY: From the pictures that Mr.
Boyd gave you is it obvious to you that they are
moving soil on that site?

DR. GREENBERG: Yes, it is obvious.

MR. SARVEY: Okay. And in your contact
with the Regional Water Quality Board are you
aware of any dust mitigation measures that the
applicant has violated on the Muni site, as an
agent of Muni?

DR. GREENBERG: I am not aware of any
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violations by the City PUC or Muni on that site,
you know, as found by any other agency. No, I am
not aware.

MR. SARVEY: Are you sure?

HEARING OFFICER FAY: Asked and
answered. Move on, Mr. Sarvey.

MR. SARVEY: Okay. Are you aware if the
applicant, as Muni, has violated any risk
management plan or site management plan on that
site contained in the waterfront EIR, the southern
waterfront?

That's a different question.

MR. RATLIFF: The question relies on
facts which are not in evidence.

MR. SARVEY: I'm asking Dr. Greenberg if
he has any personal knowledge.

MR. RATLIFF: ©No, you said are you aware
that.

MR. SARVEY: Do you have any personal
knowledge, Dr. Greenberg?

HEARING OFFICER FAY: I'1ll allow the
question; go ahead.

DR. GREENBERG: Mr. Sarvey, I want to
make it very clear that, you know, what you're

asking me. Are you asking me of personal
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knowledge that an agency has found a violation?

MR. SARVEY: Yes.

DR. GREENBERG: Then my answer is I'm
not aware of any agency finding any violation at
the Muni site.

MR. SARVEY: Are you aware of anybody
that's reported a violation at that Muni site?

DR. GREENBERG: No, I'm not aware of
anybody that has reported a violation at the Muni
site.

MR. SARVEY: Okay, thank you. Dr.
Greenberg, in your testimony on page 2 of exhibit
47 it states: No fate (phonetic) and transport
analysis of onsite contamination has been
conducted as yet by the applicant, therefore it is
uncertain if soil and groundwater contamination
poses a significant risk to San Francisco Bay, is
that correct?

DR. GREENBERG: That is correct.

MR. SARVEY: So at this point, any
conclusion that there's been contamination would
be speculative, is that correct?

DR. GREENBERG: That there's been
contamination in the Bay?

MR. SARVEY: Um—-hum.
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DR. GREENBERG: I wouldn't term it as
speculative. We are asking that a ecological
screening assessment be conducted that may or may
not, depending on the outcome of that, include
some fate (phonetic) and transport modeling.

MR. SARVEY: Your conditions state that
the project owner will be required to prepare a
health risk assessment and a site risk management
plan to estimate the risk to workers.

Have you conducted a cumulative
assessment of the soil, or the PM impacts from
both the San Francisco Electric Reliability
project and the Muni site in combination?

DR. GREENBERG: No, I have not.

MR. SARVEY: Okay. Do you plan on
placing any conditions in the conditions of
certification to insure that there is no overlap
of those emissions?

DR. GREENBERG: Yes, there are already
conditions of certification that will insure that
there will be an insignificant contribution to
risk from the SFERP site. The Commission does not
have authority over the Muni site.

MR. SARVEY: There's several other Port

projects that are being constructed near the
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SFERP. Have you done a cumulative analysis of the
dust concentrations and their assessment to worker
health and public health?

DR. GREENBERG: No, I have not.

MR. SARVEY: How long, on the average,
does it take for a applicant to provide you with a
risk management plan and a site management plan
after you've requested it?

DR. GREENBERG: Mr. Sarvey, it varies.
I'd say sometimes we get that within a month or
two after a data request.

MR. SARVEY: And is it true that you
filed a data request I believe it was on May 2,
2005, over a year ago, requesting this
information?

DR. GREENBERG: That is correct.

MR. SARVEY: Earlier we were discussing
the Regional Water Quality Board was supposed to
appear and they chose not to because they don't
have the information that we possess or have a
health risk assessment or a site management plan.

MR. RATLIFF: I object, Mr. Fay, on the
grounds that the Regional Board has told me that
they had conflicts that kept them from attending

today.
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HEARING OFFICER FAY: Sustained.

MR. SARVEY: I guess I'd have to cross-
examine Mr. Ratliff here to get to the bottom of
that, so how do we proceed, Mr. Fay?

HEARING OFFICER FAY: Well, why don't
you just ask the gquestion instead of making a
statement?

MR. SARVEY: To Mr. Ratliff? He's the
one who provided the testimony --

HEARING OFFICER FAY: Well, you started
making a statement as to why the Regional Board
did not --

MR. SARVEY: Well, Mr. Ratliff
provided -- I don't want to characterize the
testimony earlier, but he said the Regional Water
Quality Board, one of the reasons they declined to
come 1is because they didn't have enough
information to determine whether the proposed
mitigation --

HEARING OFFICER FAY: I don't think that
accurately characterizes it, but if that's the
nature of your question, I'm not -- I don't know
if Dr. Greenberg knows the answer.

MR. RATLIFF: Well, yeah, I guess I'd

just object on the grounds of relevance. I don't
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see where this is relevant to anything in Mr.
Greenberg's testimony.

HEARING OFFICER FAY: Do you want to tie
it in?

MR. SARVEY: Sure.

Dr. Greenberg, in my hand here I have a
letter from the Department of Toxic Substances
Control; it's dated November 22, 2005. And it's
addressed to Bill Pfanner. And it's on the
website; it's part of the docket.

I'd 1like to hand it to you and have you
read comment number three on page 2 of that
document, please.

MR. RATLIFF: Mr. Fay, I'm not going to
object because I don't know what the guestion is
yet, but I would point out that this is the same
letter, I believe, that was introduced at the last
hearing about which questions were asked. And I
would just like to not have a bunch of gquestions
that have already been asked, asked again of the
same witness.

MR. SARVEY: It's a different letter.

MR. RATLIFF: Can I get a copy of the
letter?

MR. SARVEY: You bet.
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HEARING OFFICER FAY: Go ahead and ask
your question.

BY MR. SARVEY:
Q Could you read that, comment number
three there, Dr. Greenberg?

DR. GREENBERG: Comment number three of
a letter dated November 22, 2005: The preliminary
staff assessment references documents not in
DTSC's files. These include a risk management
plan and safety management plan. As DTSC does not
have a copy of the risk management plan or safety
management plan, we cannot evaluate whether these
measures would be sufficient for this site."

MR. SARVEY: You don't have a risk
management plan or a safety management plan
prepared, do you, Dr. Greenberg?

DR. GREENBERG: For this site, no. But
I believe, Mr. Sarvey, please excuse me for
elaborating, but I would like to clarify, that T
believe they're referring to documents that were
provided to us by the applicant that concerned the
Muni site.

Because at the time of this letter the
applicant was proposing to essentially piggyback

the SFERP site on the existing Muni risk
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management plan and site management plan.

And I believe the DTSC was referring to
those plans that are in existence. They have
since received copies of those plans.

MR. SARVEY: Regarding the soil
contamination on the proposed waterline, do you
know if that proposed waterline has any portions
of it that are Bayward of the high tide?

DR. GREENBERG: This sounds like a
question for one of the soils and waters men.

MR. SARVEY: Okay.

MR. LINDLEY: Mark Lindley here. And
the water supply line does cross properties that
are Bayward of the historic high tide.

MR. SARVEY: And does that subject the
recycled water pipeline to the Mayor ordinance?

MR. LINDLEY: Yes, the linear -- that
linear would be subject to the Mayor ordinance.

MR. SARVEY: And what are the
requirements of the Mayor ordinance for that?

MR. LINDLEY: It would be similar to the
requirements for the existing site, in that -- and
I think this has been brought up by the applicant
in their AFC, that you would have to produce a

human health risk assessment, the ecological risk
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assessment, site mitigation plan that would be
part of the site cleanup plan.

And I believe it would apply if more
than 50 cubic yards of material was to be
disturbed, which I'm not -- it's not clear to me
that that would be the case Bayward of the high
tide line.

But I do think the applicant is planning
on covering linears in their SMP/RMP documents.

MR. SARVEY: So if it is, then those
requirements will be —-- they'll have to meet all
those requirements of the Mayor ordinance, is that
correct, 1f they move over 50 cubic yards?

DR. GREENBERG: Yes.

MR. SARVEY: Okay. Mr. Lindley, it's
your testimony on page 4.9-18, it states that the
applicant estimated that soil loss due to wind
erosion during construction would result in
approximately 6.7 tons of PM10 emissions. But
with best management practices the PM10 emissions
could be lowered to 2.6 tons per year.

In your professional opinion do those
estimates seem reasonable?

MR. LINDLEY: Yes, they do.

MR. SARVEY: Dr. Greenberg, we had a
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discussion on worker safety. And I believe that
you had taken the position that PM emissions will
be negligible or insignificant. Does that 2.6
tons per year sound negligible or insignificant to
you??

DR. GREENBERG: No, it doesn't. But,
once again, the combination of the air quality
conditions of certification, the waste management
conditions of certification that are proposed, if
adopted by the Commission, will result in no
visible emissions.

And if there is a visible emission it
will be immediately attenuated or operations would
cease. And there will be monitors on the site
from both the applicant and from Commission Staff.

MR. SARVEY: But you do believe there
will be emissions, is that correct?

DR. GREENBERG: Negligible. Below a
level of significance. So, yes, there will be
some. They will be few and far between. And they
will be immediately addressed.

MR. SARVEY: So do you believe that the
2.6 tons is an over-estimate that the applicant
has modeled here?

DR. GREENBERG: The applicant has
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modeled 2.6 tons from the site during remediation
and construction activities?

MR. SARVEY: That's correct.

DR. GREENBERG: That's an over-—
estimation.

MR. SARVEY: And do you have an
estimate?

DR. GREENBERG: No, I don't have an
estimate.

MR. SARVEY: Okay. Mr. Lindley, your
testimony on page 4.9-7 states that the 100-year
tide has the potential to impact the current SFERP
site, is that correct?

MR. LINDLEY: What page is that on?

MR. SARVEY: 4.9-7.

MR. LINDLEY: Could you repeat that
question, please?

MR. SARVEY: Your testimony on page 4.9-
7 states that the 100-year tide has the potential
to impact the current SFERP site, is that correct?

MR. RATLIFF: Which paragraph are you
talking about?

MR. LINDLEY: I'm not sure that that —--

MR. SARVEY: -- flooding and tsunami

on —-—
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MR. GERONIMO: Yeah, I see the section.
So I guess I could answer this. It could be
affected because of the high tide with wind and
wave, which hasn't been determined for the site.

What we do know about the area is
there's a recorded high tide at 9.25. That
measurement did not include wind and wave runup.

Because the site, itself, lies at -- I
know it's in here somewhere -- 13 feet above sea
level at its lowest location, I believe, maybe,
it's a corner property, there's the potential that
a high tide in combination with wind and wave and
the sheer proximity of the site, itself, could be
affected by adverse Bay conditions.

MR. SARVEY: Would a rise in sea levels
have the potential to exacerbate this problem?

MR. GERONIMO: Would a rise in sea
level, as determined by? I guess if you're just
saying that sea level rise into the future could
make these conditions worse, that's true.

MR. SARVEY: Okay. In your professional
opinion is there any reason to believe that sea
levels may be rising globally?

MR. GERONIMO: Well, from what I've

read, I believe that the scientists who have
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determined that there will be sea level rise know
more than me. And if I agree with them, then I
guess I do believe that sea level will rise.

MR. SARVEY: Okay.

MR. LINDLEY: I'd like -- could I make a
quick point here?

MR. SARVEY: Sure.

MR. LINDLEY: I think what you have
going on here is you have a couple of things. One
is that the 100-year high tide, including the
effects of wind/wave runup can be as high as 13
feet above mean sea level.

However, at the SFERP site you're
several hundred feet from the shoreline of San
Francisco Bay. And wind/wave runup cannot
propagate that far into the shoreline of San
Francisco, off of San Francisco Bay.

When you look at the effects of
wind/wave runup, I mean that would be immediately
adjacent to the Bay. But once water gets up above
that shoreline, that's, I think, protected by rip-
rap there, those wind waves would be dissipated by
the rip-rap at the shoreline.

So that's why we've come to the

conclusion that we don't expect that 100-year high
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tide to affect the site.

Sea level rise, it's basically between
the 20-year epoch that ended in 1988, and then the
most recent 20-year epoch. It was measured at
about two-tenths of a foot at the Golden Gate.

So we have a measurable increase in sea
level rise over the past 20 years at two-tenths of
a foot. It's not clear how quickly whether that
sea level rise will accelerate or continue at that
rate, but based on the last 20 years you're
looking at about two-tenths of a foot.

MR. SARVEY: So considering those facts
would it be prudent to locate this project at
another site and provide some sort of mitigation
like building up the property to prevent flooding?

MR. LINDLEY: I don't think at this time
that would required. I suppose if sea level rise
accelerates that would be something that we would
look at on down the line. But at this point in
time, and with the levels of sea level rise that
we've measured in the last 20 years, it's not
something that I would require.

MR. SARVEY: On page 4.9-17 of your
testimony, you state that the applicant believes

that soil loss from water erosion during
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construction at the SFERP site, with mitigation,
could be reduced to .6 tons per year.

In your professional opinion, is that
reasonable?

MR. LINDLEY: Yes, that is.

MR. SARVEY: Okay. Your testimony has
also been —-- it also states that given the
existing contamination at that site, transport of
eroded sediments could lead to significant water
quality impacts to the San Francisco Bay, 1is that
correct?

MR. LINDLEY: Yes, that is correct.

MR. SARVEY: Have you done any sampling
between the site and the -- any groundwater
sampling between the site and the Bay to determine
how far that contaminated water has migrated from
the site?

MR. LINDLEY: There was the —-- the
applicant collected one soil boring that is at the
far northeastern corner of the site. And the
intent of locating that soil boring at that
location was to get a feel for whether or not
contamination was migrating towards the Bay.

Could I back up and add one point to the

previous question?
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MR. SARVEY: Sure.

MR. LINDLEY: When it comes to soil loss
from the site, that estimate of .5 to .6 tons per
year was based on using BMPs along the site at,
you know like straw bales, mulch, those kinds of
things. Typical BMPs that you would use to treat
erosion at the source.

And to mitigate for any potential
impacts from soil migrating from the site, we've
also asked and included in our conditions of
certification that the project employ a treatment
control BMP that would be at the downstream end of
the site that would allow for samples to be
collected; and to determine whether or not there
are any adverse impacts to that water before it's
released to San Francisco Bay.

So that's how we covered the potential
for if some soil leaves the site, it would be
captured in this ultimate treatment control BMP.
And we're thinking of like a medium filtration
type BMP, or potentially a sediment basin that
would only discharge to the Bay and under some
kind of a pumping condition.

MR. SARVEY: The Muni metro site that's

adjacent to the SFERP, and construction will be
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occurring at the same time as the SFERP. Have you
done a cumulative analysis to determine impacts to
water quality from both of these projects
together?

MR. RATLIFF: I think that, again, is --
if Mr. Sarvey wants to put on evidence that
construction will occur at the same time, he can
do so. But I'm not going to ask our witnesses to
assume that that's the case. I don't know,
certainly, that that's the case.

It's my understanding the Muni site is
currently under construction and that the project
will be built next year, so.

HEARING OFFICER FAY: Well, yeah, let's
let the witnesses answer, if they know about the
timing of the project.

MR. GERONIMO: And is this just a
stormwater gquestion, a stormwater runoff question?

DR. GREENBERG: I believe it's a
construction question. Mr. Sarvey, you haven't
directed it to anyone here, so there may be
multiple answers.

But my information is that there will
not be concurrent site mobilization and soil

movement; that the Muni site will be done with
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their site preparation activities and soil
movement by the end of the summer. And then it
will be just building construction on the site.

And that certainly site mobilization or
any remediation prior to site mobilization on the
SFERP site will be months after that. So there
will not be concurrent soil disruptions on the
sites.

HEARING OFFICER FAY: Anything further,
Mr. Sarvey?

MR. SARVEY: Yes. On page 4.9-34, under
agency comments, it states that the Department of
Toxic Substances Control sent you a letter quite
awhile ago requesting an evaluation of impacts
from dewatering activities related to groundwater
contamination disposal.

Have you performed that analysis?

MR. LINDLEY: As I understand it, the
applicant has proposed to test this water, the
water that's pumped from excavations at the site
during construction, to test that water. If
necessary, treat that water. And it will be
ultimately discharged to the City's combined sewer
system.

There are standards in Public Works
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Code, Article 4.1 that defines peak concentrations
or constituent levels for that water before it can
be discharged to the combined sewer system. And
the City is required to meet those standards.

MR. SARVEY: On page 4.9-35 of your
agency comments, it says, the Bay Conservation and
Development Commission sent a letter requesting
that the CEC include a requirement that the SFERP
accommodate public access across the proposed
vegetative swale. What mechanism have you
provided to accommodate public access across the
swale?

MR. LINDLEY: We added a condition of
certification; that's condition of certification
soil and water-12. The applicant has agreed to
this condition of certification. If BCDC decides
to extend the Bay Trail across the future
vegetative swale, the City and County of San
Francisco have agreed to work with BCDC to either
build some kind of a bridge or provide a culvert
crossing at the end of that swale through the BCDC
jurisdiction to facilitate a Bay Trail crossing.

MR. SARVEY: And could you provide a
condition that insures that that bridge will

accommodate access for handicapped individuals?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

164

MR. LINDLEY: We haven't at this time.
I'm sure there will be, you know, —-- I'm not sure,
I would imagine that any plans for a bridge
crossing would be reviewed by BCDC. I think
that's even included in our condition of
certification. I imagine there would also be
reviewed by the building department of San
Francisco. And I would assume that ADA access
would be included in that plan.

MR. SARVEY: So you're not familiar with
their requirements?

MR. LINDLEY: I'm not sure that we've
included that directly in our condition, but I
think that it would be covered. I'm sure BCDC
would, I think BCDC has to approve any plans, and
I'm sure that they would consider that a —--

HEARING OFFICER FAY: Mr. Sarvey, all
this is right in front of me in black and white.
Let's not ask questions that are literally
answered in the testimony.

MR. SARVEY: Well, it doesn't say
anything about handicapped access, Mr. Fay.

HEARING OFFICER FAY: Well, okay, but --

MR. GERONIMO: The grassland swale's a

pretty low profile —--
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MR. SARVEY: I'm just trying to insure
that, you know, --

MR. GERONIMO: Well, you're not going to
need a lot of cover to go over a grassland swale.
So, the bridge, itself, can be relatively flat.

It doesn't need to arch or not meet the ADA
standards that the Bay Trail even has for their
requirements.

So, you know, it's a Bay Trail issue and
it's also probably something that needs to be
discussed with the Board as far as what their
requirements are for ADA. It's outside of my
expertise, but I can at least assure you that the
swale, itself, is relatively shallow and not very
wide, and a low-profile bridge can probably go
over the top.

MR. SARVEY: Thank you. That's all I
have.

HEARING OFFICER FAY: Okay, thanks. Mr.
Ratliff, any redirect?

MR. RATLIFF: No.

HEARING OFFICER FAY: Okay. Then does
the Committee have any questions? Okay. Well, we
thank the panel. And ask Ms. Sol, if she's ready

to put on her witnesses on soil and water

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

166
resources. I think we'd better go to that.

MS. SOL : Sure.

HEARING OFFICER FAY: Actually, before
we do that, let me ask Mr. Sarvey, we have you
listed under waste management for having
testimony. Do you have testimony?

MR. SARVEY: My expert would not appear
without a risk management and a site management
plan, so, no, I don't have one.

HEARING OFFICER FAY: Okay. Just wanted
to confirm that.

All right, Ms. Sol,. ©Now, is this the
same panel that will be returning, or much the
same?

MS. SOL : Much the same. In addition
there's Mr. Matt Franck. I will object to the
extent that the same gquestion that's already been
asked is asked again. But to the extent that
there are questions relating to water, this panel
is prepared to address them.

HEARING OFFICER FAY: Sure.

(Pause.)

HEARING OFFICER FAY: We have a few
witnesses who have not appeared before. Please

swear them.
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MS. SOL : Yes, there's two new
witnesses, Mr. Matt Franck and Mr. Steve Long.
Whereupon,

MATT FRANCK and STEVE LONG
were called as witnesses herein, and after first
having been duly sworn, were examined and
testified as follows:
Whereupon,
KAREN PARKER, KAREN KUBICK, RANDALL SMITH
STEVE DeYOUNG, TOM LAE, LESTER FELDMAN

SUSAN GALLARDO and ROBERT CHEUNG
were recalled as witnesses herein, and having been
previously duly sworn, were examined and testified
further as follows:

COURT REPORTER: Please individually
state and spell your full names.

MR. FRANCK: Matt Franck, M-a-t-t
F-r-a-n-c-k.

MR. LONG: Steve Long, S-t—-e-v-e
L-o-n-g.

MS. SOL : And the qualifications of
these witnesses were provided as attachment to the
City's prehearing conference statements.

I'm going to begin with the soil

testimony. We have soil and agriculture testimony
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sponsored by Mr. Long; and then we have the water
resources and water supply pipelines testimony
sponsored by a panel.

DIRECT EXAMINATION

BY MS. SOL

) So, Mr. Long, let me begin with you. Do
you have before you exhibit 15, which is -- no,
sorry —-- the testimony of the City that was filed

on April 17th?

MR. LONG: Yes, I do.

MS. SOL : Okay. And under agriculture
and soil introduction C, there are a number of
exhibits listed which I'm going to read to you.

The first is applicant's response to CEC
Staff request data response set 1A, response to
data request 53, dated July 6, 2004; that's
exhibit 3.

Second is supplement A to the
application for certification for the San
Francisco Electric Reliability project volume 1,
dated March 24, 2005, section 8.9, that's
agriculture and soils; that's exhibit 15.

Applicant's response to CEC Staff data
request, data response set 3A final, responses to

data requests 185 through 187, dated June 3, 2005;
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and that's exhibit 19.

Applicant's response to CEC Staff data
request, data response set 3C, response to data
request 187, dated July 19, 2005; and that's
exhibit 21.

Applicant's comments on the preliminary
staff assessment set 1, comment 53, dated October
12, 2005; that's exhibit 39.

Applicant's response to CEC Staff data
request, data response set 3F, response to data
request 187, dated January 11, 2006; that's
exhibit 24.

Supplement B to the application for
certification for the San Francisco Electric
Reliability project, dated January 11, 2006,
section 3.9; and that's exhibit 16.

And applicant's response to CEC Staff
data request, informal data response set 94,
responses to data requests soil and water
resources 9-21, which is dated January 13, 2006;
and that's exhibit 36.

Are you familiar with those documents?

MR. LONG: Yes, I am.

MS. SOL : Do you have any changes or

corrections or updates to make to any of those

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

170
documents?

MR. LONG: I provided revised tables for
the supplement A, application for certification.
Those are the revised calculations for wind and
water erosion.

MS. SOL : You have those available
today, I believe?

MR. LONG: Yes, I do.

MS. SOL : And can you explain what the
reason is for those updates, and what the result
is?

MR. LONG: The revised unified soil loss
equation, the model was revised -- the online
models were revised to allow for site-specific
conditions to be input. And so I used the newer
model to see if there was any differences from my
original analysis.

And for the wind erosion I discovered an
error in my calculation related to the
effectiveness of mitigation, and so I revised
those numbers.

But the changes in both these tables did
not alter my conclusion as to the overall effect
of the project.

MS. SOL : Can I distribute those
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corrected tables?

HEARING OFFICER FAY: Please.

(Pause.)

BY MS. SOL

0 Okay, and with those corrections, to the
extent there are facts set forth in these
documents, are they true to the best of your
knowledge?

MR. LONG: Yes.

MS. SOL : And to the extent there are
opinions set forth, do they represent your
professional judgment?

MR. LONG: Yes, they do.

MS. SOL : And do you adopt those
documents are your sworn testimony here today?

MR. LONG: I do.

MS. SOL : I'd like to move to introduce
those documents into the record.

HEARING OFFICER FAY: Including this
revised estimate of soil loss by water and wind
erosion?

MS. SOL : Yes, Your Honor.

HEARING OFFICER FAY: And that will be
identified, that revision will be identified as

exhibit 91. Is there objection to receiving all
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those exhibits? Mr. Boyd, you're objecting?

MR. BOYD: ©No, I have a guestion on —-—
clarify what change, from what? Because I didn't
have it in front of me when she was -- when he was
talking about what he changed.

HEARING OFFICER FAY: The exhibit 91
revises his tables that are referred to. And he
said he did not change his conclusion as to
significance of impacts, but it does update, based
on recalculation.

MR. BOYD: Right. I just wanted to know
what the previous numbers were that changed. What
it went from to —--

HEARING OFFICER FAY: Well, when he
testifies we'll ask him to --

MR. BOYD: I can ask him that then?

HEARING OFFICER FAY: -—- clarify that.
Any objection to receiving these? Okay, hearing
none, they're entered into the record at this
point.

MS. SOL : Okay, I'm going to move along
then to the water sections.

BY MS. SOL
O Mr. Franck, I'm going to ask you on

behalf of the panel on water to review with me the
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documents listed under water resources, water
supply pipelines prior filings. Do you have that
list before you?

MR. FRANCK: Yes.

MS. SOL : Okay, and that includes
supplement and response to data adequacy comments
on the application for certification for the
SFERP, questions on water resources, dated April
16, 2004; that's exhibit 2.

Applicant's response to CEC Staff
request data response set 1A, responses to data
requests 50, 53 and 55, dated July 6, 2004; that's
exhibit 3.

Applicant's response to CEC Staff
request data response set 1B, responses to data
requests 92 through 95, 97 through 106 and 112,
that's dated July 12, 2004; exhibit 4.

Applicant's response to CEC Staff data
request, informal data response set 3, responses
to data request 131, 133, 137 and 139 through 144,
dated August 20, 2004; that's exhibit 9.

Supplement A to the application for
certification for the San Francisco Electric
Reliability project, volume 1, dated March 24,

2005, section 7, that's the water supply pipeline
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section, and section 8.13, that's the waste -- no,
sorry, there's a correction there, is that
correct? It should be section -- which section
number is that?

MR. FRANCK: I'm sorry, it's water

supply pipelines 8.14 --

MS. SOL : Okay, --
MR. FRANCK: Excuse me, water resources.
MS. SOL : -— water resources, so it

should be the water resources section, which is
section 8.14; and that's exhibit 15.

Then applicant's response to CEC Staff
data request data response set 3A, final responses
to data requests 185 through 192, dated June 3,
2005; that's exhibit 19.

Applicant's response to CEC Staff data
request informal data response set 6A, responses
to data requests 6-1 through 6-11, dated July 11,
2005; that's exhibit 29.

Applicant's response to CEC Staff data
request data response set 3C, response to data
request 187, dated July 19, 2005; that's exhibit
21.

Applicant's response to Sarvey data

request set 1A, dated July 25, 2005, data requests
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1-19 through 1-22; and that's exhibit 27.

Applicant's response to CEC Staff data
request informal data response set 6B, response to
data request 6-9, dated August 10, 2005; that's
exhibit 30.

Applicant's response to CEC Staff data
request informal data response set 6C, response to
data request 6-12, dated August 25, 2005; exhibit
31.

Applicant's comments on the preliminary
staff assessment set 1, comment 43 through 61 and
71 through 72, dated October 12, 2005; exhibit 39.

Applicant's response to CEC Staff data
request informal data response set 6D, response to
data request 6-10, dated October 14, 2005; that's
exhibit 32.

Applicant's response to CEC data request
informal data response set 6D, response to data
request 6-10 addendum, dated October 22, 2005;
that's exhibit 33.

Applicant's comments on the preliminary
staff assessment set 2, comments 45, 52, 54, 57,
60, 70, 71 and 72, dated October 31, 2005; and
that's exhibit 40.

Applicant's comments on the preliminary
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staff assessment set 3, comments 45 and 71, dated
November 11, 2005; that's exhibit 41.

Amendment to the project description,
vegetative swale, dated November 18, 2005; that's
exhibit 17.

Amendment to the project description,
process and cooling water supply, dated December
20, 2005; that's exhibit 18.

Applicant's response to CEC Staff data
request data response set 3F, response to data
request 187, dated January 11, 2006; that's
exhibit 24.

Supplement B to the application for
certification for the San Francisco Electric
Reliability project, dated January 11, 2006;
that's exhibit 16.

Applicant's response to CEC data request
informal data response set 9A, responses to data
requests soil and water resources 9-1 through 9-12
and 9-14 through 9-21, dated January 13, 2006;
that's exhibit 36.

Applicant's response to CEC Staff data
request informal data response set 9B, revised
responses to data requests soil and water 9-2 and

9-17, dated January 19, 2006; exhibit 37.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

177

Applicant's final field sampling plan
dated February 14, 2006; exhibit 44.

Applicant's comments on the final staff
assessment set 1, comments 19 through 26, 29
through 32, dated March 17, 2006; that's exhibit
45.

Applicant's comments on the final staff
assessment set 2, comments 2-1 and 2-2, dated
March 24, 2006; that's exhibit 13.

And applicant's draft field
investigation summary report, dated March 30,
2006; that's exhibit 42.

Do you have any changes or corrections
to make to those documents?

MR. FRANCK: No.

MS. SOL : To the extent there are facts
in those documents, are they true to the best of
your knowledge?

MR. FRANCK: Yes.

MS. SOL : To the extent there are
opinions, do they represent your professional
judgment?

MR. FRANCK: Yes.

MS. SOL : And do you adopt those

documents are your sworn testimony here today?
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MR. FRANCK: Yes.

MS. SOL : I'd like to move to have the
documents identify by Mr. Franck introduced into
the record.

HEARING OFFICER FAY: Is there
objection? Hearing none, so moved.

MS. SOL : Okay, I would like to have
Mr. Long and Mr. Franck give the opening
statements on their topics.

MR. FRANCK: Thank you. We have
prepared this opening statement to briefly
summarize and clarify key points regarding the
water supply and disposal system and potential
impacts to water resources.

The project requires water for cooling
towers, NOx emission control and other processes.
The source of this water will be the City's
southeast water pollution control plant, one of
the City's major wastewater treatment plants.

Following treatment at the wastewater
plant a portion of the treated effluent would be
diverted to the SFERP site rather than flowing to
the Bay.

At the site the source water would be

further treated to meet the State Department of
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Health Services standards for recycled water.
Also known as Title 22.

The onsite treatment process would
consist of ultra-filtration, disinfection and
reverse osmosis, all within a fully enclosed
facility that would be operated in accordance with
state standards for such facilities. There would
be an onsite storage tank for treated water.

Following use for plant processes, the
water would be discharged into the City's combined
sewer system and treated at the southeast water
pollution control plant.

In our analysis we have demonstrated
that the plant's discharge into the combined sewer
system would meet City water quality standards for
wastewater disposal.

We have letters from the City
authorizing diversion of the treated effluent and
subsequent disposal back into the combined system.

MR. LONG: The SFERP would be
constructed on previously developed urban land
that had been originally filled along the margin
of the Bay. Subsequent geotechnical
investigations have indicated that the fill on

that site ranges from about 21 to 30 feet in
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thickness over the site.

Preliminary estimates of soil losses by
wind and water erosion were prepared. However, it
is expected that actual soil losses will be
addressed by the proposed mitigation measures that
include construction BMPs and proper planning
documents such as the stormwater pollution
prevention plans.

Water erosion estimates have been
revised to reflect the latest model updated. And
the wind erosion table has been revised to correct
a mistake in the spreadsheet related to the
efficiency of the mitigation measures. The
changes and the results of the new analysis did
not alter the conclusion about the significance of
the impacts.

MR. FRANCK: Stormwater runoff from the
project site would be routed into a vegetative
swale that would treat the surface runoff prior to
discharge to the Bay. Plant runoff from equipment
drains would be routed through an oil/water
separator and discharged into the combined sewer
system.

Good housekeeping practices to minimize

onsite pollution would be implemented in
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accordance with the Port of San Francisco
stormwater quality program.

During construction of all project
features the plant and its linear facility,
stormwater quality would be maintained by
implementing an erosion and sediment control plan,
which is part of the state-required stormwater
pollution prevention plan.

The erosion and sediment control plan
will include required best management practices
such as filter fabric fences, fiber rolls and
onsite detention to insure that no contaminated
runoff reaches the Bay. We have prepared a
preliminary erosion and sediment control plan
dated January 2006 which will be updated and
refined by the construction contractor.

Thank you.

MS. SOL : And with that, the witnesses
are available for cross—-examination.

HEARING OFFICER FAY: Okay. The entire
panel? I assume the entire panel?

MS. SOL : Yes, the contamination
witnesses are also available, and if a question
comes up that is appropriately addressed in soil

and water, they will be available to answer
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questions.

HEARING OFFICER FAY: Okay, fine. Mr.
Ratliff?

MR. RATLIFF: No.

HEARING OFFICER FAY: ©No gquestions,
okay. Mr. Sarvey.

CROSS-EXAMINATION
BY MR. SARVEY:
Q The new table 8.9-5, which one of you
prepared that table?

MR. FRANCK: Just a moment.

MR. SARVEY: Okay, now you've concluded
that wind erosion from this project is going to
increase to 3.4 tons, is that correct?

MR. FRANCK: Let me ask one point of
clarification. Table 8.9-5 -- okay, there we go.

MR. LONG: That would be the table that
I prepared.

MR. SARVEY: And you'wve concluded
there's going to be an increase in PM emissions,
is that correct?

MR. LONG: Actually, the increase is in
the total suspended particulates, not just the PM
fraction.

MR. SARVEY: Well, did you do an
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analysis to decide what portion of it would be
PM10°?

MR. LONG: The assumptions are stated in
the text. It is assumed that PM10 makes up a
proportion of the total suspended particulates.

So there wasn't a specific analysis for onsite
conditions. But those assumptions were stated in
the AFC.

MR. SARVEY: And you provided this
information to the applicant's air quality witness
so he could revise his construction impacts, is
that correct?

MR. LONG: My understanding is that the
air quality experts prepared their own separate
analysis using a different method all together.

MR. SARVEY: Okay. In section 8.14.9
under cumulative impacts, stormwater --

MR. LONG: Mr. Sarvey, could you direct
me specifically to the document you're referring
to?

MR. SARVEY: It would be the AFC.

MR. FRANCK: That's in supplement A, the
water resources section.

MR. SARVEY: Supplement A, section

8.14.9.
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MS. SOL : Mr. Sarvey, I'm sorry, I
didn't quite hear; is that 8.14-97?

MR. SARVEY: Yes.

MS. SOL : Okay.

MR. LONG: I'm sorry, I'm still trying
to locate where you're directing my question.

MR. SARVEY: I can just read it to you
if that would help.

MR. LONG: Once again, just the section
number, if you please?

MR. SARVEY: 8.14.9.

MS. SOL : Okay, so that would be on
page 8.14-212? Is that --

MR. SARVEY: Yeah, it would be on page -
- the part I'm referencing is 8.14-22 under
stormwater there.

MR. FRANCK: Yes.

MR. SARVEY: It says the project would
not change the volume rate of stormwater generated
from the site. As part of the project the site
would be covered by 100 percent impervious
surfaces and discharge stormwater runoff to the
City's combined sewer system.

That's no longer true, is it?

MR. FRANCK: That's correct; this
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section was prepared prior to the swale
supplement.

MR. SARVEY: So, we need to change your
testimony in that respect, is that correct?

MR. FRANCK: Yes. A lot of the water
testimony was prepared prior to some of the final
changes that were made.

For example, the swale supplement was
exhibit 17, which supplements the water supply
testimony. I don't know if I needed to mention
that earlier.

MR. SARVEY: One of your references
listed on page 8.14-25 is the San Francisco
southern waterfront supplement EIR.

MS. KUBICK: On which page?

MR. SARVEY: That would be page 8.14-25.

MR. FRANCK: I'm sorry, the last page I
have is 8.14-23.

MR. SARVEY: So as part of your
references you used the San Francisco southern
waterfront supplemental EIR, is that correct?

MR. FRANCK: Yes.

MR. SARVEY: And in that document did
you happen to read page 1097

MR. FRANCK: I don't recall that
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specific.

MR. SARVEY: It states, at the full
buildout in the project area stormwater runoff
will increase 29 percent due to the paving of
about 60 acres.

Have you done a cumulative analysis to
assess the impacts from this increase in runoff
for water contamination or any other environmental
concern?

MS. SOL : Objection, Your Honor. We
would like to see a copy of the document that Mr.
Sarvey is referring to.

HEARING OFFICER FAY: Can you help the
witness out here? And, Mr. Sarvey, on all these
questions, of course this goes for everybody, we
really need complete reference to a document so
that all the parties, especially the witness being
questioned, can go to the document quickly and
efficiently.

MR. SARVEY: Well, part of the problem
here is this was actually listed as an exhibit,
but it hasn't been provided to anybody but myself.
So, that's part of the problem.

HEARING OFFICER FAY: You're saying it

wasn't served?
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MR. SARVEY: Pardon me?

HEARING OFFICER FAY: You're saying it
was not served?

MR. SARVEY: This is an exhibit under
air quality, under the data responses they only
issued me a CD of it, which cost me $100 to have
it transposed into this particular document right
here. And I would actually like to have it
introduced as an exhibit.

HEARING OFFICER FAY: I thought you said
it was an exhibit.

MR. SARVEY: But I've only got this one
copy, because I only wanted to spend $100 once.

HEARING OFFICER FAY: All right, well,
you're going to have to be sure that the witness
and counsel have seen this.

MR. SARVEY: Pardon me?

HEARING OFFICER FAY: You ought to make
a copy available to counsel and the witness.

MR. SARVEY: Well, shouldn't the
applicant be providing these copies, since it's
his —--

HEARING OFFICER FAY: Well, I mean as to
this question.

(Pause.)
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HEARING OFFICER FAY: Ar you prepared to
respond?

MR. FRANCK: Yes. Can the question be
repeated, please?

HEARING OFFICER FAY: Would you repeat
the question, Mr. Sarvey?

MR. SARVEY: I said the document on page
109 states that a full buildout in the project
area stormwater runoff will increase by 29 percent
due to the paving of about 60 acres.

Have you done a cumulative analysis to
assess the impacts from this increased runoff for
water contamination or any other environmental
concern?

MR. FRANCK: We have evaluated
cumulative effects in section 8.14-9 of the
supplement A, which is exhibit 15. The analysis
was qualitative. We looked at the effects on
stormwater as referred to in the question, our
project along with other reasonably potential
future projects in the area, which includes other
development of the Port.

We are following the Port's stormwater
program, because we are part of Port property. We

don't expect individual cumulative stormwater
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impacts for this particular project because we
discharge stormwater to the vegetative swale. And
our impacts are not necessarily cumulative along
with these other projects that are discussed.

I do want to mention that the Port
stormwater program is designed to minimize the
incremental, what might be small effects from all
of the individual projects going on at the Port.
And by participating in that, I believe that we
are participating in a mitigation measure for
cumulative impacts.

HEARING OFFICER FAY: Mr. Franck, could
you Jjust identify the document that you reviewed
before answering that.

MR. FRANCK: This is the San Francisco
Southern Waterfront Final Supplemental
environmental Impact Report prepared by the San
Francisco Planning Department.

HEARING OFFICER FAY: Is it dated?

MR. FRANCK: Yes, it was certified, the
supplemental EIR was certified on February 15,
2001.

HEARING OFFICER FAY: Thank you. Okay,
go ahead, Mr. Sarvey.

MR. SARVEY: So, this project was not
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evaluated under that EIR?

MR. FRANCK: I didn't review the project
description for that EIR to determine whether or
not the specific project was considered or not.

MR. SARVEY: Okay. On page 8.14-12 of
your testimony. It says the Islas Creek is also
listed as an impaired water body due to sediment
contaminated with ammonia, chlordane, et cetera,
et cetera. And then it says that the City has not
accepted the list and findings that the source of
this impairment is attributed to industrial point
sources and combined sewer outflows.

It says the City disagrees with the
Regional Water Quality Board. Can you tell us
anything about the progress of these discussions
or this dispute?

MR. FRANCK: I'd like to defer that
question, perhaps, to one of the other panelists.

MR. SARVEY: Okay.

HEARING OFFICER FAY: Mr. DeYoung, are
you sorting this out for us? Who will answer that
question?

MR. DeYOUNG: We're sorting it out.

HEARING OFFICER FAY: Okay.

MS. KUBICK: I guess the comment is we
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don't know the specific nature of that dispute
with the Regional Water Quality Control Board.
Within the PUC there are groups that monitor
outflow and put certain conditions and limitations
on dischargers and have worked to do creek
restoration and increase the level of treatment of
our outflows for wastewater.

But that's a separate -- that's actually
having to do with the southeast water pollution
control plant and overflows and how that
functions, and what's operating when. So, it's
out of the context of the project.

HEARING OFFICER FAY: Does that answer
your question, Mr. Sarvey?

MR. SARVEY: Yes. They don't know, I
understand.

Have you taken any groundwater samples
between the site and the Bay?

MR. DeYOUNG: We did not evaluate that
for the water resources section. I believe it was
evaluated -- I'd like to direct that to Mr. Lae.

MR. LAE: Yes, we did.

MR. SARVEY: And did you disclose that
anywhere in your testimony?

MR. LAE: Yeah, the results of those

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

192
groundwater samples were presented in the draft
field investigation summary report.

MR. SARVEY: Between the site and the
Bay?

MR. LAE: There was one location that
was just basically at the edge, the northeast edge
of the site.

MR. SARVEY: But still onsite, correct?

MR. LAE: Yes.

MR. SARVEY: Okay, so the answer is you
haven't taken any, 1is that correct?

MR. LAE: That's correct.

MR. SARVEY: Thank you. That's all.

HEARING OFFICER FAY: Okay. Mr. Boyd.
And we want to be sure that you understand the
changes --

MR. BOYD: That's why I'm --

HEARING OFFICER FAY: Okay.

CROSS-EXAMINATION
BY MR. BOYD:

Q Okay, let's start with 8.9-5. I'm
looking at your original table 8.9-5 and new
revised table.

MR. LONG: Yes.

MR. BOYD: And I noticed that you
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increased the amount of mitigation, I mean it's
negligible except for where I see the site area,
you've increased it .34 to .57. And the laydown
area, .73 went to 1.217. And it looks like the
trench went up from .0015 to .0125.

Can you explain to me why you increased
the amount of mitigation -- why you find the
increased amount of mitigation?

MR. LONG: What I've done is I've
changed, on the original table inadvertently I had
said that the reduction from mitigation effects
would reduce the amount of soil generated by .7,
so the multiplying factor is actually .31 minus .7
in the first table. That number should have
actually been .5. So it changes the multiplier;
instead of .3 in the second table, it's .5.

So the mitigated TSP should be exactly
half of the unmitigated TSP under that assumption
of 50 percent efficiency.

MR. BOYD: Okay, I see it, yeah. Okay,
so it was just a mistake in the beginning when you
first —--

MR. LONG: In those last three numbers,
yeah.

MR. BOYD: I got'cha. Okay. The other
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table, table 8.9-3, I don't have a copy in front
of me of the original. Can you tell me what
changed there?

MR. LONG: The model that's available on
the National Resource Conservation Service site
was updated to allow someone to actually put in
site-specific information; in particular, the soil
map, the map to soil unit from the NRCS soil
survey, they updated their databases so that you
could now go in and say, okay, if I'm here at this
location and I have this particular mapped soil
unit, I can now put that one directly in.

Prior to that, I had to use a
generalized soil profile that what I would do is I
would use a generalized soil profile that matched
the site soils as nearly as possible.

But then when I subsequently had the
ability to put the specific unit in, that's why I
revised the calculation to see how that changed.

MR. BOYD: Okay, so you just had more
current information?

MR. LONG: I had more current
information and I just reran the model to double
check it.

MR. BOYD: Okay, I don't know
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specifically who, which expert to ask, so I'll
just leave it up to you guys to decide who wants
to answer it. Do any of you know if the City has
an NPDES permit, a discharge permit for the Muni
site?

MS. SOL : Objection, Your Honor, that's
irrelevant to this project.

MR. BOYD: We're talking about water,
aren't we? And soil.

HEARING OFFICER FAY: What is the
relevant to this project, Mr. Boyd?

MR. BOYD: Well, I'm just trying to find
out what permits the City has or doesn't have. I
mean if they can discharge to the Bay without a
permit, there's nothing preventing them
discharging to this site. Or the soil and the
contaminated water to move to the Muni site to the
project site.

HEARING OFFICER FAY: Well, is there any
foundation that this is or could --

MR. BOYD: Well, I was also going to ask
the same question about if the City has given that
type of permit to the Pacific Cement, the other
facility on -— I'm trying to find out what's

permitted and what's not.
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