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Office of the City Attorney

CAPITAL OF SILXCON VALLEY RICHARD DOYLE, CITY ATTORNEY

September 12, 2005 rD 0 C K -
Ei
Ms. Arlene L. Ichien, 03- AF
Assistant Chief Counsel &g._“

California Energy Commission DATE ;
1516 Ninth Street | 5
Sacramento, CA 95814-5512 IRECD.

Re: Los Esterps Critical Enerqgy Facility, Phase 2 ('"LECEF™) - Rezoning

Dear Ms. lchien:

Thank you for your letter of August 10, 2005 regarding the proposed L ECEF project.
The City of San José continues to look forward to working with your office to achieve a
mutually satisfactory resolution to the issues raised or addressed in your letter,

As we discussed via telephone earlier, while we understand that your office believes
that the City is not a responsible agency for this project, as the term “responsible
agency" is utilized under the California Environmental Quality Act ("CEQA"), we cannot
concur. We understand that the CEC has exclusive authority to certify the L ECEF, that
the City is not a regulatory permitting authority for the LECEF, and that the CEC is the
lead agency under CEQA for the LECEF project. However, the City of San José views
itself as a public agency being called upon and authorized to take a discretionary action
related to the proposed certification of the LECEF: namely, to consider legislation to
rezone the site of the LECEF in a manner that would allow the LECEF to operate at that
site. Insofar as the City's rezoning action would constitute taking a discretionary action
in connection with and in furtherance of the LECEF project, we consider ourselves a
responsible agency under CEQA in connection with the LECEF project.

Ideally, we would want to utilize the environmental document of the CEC as an EIR-
equivalent under State law, and as provided for under Califomia Public Resources Code
section 25519(c). However, your Office has indicated that you would like the City to
take its discretionary rezoning action prior to any actions on the project by the CEC, and
you have requested that the City, therefore, utilize other documents prepared by CEC
staff, such as the Final Staff Assessment (“FSA") or the Presiding Members Proposed
Decision ("PMPD").

Please understand that it would not be appropriate for the City to utilize a current draft
FSA or a draft PMPD as an EIR-equivalent document for the LECEF project because

200 East Santa Clara Street, San José, CA 95113-1905 tel (408) 535-1900 fax (408) 998-3131

T-7380\322543 -
PROOF OF SERVICE ( REVISED //579/2)) FILED
ORISINAL MAILED FROM SACRAMENTO ON /05;-"_/6(5’



0CT-13-206@5 14:57 CITY OF SAN JOSE PLANNING 498 292 659 P.@3/83

September 21, 2005
Page 2 of 2

neither of those documents constitutes the final environmental document of the CEC for
this project and both documents remain subject to further revision by the CEC. In
addition, the CEC has in no way certified or otherwise approved the FSA or PMPD such
that it cannot yet be said that the FSA or the PMPD is in any way the document of the
CEC. As you are aware, the City is required under California Public Resources Code
section 255619(c) to use the environmental document “prepared by the commission in
the same manner as they would use an environmental impact report....prepared by a
lead agency” (emphasis added). It would not be appropriate for the City to use an
environmental document being recommended to the CEC by its staff or committees that
remains subject to revision by the CEC.

City staff remains willing to work towards a resolution to this matter that is acceptable to
your office and would also allow the City to meet its legal requirements under CEQA.
Towards that end, the Planning Division of the City of San José has indicated a
willingness utilize the information provided by staff for the CEC within their draft FSA or
PMPD, whichever document is most complete and current, to assist the City staff in its
preparation of an environmentai impact report ("EIR") under the requirements of CEQA.
The City then could consider and rely upon the analysis contained in its EIR, if and once
that EIR is certified as complete and prepared in compliance with CEQA through City's
processes, in the City's consideration of any rezoning action in connection with the
LECEF project analyzed within the EIR.

Although the City would have preferred to use a document approved in some fashion by
the CEC, the alternative described above couid allow the City to move forward with its
rezoning action pursuant to your request that the City consider its rezoning for the
property prior to the CEC taking any action on the proposed LECEF project or
approving any environmental analysis related to that project. You have indicated that
the CEC would not be opposed, and has previously indicated that it is not opposed, to
this manner of trying to move this project forward. City staff anticipates that this process
could be completed within sixteen to twenty weeks from today in order to allow for
processing periods as well as administrative appeal periods,

As always, please feel free to contact the undersigned if you would like to discuss this
matter further.

RICHARD DOYLE, City Attorney

oy [/

RENEE GURZA
Sr. Deputy City Attomey

c: Stephen M. Haase, AICP, Director of Planning
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BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT
COMMISSION OF THE STATE OF CALIFORNIA

APPLICATION FOR CERTIFICATION
FOR THE LOS ESTEROS CRITICAL
ENERGY FACILITY, PHASE 2
(LOS ESTEROS 2)

DOCKET UNIT

Instructions: Send an original signed
document pius12 copies and/or an
electronic copy plus one printed copy to
the address below:

CALIFORNIA ENERGY COMMISSION
DOCKET UNIT, MS-4

Attn: Docket No. 03-AFC-2

1516 Ninth Street

Sacramento, CA 95814-5512
docket@energy.state.ca.us

Also send a printed or electronic copy of
all documents to each of the following:

APPLICANT

Caipine

Rick Tetzloff, Project Manager
700 NE Multnomah, Suite 870
Portland, OR 97232

Steve De Young
Environmental Manager
4155 Arbolado Drive
Walnut Creek, CA 94598
steve4155@astound.net

DockeT No. 03-AFC-2
(Revised 7/29/05)

PROOF OF SERVICE

COUNSEL FOR APPLICANT

Eilison, Schneider & Harris LLP
Greg L. Wheatland

2015 H Street

Sacramento, CA 95814
glw@eslawfirm.com

INTERESTED AGENCIES

San Jose Dept. of City Planning and
Building Code Enforcement

Richard Buikema, Sr. Planner li

801 N. First Street, Room 400

San Jose, CA 95110
rich.buikema@ci.sj.ca.us

County of Santa Clara Planning Office
Bob Eastwood

County Government Center

70 West Hedding Street

East Wing, 7th Floor

San Jose, CA 95110-1705

Santa Clara Valley Water District
Luis Jaimes

5750 Almaden Expressway

San Jose, CA 95118-3686



California Air Resources Board (CARB)
Michael Tollstrup

Project Assessment Branch

P.O. Box 2815

Sacramento, CA 95812
mtolistr@arb.ca.gov

William DeBoisblanc, Director Permit
Services

Bay Area Air Quality Mgmt. District
939 Ellis Street

San Francisco, CA 94109

Regional Water Quality Control Board
(RWQCB)

Judy Huang

1515 Clay Street, Suite 1400
Oakiand, CA 94612
jch@rb2.swrch.ca.gov

City of San Jose

Environmental Services Department
Municipal Water System Division
3025 Tuers Road

San Jose, CA 95121

INTERESTED PARTICIPANTS

Cal-Independent System Operator
Jeff Miller

151 Blue Ravine Road

Folsom, CA 95630
jmiller@caiso.com

Electricity Oversight Board
770 L St., Suite 1250
Sacramento, CA 95814

Doug Davy

Sr. Project Manager

CH2M Hill

2485 Natomas Park Dr., # 600
Sacramento, CA 95833
ddavy@ch2m.com

INTERVENORS

CURE

Marc D. Joseph, Esq.

Adams Broadwell Joseph & Cardozo
601 Gateway Blvd., Suite 1000
South San Francisco, CA 94080
mdjoseph@adamsbroadwell.com

Californians for Renewabie Energy, Inc.
(CARE)

Michael E. Boyd, President

5439 Soquel Drive

Soquel, CA 95073
michaelboyd@sbcglobal.net

Californians for Renewable Energy, Inc.
(CARE)

Robert Sarvey

501 W. Grantline Road

Tracy, CA. 95376

sarveybob@aol.com

DECLARATION OF SERVICE

I, Keith A. Muntz declare that on October 28, 2005, | deposited copies of the attached

City of San Jose’s response to the Energy Commission’s letter dated August 10,
2005 in the United States mail at Sacramento, CA with first class postage thereon fully
prepaid and addressed those identified on the Proof of Service list above. Transmission
via electronic mail was consistent with the requirements of the California Code of
Regulations, title 20, sections 1208, 1209.5, and 1210.

| declare under penalty of perjury that the foregomg IS true and %

/ [s:gnature]



INTERNAL DISTRIBUTION LIST

FOR YOUR INFORMATION ONLY! Parties DO NOT mail to the following
individuals. The Energy Commission Docket Unit will internally distribute
documents filed in this case to the following:

JACKALYNE PFANNENSTIEL, Vice Chair
Presiding Member
MS-33

JOSEPH DESMOND, Chairman
Associate Member
MS-32

Ed Boullion
Hearing Officer
MS-9

Gary Fay
Hearing Officer
MS-8

Bob Eller
Project Manager
MS-15

Dick Ratliff
Staff Counsel
MS-14

Margret J. Kim
Public Adviser
MS-12



