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Senior Paralegal
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STATE OF CALIFORNIA
BEFORE THE
ENERGY RESOURCES CONSERVATION AND DEVELOPMENT COMMISSION

In the Matter of: Docket No. 07-AFC-1
Application for Certification for the
VICTORVILLE 2 HYBRID POWER
PROJECT by Inland Energy, Inc.

APPLICANT’S REPLY BRIEF

N N N ot vt e’

In accordance with the briefing schedule established by the Committee at the close of the
Evidentiary Hearing on April 3, 2008, the City of Victorville (“Applicant”) hereby submits its
Reply Brief responding to the Opening Brief filed on April 21, 2008, by the California Unions
for Reliable Energy (“CURE”) in the above-captioned certification proceeding for the Victorville

2 Hybrid Power Project (“Project™).

I INTRODUCTION

CURE claims that the California Energy Commission (“CEC” or the “Commission”)
cannot approve CEC Staff’s recommendation for Applicant to offset the Project’s PM10
emissions pursuant to Mojave Desert Air Quality Management District (the “District”) Rule
1406, which authorizes PM 10 emission reduction credits (“ERCs”) for new sources from the
paving of unpaved roads. CURE contends that Applicant cannot rely on Rule 1406 to generate
ERCs because the U.S. Environmental Protection Agency (“EPA”) has not yet approved Rule
1406 for inclusion in California’s state implementation plan (“‘SIP™), as required under the
federal Clean Air Act. As discussed herein, CURE has based its arguments on a flawed
interpretation of both federal law and District rules. Pursuant to federal law, Applicant may

properly generate required emissions offsets under a District rule for which EPA approval is
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pending, and the District’s rules do not require Applicant to obtain federally enforceable offsets

prior to commencing construction of the Project.

II. DISCUSSION
A. Applicant’s PM10 Offset Proposal Complies with District Rule 1302.

District Rule 1302 sets forth the permitting procedures for all new or modified emissions
sources and requires that any District-issued authority to construct (“ATC”) permit ensure that
all offsets are secured prior to commencing project construction.! Rule 1302 already is part of

the California SIP.

Applicant agrees that Rule 1302 is a federally enforceable rule requiring Applicant to
obtain and surrender to the District the required PM10 offsets before commencing construction
of the Project. Applicant disagrees, however, with CURE’s claim that Applicant may not
generate those offsets under Rule 1406 unless the EPA approves Rule 1406 as part of the SIP.
While it is true that Rule 1302 requires Applicant to secure offsets prior to commencing
construction, nothing in the rule requires that the offsets be federally enforceable. Rule 1406,
which the District formally approved and adopted on August 27, 2007, is a legitimate District
regulation that may be used as a means for generating offsetting ERCs. Although offsets
obtained pursuant to Rule 1406 will not be federally enforceable until EPA approves Rule 1406,
such offsets are valid for purposes of compliance with District Rule 1302. Consequently,

Applicant’s proposal to secure the required PM 10 offsets by paving certain unpaved roads prior

! Mohave Desert Air Quality Management District Rule 1302(D)(5)(b)(ii), available at
http://www.mdaqmd.ca.gov/rules_plans/documents/1302_000.pdf (last visited Apr. 22, 2008).

2 CURE Br. at 3.
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to commencing construction of the Project is fully consistent with the requirements of Rule

1302.

B. Applicant’s PM10 Offset Proposal Meets the Requisite Federal
Requirements.

CURE repeatedly states that Rule 1406 is not federally enforceable under the Clean Air
Act because it still is undergoing EPA review for adoption into the SIP; each argument in
CURE’s Opening Brief is based on this premise.” CURE’s fixation on this point is perplexing,
as this issue is undisputed. Applicant never has argued that Rule 1406 has received EPA
approval for inclusion in the SIP, nor has Applicant claimed that EPA approval of the rule is

unnecessary prior to commencing operation of the Project.

CURE’s arguments are built upon an incorrect understanding of federal law and District
rules. As discussed in Applicant’s Opening Brief, the plain language of the Clean Air Act states

that permits to construct and operate may be issued if, “by the time the source is to commence

operation, sufficient offsetting emissions reductions have been attained . . . .”* Where EPA-
approval of an offset generating rule is forthcoming, an ATC permit may be issued if the source
of offsets has been identified sufficiently, and the project will not commence operation until the
offsets are federally enforceable.’ In other words, federal law does not require final EPA
approval of Rule 1406 before the rule can be used to generate emission offsets for the Project or

before the District can issue an ATC permit for the Project.

’ Id.at1-2,3,4,5,6,7,8.
4 Applicant’s Br. at 3 (citing 42 U.S.C. § 7503(a)}(1)(A) (2008)) (emphasis added).

See, e.g., Memorandum Regarding Offsets Required Prior to Permit [ssuance, from John S. Seitz,
Director, EPA Office of Air Quality Planning and Standards to Regional Directors (June 14,
1994) (The EPA “understands that in particular circumstances States have been prompted to
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Even CURE agrees that the Clean Air Act “simply requires that offsets be federally
enforceable prior to project operations.”® In light of this acknowledgement, CURE’s related
arguments are especially bewildering. CURE inexplicably and frequently quotes an EPA letter
informing the District that “there are still outstanding issues related to the PM SIP that must also
be resolved before the rule can be considered for SIP approval.”’ Specifically, CURE belabors
the “specific legal deficiencies” currently precluding Rule 1406 from SIP inclusion: the EPA
must approve the District’s PM 10 maintenance plan and an economic incentive program
consistent with EPS policy.8 As even CURE has admitted, however, the Clean Air Act requires

only that these outstanding issues are resolved prior to the Project commencing operation. In

accordance with established EPA policy, Applicant has identified the source of offsets and
agreed that the project will not commence operation until such offsets are federally enforceable.
It is, therefore, irrelevant whether Rule 1406 has been adopted into the SIP prior to the Project

commencing construction.

Finally, it is disingenuous to assert as CURE has done, that Applicant has “acknowledged
that any PM10 offsets generated pursuant to Rule 1406 would not be legal until EPA approves
the rule into the SIP.”® In support of such contention, CURE cites the Evidentiary Hearing
Transcript at page 70, lines 18-22. In fact, lines 18-22 read as follows: “If one looks at Clean

Air Act section 173, 1t’s 42 U.S. 7503, it makes it very clear that from the federal perspective,

adopt SIP measures to generate . . . offsets, and that the only step remaining to ensure that EPA
can enforce the measures is EPA approval of the SIP submission.”).
¢ CURE Br. at 4.
7 Id.at4,6.
$ Id. at 5-8.
K Id. at 4.
4
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offsets do not need to be enforceable and in place until the project commences operation.”IO

Applicant fails to see any plausible or logical connection between the statement in the record and
CURE’s claim that, in making the statement, Applicant acknowledged that offsets generated
pursuant to Rule 1406 would not be legal until the rule is part of the SIP. Applicant can
conclude only that CURE is grasping at straws in an effort to find support for an argument that

ignores the plain language of the statute and EPA policy.

III. CONCLUSION

For the foregoing reasons, Applicant respectfully requests that the Commission continue
to advance the AFC process while the District and EPA complete the administrative process for

adopting Rule 1406 into the SIP.

Dated: April 28, 2008

‘Respectfully submitted,

Shannon D. Torgerson
of LATHAM & WATKINS LLP

Moreover, the lines immediately following read: “The specific language states that by the time
the source is to commence operation sufficient offsetting emission reductions have been obtained.
So we do not believe that there is any inconsistency with federal law at this time. And, in fact,
we have roughly two years in which to obtain final approval of a PM10 plan, and with 1406 by
EPA.” Evid. Hearing Transcript at 70: 23-25; 71:1-6.

5
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STATE OF CALIFORNIA
ENERGY RESOURCES
CONSERVATION AND DEVELOPMENT COMMISSION

by the City of Victorville (revised September 6, 2007)

In the Matter of: ) Docket No. 07-AFC-1
)
Application for Certification, ) ELECTRONIC PROOF OF SERVICE
for the VICTORVILLE 2 ) LIST
HYBRID POWER PROJECT )
)
)
)

Transmission via electronic mail and by depositing one original signed document with
FedEx overnight mail delivery service at Costa Mesa, California with delivery fees thereon fully
prepaid and addressed to the following:

DOCKET UNIT

CALIFORNIA ENERGY COMMISSION
Attn: DOCKET NO. 07-AFC-1

1516 Ninth Street, MS-4

Sacramento, California 95814-5512
docket@energy.state.ca.us

Transmission via electronic mail addressed to the following:
APPLICANT

Jon B. Roberts

City Manager

City of Victorville

14343 Civic Drive

P.O. Box 5001

Victorville, CA 92393-5001
JRoberts@ci.victorville.ca.us

APPLICANT’S CONSULTANTS

Thomas M. Barnett

Inland Energy, Inc.

South Tower, Suite 606

3501 Jamboree Road
Newport Beach, CA 92660
TBarnett@inlandenergy.com
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Electricity Oversight Board
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c/o Gloria D. Smith

Adams Broadwell Joseph & Cardozo
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gsmith@adamsbroadwell.com

Alliance for a Cleaner Tomorrow (ACT)
c/o Arthur S. Moreau
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San Diego, CA 92101
amoreau(@klinedinstlaw.com
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James Boyd
Presiding Committee Member
jboyd@energy.state.ca.us

Jackalyne Pfannenstiel
Associate Committee Member
JPfannen@energy.state.ca.us

Raoul Renaud
Hearing Officer
rmaud@energy.state.ca.us

John Kessler
Project Manager
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Caryn Holmes
Staff Counsel
CHolmes@energy.state.ca.us

Mike Monasmith
Public Adviser
pao(@energy.state.ca.us

DECLARATION OF SERVICE

I, Paul Kihm, declare that on April 28, 2008, I deposited a copy of the attached:
APPLICANT’S REPLY BRIEF

with FedEx overnight mail delivery service at Costa Mesa, California with delivery fees thereon
fully prepaid and addressed to the California Energy Commission. I further declare that
transmission via electronic mail was consistent with the requirements of California Code of
Regulations, title 20, sections 1209, 1209.5, and 1210. All electronic copies were sent to all those
identified on the Proof of Service List above.

I declare under penalty of perjury that the foregoing is true and correct. Executed on April 28,
2008, at Costa Mesa, California.

Paul Kihm
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