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SUPPLEMENTAL PREPARED AND REBUTTAL TESTIMONY
OF
MARC VAN PATTEN
Project Description
Alternatives

1. Q. Are you the same Marc Van Patten that submitted testimony in this proceeding on
March 15, 2010, and May 10, 20107

Yes. My resume submitted in Applicant’s Prehearing Conference statement is still valid.
2. Q. Are you sponsoring any additional exhibits in this proceeding?

Yes, | am sponsoring exhibit 37, a figure showing the evolution of the project footprint,
and exhibit 38 a compilation of the Applicant’s requested changes to conditions of certification.

3. (. How has the Project footprint changed throughout the permitting process?

In both an effort to reduce Project impacts and due to circumstances beyond the
Applicant’s control, the Project has evolved in the past three years. The original project filed
with the BLM was proposed to generate 900 MW and included an additional approximately
2,000 acres. The Applicant eliminated acreage to avoid impacts to environmentally-sensitive
areas and consequently proposed a Project that would generate 750 MW of renewable energy.
It should be noted that development of the Proposed Project at 750 MW also limited the
number of roads proposed on the Project site, changed the water source to use reclaimed
water, etc. in an effort to reduce further impacts.

Please note that we have been working with the EPA and the US Army Corps of
Engineers, the Applicant on their 404 B 1 process so they can make a determination on the Least
Environmentally Damaging Practicable Alternative (LEDPA). In response to their requests, we
have provided “The Applicants’ Wash Avoidance Site Plan” {exhibit 34). f approved by the EPA
and U.S. Army Corps of Engineers, this configuration which would reduce impacts to
jurisdictional waters of the US and associated environmental impacts. It would allow for the
generation of 709 MW of utility grade electricity. Since the 404 B 1 process is still in progress,
these federal agencies may require additional modifications to this proposal. At present, we
expect a final determination on the LEDPA about lune 13, 2010. This wilt be submitted
immediately to both the CEC and BLM.

3. Q. Why is the Applicant proposing revisions to the Conditions of Certification as written
in the SA/DEIS?

The Applicant has previously provided comments on the SA/DEIS [exhibit 28) and
requested additional changes in our Prehearing Conference statement. The Applicant’s
requested changes will still mitigate Project impacts, but have eliminated conditions or portions
of conditions which may be impracticable or unnecessary. Additional explanation is provided in
exhibit 38.



4. Q. With regard to the assertions contained in the May 14" letter written by Mr.
Budlong, do you have any comments?

tn regard to Mr. Budlong’s questions on the hydrogen system, its description, and
where hydrogen will be used, | offer the following. The centralized hydrogen system will be
comprised of a set of two tanks that are separate from the SunCatchers where one will act as
the high pressure tank (for supply) and one will act as the low pressure tank (for storage, dump
or surge), depending on whether the hydrogen is going in or out of the SunCatcher to maintain
optimum efficiency of the unit. The cycle starts with hydrogen in the low pressure tank, it then
goes through a compressor and then goes to the high pressure tank. From the high pressure
tank, the hydrogen is supplied to each SunCatcher and from there it returns to the low pressure
tank where it goes through the compression cycle once again. All hydrogen on the site will be
used in the Stirling engine that is part of the SunCatcher’s Power Conversion Unit {(PCU). As
described elsewhere in the AFC, the Stirling engine uses the focused energy of the sun through
the concentrating mirrors to heat the hydrogen in the heater head of the PCU (its working fluid)
and expand it, thereby driving an engine that in turn drives an electric generator.

As mentioned in previous rebuttal testimony to the CEC on 5/10/10, when the
SunCatchers were constructed at Maricopa, the SunCatchers were modified from a distributed
system to a centralized system supplying all the SunCatchers with hydrogen from a single
location. As a result, the initial hydrogen fill amounts increased. Now, the amount of hydrogen
stored for each SunCatcher will be increased from 3.4 to 11 standard cubic feet (scf).
Additionally, the hydrogen replenishment system was adjusted {provides more hydrogen
pressure sooner) to reduce the cyclic heat loading on the heater head of the SunCatcher’s
power conversion unit, thereby increasing the longevity of the heater head. This adjustment
had the effect of increasing the hydrogen use from 195 scf to approximately 600 scf per
SunCatcher per year.

In regard to the units of measure in the electrolysis process (p.2.15-2), | want to clarify
that the units should have been “watt-hours/scf” (not watts/scf} and “kilowatt-hours per day”
{not kilowatts per day).

6. Q. How long do you expect to use the Dan Boyer Water Company are the Project’s
water supply source?

The Project intends to use the Dan Boyer Water Company water supply source for the
period in time that starts with Project construction and ends with the completion of the Seeley
Waste Water Treatment Facility (SWWTF) upgrades. We anticipate starting Project construction
in October of 2010 and we further anticipate the SWWTF upgrades starting construction in
December 2010 and lasting approximately 10 months. Therefore, the Project anticipates
needing the Dan Bower Water Company water supply source for approximately 12 months.

i swear under penalty of perjury that this testimony is true and correct to the best of my
knowledge.

May 17, 2010 E ) /—M/ ﬁ(%&c
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SUPPLEMENTAL PREPARED TESTIMONY
OF
JULIE MITCHELL
Air Quality
Public Health

1. Q. Are you the same Julie Mitchell that submitted testimony in this proceeding on March
15, 2010 and May 10, 2010?

Yes, and my resume submitted in Applicant’s Prehearing Conference statement is still valid.
2. Q. What is the purpose of your testimony?

My testimony provides an analysis on the greenhouse gas emissions calculations for the Seeley
Wastewater Treatment Facility upgrade project including a discussion of applicable plans, policies and
regulations, existing conditions, identification and justification of significance thresholds, and a
determination of whether greenhouse gas emissions impacts are considered significant from a CEQA
perspective or other applicable standard.

3. Q. Are you sponsoring any exhibits in this supplemental testimony?

Yes, | am sponsoring exhibit 39, Greenhouse Gas Emissions for the SWWTF Improvements. This
report was performed by Brian Grover and David Deckman of DUDEK. | have reviewed the analysis and
concur in the methodology and conclusions. Due to file size, summaries are provided within this
submittal, while the emissions calculations are provided electronically, within the Applicant’s submittal
of all exhibits.

4. Q. Are the greenhouse gas emissions impacts from the construction and operation of the
SWWTF upgrades considered significant from a CEQA perspective or other applicable standard?

The proposed project would result in GHG emissions of 90 MTCO,E during project construction
in 2010, 140 MTCO,E during project construction in 2011, and 144 MTCO,E per year during operation.
California’s current Renewables Portfolio Standard (RPS) is intended to increase the share of renewable
energy to 20% by the end of 2010. Based on Governor Schwarzenegger’s call for a statewide 33% RPS,
the Climate Change Scoping Plan anticipates that California will have 33% of its electricity provided by
renewable resources by 2020. Additionally, AB 32 calls for a reduction in GHG emissions to 1990 levels
by 2020. The proposed project would assist in the attainment of the state’s goals by supplying recycled
water to the proposed Imperial Valley Solar Two Project, thereby expediting the generation of
renewable energy in California in place of a typical fossil-fuel-fired power plant. Excess reclaimed water
may also be available for other reclaimed uses within the Seeley CWD service area to conserve the use
of potable water. Additionally, the proposed project would utilize premium efficiency motors to
conserve energy associated with operation of the upgraded SWWRF. The project would therefore be
consistent with state initiatives aimed at reducing GHG emissions, and impacts with respect to GHG
emissions and climate change would be less than significant.

| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.



May 17, 2010

Date Julie Mitchell



PREPARED REBUTTAL TESTIMONY OF
MATT MOORE
Water Resources

1. Q. Are you the same Matt Moore that submitted prepared testimony in this proceeding on
March 15, 2010 and March 10, 2010?

Yes. My resume, submitted in Applicant’s Prehearing Conference Statement, remains valid.

2. Q. What is the purpose of your testimony in this proceeding?

| am providing rebuttal testimony to the opening testimony prepared by CURE’s witnesses, Dr.
Chris Bowles and Mr. Chris Campbell.

3. Q. Are you sponsoring any exhibits?

Yes, | am sponsoring exhibit 48, Rain Event Site Visit, provided within this submittal.

4. Q. With regard to the assertions contained in the testimony of CURE witness Dr. Bowles and Mr.
Campbell, do you have any comments?

Yes. It is my professional opinion that the hydrology and hydraulic analyses and erosion
calculations performed for this project on behalf of the Applicant and CEC staff provide a sufficient level
of detail to allow the Commission to evaluate the potential impacts to surface water resources and to
determine whether implementation of the Soil&Water Conditions specified in the SA/DEIS will mitigate
potential impacts to surface water resources to a less than significant level.

To determine whether the project as proposed would impact surface water resources, the
Applicant conducted hydrology, hydraulic, scour and erosion analyses. The analyses utilized documented
methods for ascertaining estimated flow rates, flood widths, scour, and erosion potential. The
Applicant's engineers prepared the hydrology analyses focusing on regional and site specific attributes.
The annual average rainfall for this area is approximately 2.5-3 inches. Scour analyses were performed
to determine adequate design and sustainability of the SunCatcher foundations during flooding events.
To verify the analysis, the applicant also performed field surveys during this spring to see the results of a
ten-year rainfall event. Those survey results are provided as exhibit 48.

There are a variety of different hydrologic methods to calculate estimated runoff flow rates and
volumes from a particular site. Each method will produce different results based upon the model
assumptions and parameters selected. The analysis completed by the Applicant and provided in the
SA/DEIS is appropriate and provides adequate information to make a reasonable determination of
potential project impacts. Modifications to the modeling approach and parameters may produce



different results in terms of predicted flow rates for the washes, however, the analyses utilized provide
reasonable estimations of the peak flows through the washes to evaluate potential project impacts.

In terms of soil erosion potential a number of different assumptions can be made in regard to
pre and post construction conditions to estimate erosion potential (i.e. inclusion of desert
pavement/cryptobiotic soils for existing conditions). Desert pavement and cryptobiotic soils do not
cover the entire site. The goal of the soil erosion modeling was to demonstrate that with
implementation of Best Management Practices (BMPs) including erosion and sediment control (with
maintenance) during construction and with implementation of BMPs that the Project will minimize
sediment transport downstream and be in compliance with all applicable laws, ordinances, regulations,
and standards and to mitigate all impacts to a less than significant level.

The information presented by the Applicant in relation to hydrology and hydraulics was focused
on Project site impacts, this analysis showed that implementation of the proposed Project elements
including sediment and erosion control BMPs as well as proper operation and maintenance of the
facility will ensure that there are no adverse impacts to surface water resources upstream and
downstream of the Project site. Given these results, further detailed analysis of upstream and
downstream conditions was not required.. Additionally the analyses used available historic climate
information to provide calculations and conclusions. The analyses did not use speculative information
regarding potential future climate change information to analyze project impacts.

It should be noted that the distributed onsite desilting/sedimentation basins were removed
from the Project with the exception near the Site Facilities area where stormwater detention facilities
will be installed.

Conditions of Certification SOIL&WATER-1, SOIL&WATER-5, and SOIL&WATER-7 have been
identified in the SA/DEIS that require development of best management practices and monitoring and
reporting procedures to mitigate impacts related to flooding, erosion, sedimentation, and stream
morphological changes. Based on my professional judgment, | conclude that these measures will be
sufficient to mitigate impacts to surface water resources to a less than significant level.

| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.

Hitr & dee
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REBUTTAL TESTIMONY
OF
ROBERT K. SCOTT
Water Resources

1. Q. Are you the same Robert Scott that submitted testimony in this proceeding on May 10,
2010?

Yes, and my resume submitted in Applicant’s Supplemental and Rebuttal Testimony, filed on
May 10 is still valid.

2. Q. What is the purpose of your testimony?

My testimony provides a rebuttal to the testimony provided by Mr. Tom Budlong’s witness Ms.
Edie Harmon.

3. Q. Are you sponsoring any exhibits in this supplemental testimony?

Yes, | am sponsoring exhibit 40, a letter stating the results of an Independent Technical Review
performed by Dr. Eric LaBolle of the analysis provided on the Dan Boyer Company water source.

4, Q. With regard to the assertions contained in the testimony of Mr. Budlong’s witness Ms.
Harmon, do you have any comments?

Tessera Solar proposes to use groundwater from the Boyer Well (State Well No. 165/9E-36G4)
as a temporary water supply during construction of the Imperial Valley Solar project (the Project).
Under a Conditional Use Permit (CUP) from Imperial County, the well is currently permitted to extract 40
acre-feet per year (afy) with limits on daily pumping of 41,775 gallons per day, 6 days per week. Water
from the well is currently used for drinking water supply and industrial purposes. The proposed use of
the water for this Project is consistent with the current water uses from this well.

Aquifer Testing indicates that Pumping will not have a Significant Affect on the Aquifer. An
aquifer test of the proposed pumping well was conducted to evaluate the cone of depression and zone
of influence that will result from the proposed pumping. Results of the aquifer test indicate that at the
daily pumping rate specified in the CUP (approximately 29 gallons per minute [gpm]), the results of the
analysis indicate a zone of influence (ZOl) of approximately 85 ft after one year of pumping at 25 gpm.
Continuous pumping at this rate for a period of two and three years results in estimated ZOls of
approximately 120 and 140 feet, respectively. The results indicate that after three years the ZOl is only
140 feet. There are no wells or other activities within that distance that could be affected by the
proposed pumping. Dr. Eric LaBolle, an independent technical review, has written a letter concurring
with the methods and conclusions presented. This letter is submitted as exhibit 40 and is provided
within this submittal.

The Project will not contaminate the Sole Source Aquifer. As stated in the URS report on aquifer
testing and sampling of the Boyer Well, dated May 4, 2010, under the Sole Source Aquifer program of
the Safe Drinking Water Act, no commitment for federal funds may be made for any project which the
EPA regional “administrator determines may contaminate [a designated] aquifer through a recharge
zone so as to create a significant hazard to public health.” Safe Drinking Water Act § 14224(e). As



stated in U.S. EPA, "Sole Source Aquifer Designations", dated June 2000, if a project has the potential to
contaminate a sole source aquifer, the project should be modified to reduce or eliminate the risk of
contamination. The U.S EPA document also notes that the sole source aquifer designation cannot "delay
or stop development of landfills, roads, publicly owned wastewater works or other facilities".

The Imperial Valley Solar Project is in compliance with the Sole Source Aquifer program because
it would not contaminate the aquifer. First, the Project construction footprint lies entirely outside of the
designated recharge zone of the aquifer, but within the groundwater basin as designated by the
Regional Water Quality Control Board. Second, although the project would use water from State Well
No. 16S/9E-36G4 located in the basin, this activity also would introduce no contaminants into the
aquifer or affect water quality at the pumping well.

The Proposed Groundwater Extraction will comply with the Existing Conditional Use Permit.
Imperial County has enacted a Groundwater Ordinance (Title 9 of the Imperial County Land Use
Ordinance) which regulates the extraction and export of groundwater within Imperial County. County
Code section 92203.01 generally prohibits export of water outside the basin without a permit. A permit
would issue only upon a showing that “there is an excess supply of water that can be withdrawn without
resulting in or aggravating conditions of overdraft.” County Code §§ 92203.03 & 99201.04.

As noted above, State Well No. 165/9E-36G4 operates under an existing CUP and is permitted
for the extraction of water. Water from that well would be delivered to a point inside the basin and
used for a Project that lies primarily over the basin, so that no export permit is required. Moreover,
even if the small portion along the eastern edge of Phase Il of the project, which overlies the
neighboring groundwater basin, were deemed to constitute s separate location that required an export
permit, the permit should issue. The incremental amount of water demanded for that portion is so
small as to provide no reasonable scientific basis for concluding that it would cause or exacerbate any
overdraft. The temporary nature of the use, which would last only until water is made available from
the Seeley Waste Water Treatment Facility, confirms this conclusion.

| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.

May 17, 2010 ; k"‘

Date Robert K. Scott




PREPARED REBUTTAL TESTIMONY
OF
PATRICK MOCK
Biological Resources

1. Q. Are you the same Patrick Mock that submitted testimony in this proceeding on March 15,
2010 and May 10, 2010?

Yes, and my resume submitted in Applicant’s Prehearing Conference statement is still valid.
2. Q. What is the purpose of your testimony?

My testimony provides comments to rebut aspects of the testimony prepared by CURE’s
witnesses, Mr. Scott Cashen and Dr. Vernon Bleich.

3. Q. Are you sponsoring any exhibits in this rebuttal testimony?

Yes, | am sponsoring exhibit 41, Existing Edge Effects onsite, and exhibit 42, USFWS final rule on
Peninsular Bighorn Sheep Designated Critical Habitat.

4, Q. With regard to the assertions contained in the testimony of CURE witness Mr. Cashen, do you
have any comments?

Yes. The Applicant appreciates Mr. Cashen’s testimony, however would like to correct the
following statements from this opening testimony:

On page 8 of Mr. Cashen’s testimony, he discusses impacts to the FTHL Population. The actual
population size of FTHL associated with the proposed Solar Two site cannot be determined with
certainty; however, surveys can provide an estimate of the probable FTHL population size. FTHL protocol
FTHL surveys were conducted on 332 4-ha plots throughout the project site and linear components of
the project in 2007. Additional transect surveys along the linear components were conducted in 2008 at
the request of BLM and CEC. This survey effort resulted in a total of four FTHL detections. One
additional incidental sighting was made along the eastern project boundary. The plot survey coverage
was 40%. Assuming 2-3 detections at the 6500-acre site and a detection rate of 25%, results in a
population estimate 20-30 individuals. Assuming a 5% detection rate results in an estimate of 150
individuals. While we concur that the surveys do not provide certainty as to the numbers of FTHL that
may utilize the site, we believe that these surveys do provide a good and reasonable estimate as to the
relative abundance of use. Further, incidental take based on loss of suitable habitat is approximately
6,500 acres, which represents about 0.66 percent of documented suitable habitat in California (FTHL ICC
2003).

The potential impacts from edge effects of the Project on FTHL are discussed by Mr. Cashen on
page 9 of his testimony. Also, Mr. Cashen fails to acknowledge that there are existing areas of the site
that are currently edge-affected. This includes the habitat adjacent to existing transportation
infrastructure (Interstate 8 [I-8], Evan Hewes Highway, UPRR/SDMTS railroad, Dunaway Road) and
existing development (Plaster City factory). Additionally, most of the designated-open dirt roads onsite
are open to OHV activity that is a chronic activity throughout the year, especially on weekends. Exhibit
41 was developed using Mr. Cashen’s 450 meter edge buffer around existing designated roads. The
figure shows about 91% of the site already edge affected. It should be noted that only designated roads
were used in the development of areas impacted by edge effect. Other un-designated roads are present
onsite and would further increase the percentage of the site currently edge affected.



Mr. Cashen discusses the loss of connectivity between reserves on page 10 of his opening
testimony. In an inventory of culverts submitted to the BLM in February 2010, only one of the culverts
onsite associated with |-8 was deemed accessible to FTHL use. -8 is considered a substantial barrier to
FTHL movement along the southern boundary of the site. There is a likely movement corridor associated
with the bridge crossing of Coyote Wash west of the project site. This bridge crossing provides a habitat
linkage between the two BLM Management Areas in the Project vicinity. FTHL successfully crossing a
major interstate highway would likely be a rare occurrence. I-8 is an effective barrier to FTHL movement
at the project location.

Beginning on page 33 of his opening testimony, Mr. Cashen discusses impacts from construction
noise, but fails to account for the fact that the preconstruction mitigations and activities will remove
most sensitive receptors out of the immediate vicinity of construction, the mitigation measures for noise
will reduce the noise surrounding the construction site, and the intermittent nature of noise impacts.

First, preconstruction mitigations will remove most sensitive animals from the vicinity of the
construction site. FTHL would be translocated from disturbance areas prior to initiation of construction
and a biological monitor would be present to relocate any individuals detected during construction.
Likewise, burrowing owl, if present, would also be passively relocated prior to initiation of disturbance
activities. Potential burrowing owl burrows would be checked for occupancy and unoccupied burrows
would be collapsed during the non-breeding season. Le Conte’s thrasher, loggerhead shrike, and other
bird species of concern that may nest in shrubs or on the ground, would likely be displaced away from
active construction sites where the hourly Leq may chronically exceed 60 dB during the breeding season.
Bighorn sheep, if present, would avoid active construction sites.

Second, construction noise impacts to common wildlife and non-listed species of concern is
considered less than significant because of to the temporary nature of the impact and expected low
effect on species demography. Temporary noise barriers having sufficient height with respect to grade,
composed of properly assembled solid materials, and appropriately placed to reduce the noise levels at
the burrow may be appropriate if nesting burrowing owls are detected within 250 feet of active
construction (e.g., a single dozer or other large piece of equipment) and the noise levels at the burrow
entrance exceed 60 dB Leq hourly. Currently, no burrowing owls are known to be present on the project
site. The burrowing owl detections were associated with the agricultural fields east of the project site.

Finally, because construction typically occurs intermittently over the course of an hour or day,
sound levels will vary greatly over those time periods, depending on the ongoing activity, thus
influencing the measured dB hourly Le,. Additionally, the amount of suitable habitat onsite would be
reduced due to the pre-construction clearing of vegetation accomplished during the bird non-breeding
season. Species would likely avoid the area during construction activities due to the reduced vegetation
and the physical disturbance of people and equipment, thereby reducing the potential for noise impacts
due the absence of the potential sensitive receptors. Therefore, it is likely that noise from construction
may result in a temporary displacement of some wildlife over the course of the construction period.

Mr. Cashen also discusses impacts from operation noise on Page 34 of his opening testimony.
After construction is completed, the project will have operating SunCatchers, power transformers,
collector GSUs, and mobile maintenance/service trucks creating noise over the entire project area.
Aggregate operational noise from the first three of these (i.e., the ones having fixed locations) is
expected to range, depending on time of day, from 63-74 dBA hourly Leq over vegetated strips of land
between rows of SunCatchers. [Note: The citation of 84 dB in the Calico SA/EIS was in error. The correct
maximum noise level is 74 dBA hourly Leq]. The noise from service trucks will depend on frequency of
pass-by and distance with respect to a receiver location. For instance, a pick-up truck (85 dBA at 50’)
passing a sensitive receptor 4 times in an hour, with each pass-by taking no more than 30 seconds and



at a distance of no closer than 150’, would result in an hourly Leq of less than 60 dBA. Operational noise
levels would exceed the 60 dBA Leq impact threshold for the vegetation that is left undisturbed post-
construction. This includes about 177 acres of vegetation along the eastern boundary of the site that is
not currently impacted by highway noise. The use of noise impacted vegetation by wildlife will depend
on each species’ tolerance to noise and their ability to adapt to the louder noise environment. AFC
Section 5.6.2.1 concluded that “only common species with small vegetated area requirements (e.g.,
house finch [Carpodacus mexicanus], lizards, and snakes) are expected to continue to utilize these strips
of vegetation.” The added effect of increased noise does not substantially change this conclusion.

FTHL translocation is a requirement of the agency approved and implemented FTHL
Management Strategy that BLM and USFWS are signatory to. The goal is to minimize the loss of
individual lizards where practicable. The species’ genetic resources onsite will be conserved through the
translocation process.

Burrowing Owls: Burrowing owls were detected during the project surveys, but they are all
located outside the project disturbance areas. URS expects that perhaps one or two owl territories may
be discovered during the pre-construction surveys. This is not a substantial number given the Imperial
County burrowing owl population is estimated at over 5,000 pairs and is concentrated in the agricultural
areas of the region. The burrowing owl population is not considered to be under severe threat of
extirpation from the region. The FTHL habitat mitigation lands is likely to support burrowing owl.

Yellow Bat: The western yellow bat is uncommon in California, known only in Riverside,
Imperial, and San Diego cos. south to the Mexican border. This species has been recorded below 600 m
(2000 ft) in valley foothill riparian, desert riparian, desert wash, and palm oasis habitats. California
records occur only in spring, summer, and fall. California breeding status is uncertain; lack of data.
Barbour and Davis (1969) suggested that this species may be increasing in range and abundance in the
U.S. They are known to occur in a number of palm oases, but are also believed to be expanding their
range with the increased usage of ornamental palms in landscaping. Yellow bats occurs up to
approximately 2,000 m in the mountains in Arizona. In California, this solitary foliage-roosting species
appears to roost exclusively in the skirts of palm trees, and to be limited in its distribution by the
availability of palm habitat, which is lacking on the project site.

5. Q. With regard to the assertions contained in the testimony of CURE witness Dr. Bleich, do you
have any comment?

Many of Dr. Bleich’s concerns are addressed in the USFWS Designated Critical Habitat program,
as described in the exhibit 42, provided within this submittal. The project site is not in a geographical
location that is critical for the recovery of the species. Prior to the 2009 sighting on the project, there
had been no detections of this species in the project vicinity and is still considered to be an anomalous
occurrence. There are substantial areas of potential winter/early spring forage habitat more closely
associated with the core habitats, designated critical habitats of this species as shown in exhibit 36. No
documented primary movement routes will be constrained by the project.

| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.

May 17, 2010

Date Pat Mock



REBUTTAL TESTIMONY
OF
Michael Wood
Biological Resources - Special-Status Plants

1. Q. Are you the same Michael Wood that submitted testimony in this proceeding on May 10,
2010?

Yes, and my resume submitted in Applicant’s Supplemental and Rebuttal Testimony is still valid.
2. Q. What is the purpose of your testimony?

My testimony will rebut assertions made in the opening testimony prepared by CURE’s witness,
Mr. Scott Cashen.

3. Q. Are you sponsoring any exhibits in this rebuttal testimony?

Yes, | am sponsoring exhibits 43 — 45 which each show the distribution of Harwood’s milk-vetch,
Brown turbans, and Wiggins’ croton, respectively.

4, Q. With regard to the assertions contained in the testimony of CURE witness Mr. Cashen that
The Project Would Result in Potentially Significant, Unmitigated Impacts to Special-Status Plants,
do you have any comments?

Mr. Cashen states that the applicant’s surveys were not adequate to assess the presence of
special-status plants within the project area. As mentioned in my prepared testimony and the
supplemental prepared testimony of Dr. Patrick Mock, rainfall in the area for 2007 was 10% of normal
rainfall and for 2008 it was only 49% of normal. For this very reason, surveys were repeated in 2010.
Rainfall in the 2009-2010 rainy season was 118% of normal’. Based on the observations of team
members that participated in the 2008 surveys and those in 2010, there was a substantially greater
wildflower display at the IVS site in 2010.

Although the public has not yet had the opportunity to review the summary report for the
second round spring 2010 floristic surveys (the first round has been provided as exhibit 31), they were
performed in conformance to not only the requirements of the CEC and BLM, but in complete fulfillment
of the published guidelines of the California Department of Fish and Game (CDFG 2009)?, California
Native Plant Society (CNPS 2001)? and U.S. Fish and Wildlife Service (USFWS 2000)*. The surveys were

! Average annual precipitation at El Centro is 2.96”; total rainfall recorded at Imperial between 6/1/2009 and
5/14/2010 was 3.51”. Source: www.weatherunderground.com.

? California Department of Fish and Game (CDFG). 2009. Protocols for Surveying and Evaluating Impacts to Special
Status Native Plant Populations and Natural Communities. November 24. Available online at
http://www.dfg.ca.gov/biogeodata/cnddb/pdfs/Protocols for Surveying and Evaluating Impacts.pdf

* california Native Plant Society (CNPS). 2001. Botanical Survey Guidelines. Revised June 2. Available on line at
http://www.cnps.org/cnps/rareplants/pdf/cnps survey guidelines.pdf

* United States Fish and Wildlife Service (USFWS). 2000. Guidelines for Conducting and Reporting Botanical
Inventories for Federally Listed, Proposed and Candidate Plants. January. Available online at
http://www.fws.gov/ventura/speciesinfo/protocols guidelines/docs/botanicalinventories.pdf
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performed to the highest standards by a coherent team of highly qualified botanists experienced with
the local desert flora. The 2010 surveys provided very intensive coverage and were carefully timed to
coincide with the optimal blooming periods. A summary of biological and botanical surveys performed
to date is provided in Table 1. Reference populations were visited to check on plant phenology and to
give each surveyor a fresh mental picture of each species before commencing the surveys. All plants
were identified to the appropriate taxonomic level and any ambiguities were resolved. Once the
scheduled fall surveys have been completed, we will have a very high degree of confidence that all
special-status plant species occurring on site will have been identified, counted, and mapped, permitting
a full accounting of all potentially significant impacts on plant species. Even without the 2007 and 2008
surveys, the 2010 data stands alone as a fully defensible floristic survey and could stand alone in support
of a CEQA impact assessment.

Table 1.
Summary of Biological And Botanical Surveys Performed at the IVS Site

Year Survey Type Person-Days Person-Hours
2007 FTHL/Botany 130 1,300
2008 FTHL/Botany® 100 1,000
2010 Botany 237 2,370
Total 467 4,670

It is worthwhile noting that the IVS site has a long history of disturbance, a fact that no doubt had a part
in its exclusion from the 40,000-acre Yuha Desert Area of Critical Environmental Concern (ACEC) and the
Yuha Desert Management Area, an area designated for special management due to the presence of
abundant archeological sites and core habitat for the flat-tailed horned lizard. Many large tracts of land
on the site were scraped historically by miners. There are numerous sand and gravel pits, and actively
used OHV race courses bisect the property. And while there are certainly displays of native annual
wildflowers to be seen, overall, the floristic diversity of the site is relatively low. The spring 2010
botanical surveys, which totaled 230 person-days (2,300 person-hours) yielded only 133 species of
native plants over the entire 8,000-acre survey area. In contrast, surveys of a 220-acre site near Salton
City at the edge of the Anza Borrego Desert conducted during the same period yielded a total of 93
native plant species.

Regarding Mr. Cashen’s statement that the proposed mitigation for listed species is unproven, it
is important to point out that no impacts to any federally or state-listed plant species would occur as a
result of project implementation. CEQA does not require that mitigation measures be proven, merely
that they ameliorate impacts to a level that is deemed less than significant to the satisfaction of the lead
agency. Regarding impacts to CNPS List 2 species, complete avoidance is not mandated under CEQA and
alternate measures of mitigation are both commonly incorporated into projects and appropriate, given
the level of threat to the species and the extent of the impacts proposed. Mitigation Measure BIO-19
specifies that either an appropriate no-build buffer would be designated surround populations of
special-status species or that occupied habitat off-site be acquired and preserved.

We agree that maintaining “islands of plants within a disturbance matrix” has questionable
merits as a conservation measure, especially in the midst of a site that would be developed as proposed.

> The majority of the field effort in 2008 was devoted to botanical surveys.
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For that very reason, the acquisition and preservation of occupied habitat off site is a preferred measure
to compensate for the unavoidable impacts to Harwood’s milk-vetch and brown turbans. The BLM has
undertaken an extensive assessment of privately owned in-holdings surrounded by public lands in both
the Yuha Management Area and West Mesa Management Area near the project and the applicant is
willing to conduct focused surveys to ensure the requisite species and area of occupied habitat are
present on acquired mitigation lands.

Table 1 of Mr. Cashen’s testimony is misleading as he presents CNDDB data as an indication of
the extent of all populations of the special-status species, instead of a summary of the populations that
have been documented. [However, as Mr. Cashen notes, CDFG “cannot and do[es] not portray the
CNDDB as an exhaustive and comprehensive inventory of all rare species and natural communities
statewide” such that "the lack of data should not be used as verification that the species does not exist
in a given location.”®] Knowledge of the occurrence of special-status species on private property is
typically sparse compared to public lands, except when environmental review is being undertaken in
support of some development proposal; this paucity of information does not provide proof of absence.
Based on our experience, the more opportunity botanists have to examine suitable habitat, the more
likely we are to expand the ranges and occurrences of the species, as we have demonstrated on the IVS
site. It is our professional opinion that surveys of suitable habitats in the western Sonoran Desert are
very likely to yield positive results. Given the amount of habitat acquisition that will occur in association
with this project, we are very confident that rare plant resources will be sufficiently mitigated to comply
with CEQA.

Mr. Cashen also states that the Strategy for Mitigating Impacts to Non-Listed Plant Species is
Unenforceable. However, there are a limited number of special-status species at the project site, and
those that do occur would be subject to limited impacts. As discussed above, appropriately timed
floristic surveys have been completed for the entire project site with the exception of fall surveys for
two CNPS List 2 species, Abram’s spurge and curly herissantia. Based on the spring 2010 floristic
surveys, the locations and population sizes of all special-status species have been documented, and all
significant impacts to CEQA- special-status species have been calculated. To date, three CNPS List 2
species (Harwood’s milk-vetch, brown turbans and Wiggins's croton), and two CNPS List 4 species (Utah
vine milkweed and Thurber’s pilostyles) have been recorded on site. The final evaluation of the
potential for occurrence of 33 target special-status species indicate that none of the remaining target
species has any potential to occur on site.

The proposed mitigation for impacts to Harwood’s milk-vetch and brown turbans is appropriate
given the status of these taxa and the extent of the proposed impacts. The California Native Plant
Society’s List 2 includes plants that are rare, threatened, or endangered in California, but more common
elsewhere’. All of the plants constituting List 2 are considered by the CNPS to meet the definitions of
the Native Plant Protection Act (NPPA®) or the California Endangered Species Act (CESA®), and are
eligible for state listing.

6 Opening Testimony of Scott Cashen, Docket No. 08-AFC-5, at 7 (quoting California Natural Diversity Database Info
['Internet]. Sacramento: California Department of Fish and Game; [cited 2010 Apr 29]. Available from:
http://www.dfg.ca.gov/biogeodata/cnddb/cnddb_info.asp. and Bureau of Land Management. 2009. Survey
Protocols Required for NEPA/ESA Compliance for BLM Special Status Plant Species.
7 .

http://www.cnps.org/cnps/rareplants/ranking.php
® Sec. 1901, Chapter 10
% Secs. 2062 and 2067 of the California Department of Fish and Game Code
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Although Harwood’s milk-vetch, brown turbans and Wiggins’ croton are considered to meet the
criteria for state listing, they are not in imminent threat of extinction or extirpation in California. The
BLM has designated very large areas of suitable habitat in the project vicinity as conservation resource
areas (e.g., Areas of Critical Environmental Concern, Management Areas, Wilderness Study Areas,
Wilderness Areas); such areas also conserve these rare plant resources.

According to the CNDDB, Harwood’s milk-vetch is recorded from 43 records statewide, eight of
which are from Imperial County (see exhibit 43). Most of the CNDDB locations in the project vicinity are
on conserved public lands managed for their biological resource values. The variety is also known from
Riverside, San Bernardino and San Diego counties, Arizona, and Sonora, Mexico. The nearest population
of Harwood’s milk-vetch is at Painted Gorge, approximately five miles to the WNW of Plaster City.

Brown turbans is recorded from nine records statewide, six of which are from Imperial County
(see exhibit 44). The species is also known from San Diego County and Baja California, Mexico. The
nearest population of brown turbans is at Painted Gorge, approximately five miles to the WNW of
Plaster City. The majority of these CNDDB locations are on conserved public lands managed for their
biological resource values. The presence of so few, widely scattered individuals of this diminutive
annual plant restricted to the southern boundary of the IVS site is a strong indication that these plants
are wind-dispersed individuals and unlikely to represent viable populations. The year 2010 was
considered to be a fairly good year for the species, as it was found in very large numbers at reference
populations in Painted Gorge and Fish Creek (M. Balk, pers. comm.)

Wiggins’ croton is recorded from six records statewide, all of which are from the Algodones
Dunes in eastern Imperial County (see exhibit 45). The majority of these CNDDB locations are on
conserved public lands managed for their biological resource values. The species is also known from
Arizona and Sonora, Mexico. The nearest recorded population of Wiggins croton is at Holtville,
approximately 32 miles east of Plaster City. The presence of this species on the roadside near the
entrance to the Plaster City Off-Highway Vehicle Open Area is likely due to the incidental transport of
seeds from the Imperial Sand Dunes Recreation Area, as no extensive area of dune sand occurs in the
vicinity.

Given the context of the site and project design requirements, impacts to CNPS List 2 plant
species are unavoidable. Construction of the water line in Evan-Hewes Highway can be accomplished
with no impacts to Wiggins’ croton, which was found growing in the roadside survey area, setback from
the road by 60 feet, between the road and railroad. However, project implementation would result in
impacts to as many as 35 individuals of Harwood’s milk-vetch and ten individuals of brown turbans.

We agree with the issues Mr. Cashen raises regarding the use of certain terms as well as the
need to understand the scale of analysis for impacts and compensation. In response, we offer the
following:

a) Population: in the context of the project site, our use of the term population corresponds to
that as is commonly used by vegetation ecologist, and is defined as a “group of individuals of the
same species occupying a habitat small enough to permit interbreeding among all members of the



group'®”. Based on this definition, the widely spaced individuals of brown turbans are not likely to

represent viable populations on the subject property, while the three stands of Harwood’s milk-
vetch are suspect in terms of potential long-term viability due to the small population (35
individuals) onsite.

b) Sensitivity: we agree that the term is ill-defined and propose using the more standard term
“special-status”. As defined by the CDFG", special-status plants include all plant species that
meet one or more of the following criteria:

e Listed or proposed for listing as threatened or endangered under ESA or candidates for
possible future listing as threatened or endangered under the ESA (50 CFR §17.12).

e Listed4 or candidates for listing by the State of California as threatened or endangered
under CESA (Fish and Game Code §2050 et seq.). A species, subspecies, or variety of plant
is endangered when the prospects of its survival and reproduction in the wild are in
immediate jeopardy from one or more causes, including loss of habitat, change in habitat,
over-exploitation, predation, competition, disease, or other factors (Fish and Game Code
§2062). A plant is threatened when it is likely to become endangered in the foreseeable
future in the absence of special protection and management measures (Fish and Game
Code §2067).

e Listed as rare under the California Native Plant Protection Act (Fish and Game Code §1900
et seq.). A plant is rare when, although not presently threatened with extinction, the
species, subspecies, or variety is found in such small numbers throughout its range that it
may be endangered if its environment worsens (Fish and Game Code §1901).

e Meet the definition of rare or endangered under CEQA §15380(b) and (d). Species that
may meet the definition of rare or endangered include the following:

e Species considered by the California Native Plant Society (CNPS) to be “rare,
threatened or endangered in California” (Lists 1A, 1B and 2);

e Species that may warrant consideration on the basis of local significance or recent
biological information;

e Some species included on the California Natural Diversity Database’s (CNDDB)
Special Plants, Bryophytes, and Lichens List (California Department of Fish and Game
2008).

e Considered a locally significant species, that is, a species that is not rare from a statewide
perspective but is rare or uncommon in a local context such as within a county or region
(CEQA §15125 (c)) or is so designated in local or regional plans, policies, or ordinances
(CEQA Guidelines, Appendix G). Examples include a species at the outer limits of its known
range or a species occurring on an uncommon soil type.

c) For purposes of the SA/DEIS, scale for analysis of impacts uses the number of individuals in a
population. The scale for determining compensation is based on an ecological assessment of the
habitat occupied by the population. In the case of Harwood’s milk-vetch, all populations on site
were found to occur on thin, sandy soils in micro-swales on desert pavement. The surrounding

10 Page 5 in Barbour, M. and J. Major. 1988. Terrestrial Vegetation of California. California Native Plant Society,
Special Publ. No. 9, Sacramento. 1020 pp.

! california Department of Fish and Game (CDFG). 2009. Protocols for Surveying and Evaluating Impacts to Special
Status Native Plant Populations and Natural Communities. November 24. Available online at
http://www.dfg.ca.gov/biogeodata/cnddb/pdfs/Protocols for Surveying and Evaluating Impacts.pdf.
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land or buffer presumed necessary to sustain these small populations includes the water- and
wind-shed in the immediate vicinity of the population. Within the survey area, the greatest
concentration of rare plants occurs in the southwestern corner of the IVS site. This area supports
32 out 35 plants (91.4%) of Harwood’s milk-vetch and 5 out of 10 plants (50%) of brown turbans
occurring on the site. Combined, the total area of occupied habitat is estimated to be 20 acres.
Based on the proposed 2:1 mitigation ratio, 40 acres of occupied habitat would be acquired for
conservation.

Mr. Cashen states that Fall Surveys are Required to Establish the Environmental Setting.
However, based on a review of the target special-status species approved by the CEC and BLM at the
time surveys were initiated in 2007, no target species were identified that would not have been
recognizable during spring surveys. Since then the target list has been expanded to include only one
special-status species that blooms only in the fall. Abram’s spurge (Chamasyce abramsiana; CNPS List
2.2) is an annual herb that would not have been recognizable during the spring surveys. One additional
species, curly herissantia (Herissantia crispa; CNPS List 2.3), is an annual or perennial that blooms in the
fall and occasionally during the spring; it also might not have been recognizable during the spring
surveys. A third species, desert unicorn-plant (Proboscidea althaeifolia; CNPS List 4.3) is a perennial
species that flowers May-August. As a perennial, it would have been in a vegetative state during spring
surveys and would have been identifiable at least to genus. Because no unidentified members of the
genus were detected, it is presumed absent from the site.

Mr. Cashen cites as an example of species that would not have been in flower at the time of the
surveys Thurber’s pilostyles, which flowers in January. However, the presence of flowers is not essential
for the detection of the species, as fruits are readily apparent throughout the year. This species was
detected during both rounds of surveys in 2010.

The applicant agrees that fall surveys are warranted in order to conform to the published survey
protocol, however it seems like an extraordinary requirement to complete fall surveys for a single
species whose likelihood of being present onsite is moderate.

The compilation of the original target species list was not based solely on an examination of
records in the CNDDB. A nine-quad search of the California Native Plant Society’s Online Inventory was
also performed. The CEC and BLM provided input and ultimately approved the target species list. As
discussed above, the target species list was further expanded prior to the performance of floristic
surveys in 2010. Of the species included in Mr. Cashen’s testimony, several were included on the
updated target species list; those that do not appear on the updated list have no potential to occur on
site based on their required habitats or the elevations at which they occur. The purpose of conducting a
floristic survey, that is, one in which all plant taxa are identified to the lowest possible taxonomic level, is
that the resultant inventory may be cross-checked by the regulatory agencies and the public with any
published list of special-status species not included on the target list. No other such species are listed in
the inventory.



| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.

May 17, 2010

Date Michael Wood




REBUTTAL TESTIMONY
OF
MIKE FITZGERALD
Biology — Aquatic Resources

1. Q. Are you the same Mike Fitzgerald that submitted testimony in this proceeding on May 10,
2010?

Yes, and my resume submitted in Applicant’s Supplemental and Rebuttal Testimony is still valid.
2. Q. What is the purpose of your testimony?

The purpose of my testimony is to address issues raised by Dr. Chris Bowles and Chris Campbell on
behalf of CURE on water and soil resources (May 10, 2010). Specifically issues raised in sections 4.2
through 4.6 of their testimony related to stream hydraulics, sediment transport and scour.

3. Q. What exhibits are you sponsoring in this proceeding?

| am sponsoring Exhibit 46, which was prepared by Dr. Chang at my request to address the
concerns raised by CURE. | discussed the issue with Dr. Chang, reviewed his response and understand the
conclusions he reached.

4, Q. Please describe Dr. Chang’s response to the CURE testimony.

Dr. Chang addressed all points raised by CURE that implied or stated that Dr. Chang’s study
underestimated sediment transfer and downstream geomorphic effects. In every case Dr. Chang explained
why what he did was the correct methodology and consequently the correct impact assessment result. Dr.
Chang’s response clearly reiterated the main results of his original sediment study:

1.) The modeling study for sediment has shown that, with the sediment basins removed, the solar

energy project as proposed will not change the sediment flow and sediment delivery toward areas

downstream of the project site.

2.) The project will not change the flow or sediment flow to the offsite areas; therefore, there

should be no impacts to the offsite fluvial morphology.

3.) The potential impacts of the project to the receiving waters downstream of the project site are

governed by the water and sediment flow to the downstream receiving waters. Since the water

and sediment flow to the offsite areas will not be changed by the project, there is no need to
extend the study further downstream.

5. Q. Did Dr. Chang concur with any of the issues raised by CURE as it related to sediment
transfer?

Yes. Dr. Chang agreed that the removal of all sediment basins is warranted and in fact his
conclusions have always been based on the assumption that TSNA would comply with his sediment study
recommendations. As | pointed out in my May 10" testimony, TSNA has complied with all of Dr. Chang’s
recommendations to reduce and further minimize the already very minor project impacts associated with
sediment transfer and downstream geomorphology.



| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.

May 17, 2010 "/%/é %ﬁ

- Mike Fitzgerald



REBUTTAL AND SUPPLEMENTAL PREPARED TESTIMONY
OF
MARK STORM
Noise and Vibration

1. Q. Are you the same Mark Storm that submitted testimony in this proceeding on
March 15, 20107

Yes. My resume, submitted in Applicant’s Prehearing Conference Statement, remains
valid.

2. Q. What is the purpose of your rebuttal testimony?

My testimony responds to noise level measurements quoted by CURE in their opening
testimony filed May 10, 2010.

3. Q. Are you sponsoring any exhibits?

Yes, | am sponsoring exhibit 47, Maricopa Solar — Site Noise Measurement Survey &
Data Analysis, provided within this submittal. This technical memorandum describes the results
of a sound measurement survey conducted March 17, 2010 within the site boundaries of the
Maricopa Solar project, a pilot project developed by Tessera Solar near Peoria, Arizona. This
memo also compares selected measurement data with the results of a noise prediction model
representing the sum of sixty (60) operating SunCatchers at the Maricopa Solar project site, for
the intended purpose of validating input parameters used in similar noise prediction models for
other Tessera Solar projects (e.g., Imperial Valley Solar).

4. Q. With regard to the assertions contained on page 34 of the testimony provide by
CURE’s witness Scott Cashen that Project noise levels are inconsistent, do you have any
comments?

Yes. Mr. Cashen appears to have quoted an error published in the SA/DEIS prepared for
the Calico Solar Project misquoting SunCatcher generation noise levels at 85 dBA Leq at
approximately 50 feet. Noise measurements performed during a field survey of nominally
operating SunCatchers at Maricopa Solar suggest this metric should be on the order of 74 dBA
Leq, as is demonstrated in exhibit 47. It should be noted that the analysis contained in exhibit
47 supports the analysis provided in exhibit 1, Section 5.12, Noise, of the AFC.

| swear under penalty of perjury that this testimony is true and correct to the best of my
knowledge.

May 17, 2010

Date Mark Storm
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AQ-SC-02

CEC Condition:

Air Quality Construction Mitigation Plan (AQCMP): The project owner shall provide an
AQCMP, for approval, which details the steps that will be taken and the reporting
requirements necessary to ensure compliance with Conditions of Certification AQ-SC3,
AQ-SC4, and AQ-SC5.

CEC Verification:

At least 60 days prior to the start of any ground disturbance, the project owner shall
submit the AQCMP to the BLM’s Authorized Officer and CPM for approval. The
AQCMP shall include effectiveness and environmental data for the proposed soil
stabilizer. The BLM’s Authorized Officer or CPM will notify the project owner of any
necessary modifications to the plan within 30 days from the date of receipt.

Applicant’s Proposed Verification:
Comment: Applicant requests that verification of the condition be revised from 60 days
to 30 days.

AQ-SC-04

CEC Condition:

Dust Plume Response Requirement: The AQCMM or AQCMM Delegate shall monitor
all construction activities for visible dust plumes. Observations of visible dust plumes
that have the potential to be transported (A) off the project site and within 400 ft upwind
of any regularly occupied structures not owned by the project owner or (B) 200 ft beyond
the centerline of the construction of linear facilities indicate that existing mitigation
measures are not resulting in effective mitigation. The AQCMP shall include a section
detailing how the additional mitigation measures will be accomplished within the time
limits specified. The AQCMM or Delegate shall implement the following procedures for
additional mitigation measures in the event that such visible dust plumes are observed:
Step 1 Direct more intensive application of the existing mitigation methods within 15
min. of making such a determination. Step 2 Direct implementation of additional methods
of dust suppression if Step 1 fails to result in adequate mitigation within 30 min. of
original determination. Step 3 Direct a temporary shutdown of activity causing
emissions...(see SA/DEIS for further details)

CEC Verification:

The AQCMM shall provide the BLM’s Authorized Officer and the CPM a Monthly
Compliance Report (COMPLIANCE-7) to include:

A. asummary of all actions taken to maintain compliance with this condition;

B. copies of any complaints filed with the District in relation to project construction; and
C. any other documentation deemed necessary by the CPM and AQCMM to verify
compliance with this condition. Such information

IVS Applicant’s Proposed Conditions and Verification 1



Applicant’s Proposed Verification:

Comment: The Applicant requests, that because of the specific nature of this language
that it be presented as verification for Condition AQSC-4 rather than as part of the
condition itself.

AQ-SC-06

CEC Condition:

The project owner, when obtaining dedicated on-road or off-road vehicles for mirror
washing activities and other facility maintenance activities, shall only obtain new model
year vehicles that meet California on-road vehicle emission standards or appropriate
U.S.EPA/California off-road engine emission standards for the model year when
obtained.

CEC Verification:

At least 60 days prior to the start of commercial operation, the project owner shall submit
to the CPM a copy of the plan that identifies the size and type of the on-site vehicle and
equipment fleet and the vehicle and equipment purchase orders and contracts and/or
purchase schedule.

Applicant’s Proposed Condition:

Comment: Applicant proposes the following revisions: The project owner, when
obtaining dedicated on-road or off-road vehicles for mirror washing activities and other
facility maintenance activities, shall only obtain rew model year vehicles that meet
California on-road vehicle emission standards or appropriate U.S.EPA/California off-
road engine emission standards for the model year when obtained.

AQ-SC-07

CEC Condition:

The project owner shall provide a site Operations Dust Control Plan (ODCP), including
all applicable fugitive dust control measures identified in the verification of AQ-SC3 that
would be applicable to reducing fugitive dust from ongoing operations; that: A. describes
the active operations and wind erosion control techniques...; and B. identifies the location
of signs throughout the facility that will limit traveling on unpaved portion of roadways
to solar equipment maintenance vehicles only. In addition, vehicle speed shall be limited
to no more than 10 mph on these unpaved roadways, with the exception that vehicles may
travel up to 25 mph on stabilized unpaved roads as long as such speeds do not create
visible dust emissions. The site ODCP shall include the use of durable non-toxic soil
stabilizers...and shall include the inspection & maintenance procedures that will be
undertaken to ensure the unpaved roads remain stabilized...The performance
requirements of AQ-SC4 shall also be included in the ODCP. (see SA/DEIS for further
details)

IVS Applicant’s Proposed Conditions and Verification 2



CEC Verification:

At least 60 days prior to the start of commercial operation, the project owner shall submit
to the BLM’s Authorized Officer and the CPM for review and approval a copy of the site
Operations Dust Control Plan that identifies the dust and erosion control procedures,
including effectiveness and environmental data for the proposed soil stabilizer, that will
be used during operation of the project and that identifies all locations of the speed limit
signs.

Applicant’s Proposed Verification:
Comment: Applicant requests that submittal date of the condition be revised from 60
days to 30 days prior to the start of commercial operation.

AQ-01

CEC Condition:

General Conditions - Emergency Generator Engine, driven by a Cummins, QSL9_GNR3,
335 hp, T2 diesel engine/5000 gallon above ground fuel storage tank: Operation of this
equipment shall be in compliance with all data and specifications submitted with the
application on August 11th, 2008 (FR#574708) under which this permit is issued unless
otherwise noted.

CEC Verification:
During site inspection, the project owner shall make all records and reports available to
the District, ARB, U.S.EPA or CEC staff.

Applicant’s Proposed Condition:
Comment: The Applicant request that one manufacturer not be specified, however, and
the general type of diesel engine should instead be listed.

AQ-02

CEC Condition:

General Conditions - Emergency Generator Engine, driven by a Cummins, QSL9_GNR3,
335 hp, T2 diesel engine/5000 gallon above ground fuel storage tank: Operation of the
described equipment shall be in compliance with all applicable Imperial County Air
Pollution Control District Rules and Regulations.

CEC Verification:
During site inspection, the project owner shall make all records and reports available to
the District, ARB, U.S.EPA or CEC staff.

Applicant’s Proposed Condition:

Comment: The Applicant request that one manufacturer not be specified, however, and
the general type of diesel engine should instead be listed.

IVS Applicant’s Proposed Conditions and Verification 3



AQ-03

CEC Condition:

General Conditions - Emergency Generator Engine, driven by a Cummins, QSL9_GNR3,
335 hp, T2 diesel engine/5000 gallon above ground fuel storage tank: This Permit does
not authorize the emissions of air contaminants in excess of those allowed by U.S.EPA
(Title 40 of the Code of Federal Regulations), the State of California Division 26, Part 24,
Chapter 3 of the Health and Safety Code, or the APCD (Rules and Regulations).

CEC Verification:
During site inspection, the project owner shall make all records and reports available to
the District, ARB, U.S.EPA or CEC staff.

Applicant’s Proposed Condition:
Comment: The Applicant request that one manufacturer not be specified, however, and
the general type of diesel engine should instead be listed.

AQ-04

CEC Condition:

General Conditions - Emergency Generator Engine, driven by a Cummins, QSL9_GNR3,
335 hp, T2 diesel engine/5000 gallon above ground fuel storage tank: This permit cannot

be considered permission to violate applicable existing laws, regulations, rules, or statutes
of other governmental agencies.

CEC Verification:
Not necessary.

Applicant’s Proposed Condition:
Comment: The Applicant request that one manufacturer not be specified, however, and
the general type of diesel engine should instead be listed.

AQ-05

CEC Condition:

General Conditions - Emergency Generator Engine, driven by a Cummins, QSL9_GNR3,
335 hp, T2 diesel engine/5000 gallon above ground fuel storage tank: No air contaminant
shall be released into the atmosphere which causes a public nuisance, caused by
permitted operation.

CEC Verification:

During site inspection, the project owner shall make all records and reports available to
the District, ARB, U.S.EPA or CEC staff.
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Applicant’s Proposed Condition:
Comment: The Applicant request that one manufacturer not be specified, however, and
the general type of diesel engine should instead be listed.

AQ-12

CEC Condition:

Emergency Generator Engine: A log shall be maintained on the premises showing hours
of operation and routine repairs of emergency generator engine. This log shall be made
available for inspection by the ICAPCD.

CEC Verification:
During site inspection, the project owner shall make all records and reports available to
the District, ARB, U.S.EPA or CEC staff.

Applicant’s Proposed Condition:
Comment: One manufacturer should not be specified, however, so the general type of
diesel engine should instead be listed.

AQ-13

CEC Condition:
Emergency Generator Engine: The emergency generator engine shall be restricted to
operate a total of 50 hours per year for non-emergency testing and maintenance purposes.

CEC Verification:
During site inspection, the project owner shall make all records and reports available to
the District, ARB, U.S.EPA or CEC staff.

Applicant’s Proposed Condition:
Comment: One manufacturer should not be specified, however, so the general type of
diesel engine should instead be listed.

AQ-14

CEC Condition:

Emergency Generator Engine: The project owner shall submit to the ICAPCD an annual
report by the end of February of each operating year containing the monthly fuel
consumption and hours operated per month for the unit.

CEC Verification:

As part of the Annual Compliance Report, the project owner shall include the monthly
fuel consumption and hour operated records required by this condition, including a
photograph showing the annual reading of engine hours.
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Applicant’s Proposed Condition:
Comment: One manufacturer should not be specified, however, so the general type of
diesel engine should instead be listed.

AQ-15

CEC Condition:
Emergency Generator Engine: The emergency generator shall not be used to provide
power to sources other than the SES Solar Two Power Plant.

CEC Verification:
During site inspection, the project owner shall make all records and reports available to
the District, ARB, U.S.EPA or CEC staff.

Applicant’s Proposed Condition:
Comment: One manufacturer should not be specified, however, so the general type of
diesel engine should instead be listed.

AQ-16

CEC Condition:

Emergency Generator Engine: The diesel engine shall not discharge into the atmosphere
any visible air contaminant other than uncombined water vapor, for a period or periods
aggregating more than three minutes in any one hour, which is 20% opacity or greater.

CEC Verification:
During site inspection, the project owner shall make all records and reports available to
the District, ARB, U.S.EPA or CEC staff.

Applicant’s Proposed Condition:
Comment: One manufacturer should not be specified, however, so the general type of
diesel engine should instead be listed.

AQ-17

CEC Condition:
Emergency Generator Engine: Hour Meter, with a minimum display capability of 9,999
hours, shall be installed and maintained to proper working condition for the unit.

CEC Verification:
At least thirty (30) days prior to the installation of the engine, the project owner shall
provide the District and the CPM the specification of the hour timer.

Applicant’s Proposed Condition:

Comment: One manufacturer should not be specified, however, so the general type of
diesel engine should instead be listed.
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AQ-18

CEC Condition:

Emergency Generator Engine: Emergency generator set’s diesel is subject to New Source
Performance Standards (NSPS) Subpart 1111 and shall meet Tier 3 emissions standards
(40 CFR 60.4205 (b)).

CEC Verification:
The project owner shall submit the emergency engine specifications to the District and
the CPM for review and approval at least 30 days prior to purchasing the engine.

Applicant’s Proposed Condition:

Comment: One manufacturer should not be specified, however, so the general type of
diesel engine should instead be listed.
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BIO-01

CEC Condition:
N/A

CEC Verification:

If a Designated Biologist needs to be replaced, the specified information of the proposed
replacement must be submitted to the CPM and BLM’s Authorized Officer at least ten
working days prior to the termination or release of the preceding Designated Biologist. In
an emergency, the project owner shall immediately notify the CPM and BLM’s
Authorized Officer to discuss the qualifications and approval of a short-term replacement
while a permanent Designated Biologist is proposed to the CPM and BLM’s Authorized
Officer for consideration.

Applicant’s Proposed Verification:

Comment: Applicant will need more time than stated in the condition to replace a
Designated Biologist should the need arise. Applicant requests that the condition be
revised from “ten working days prior to termination or release” to “as soon as possible.”

B10-02

CEC Condition:

The project owner shall ensure that the Designated Biologist performs the following
during any site (or related facilities) mobilization, ground disturbance, grading,
construction, operation, closure, and restoration activities. The Designated Biologist may
be assisted by the approved Biological Monitor(s) but remains the contact for the project
owner, BLM’s Authorized Officer, and CPM. The Designated Biologist Duties shall
include the following: (see SA/DEIS for further details)

CEC Verification:

The Designated Biologist shall submit in the Monthly Compliance Report to the BLM’s
Authorized Officer and the CPM copies of all written reports and summaries that
document construction activities that have the potential to affect biological resources.

Applicant’s Proposed Condition:

Comment: Applicant would like to know if it is possible to train other workers through
WEAP for the daily inspection activities in the Active Construction Area. Applicant
suggests revising condition to state that other workers trained through WEAP may make
the daily inspection activities and report to the Designated Biologist.

B10-03

CEC Condition:
N/A
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CEC Verification:

If additional biological monitors are needed during construction, the specified
information shall be submitted to BLM’s Authorized Officer and the CPM for approval at
least ten days prior to their first day of monitoring activities.

Applicant’s Proposed Verification:
Comment: Applicant would like to revise the condition from submitting information ten
days prior to the first day of monitoring activities to five days prior.

BI1O-06

CEC Condition:

The project owner shall develop and implement SES Solar Two-specific Worker
Environmental Awareness Program (WEAP) and shall secure approval for the WEAP
from BLM’s Authorized Officer, USFWS, CDFG, and the CPM. The WEAP shall be
administered to all onsite personnel including surveyors, construction engineers,
employees, contractors, contractor’s employees, supervisors, inspectors, subcontractors,
and delivery personnel. The WEAP shall be implemented during site mobilization,
ground disturbance, grading, construction, operation, and closure. The WEAP shall:...
(see SA/DEIS for further information). The specific program can be administered by a
competent individual(s) acceptable to the Designated Biologist.

CEC Verification:

At least 60 days prior to the start of any project-related site disturbance activities, the
project owner shall provide to BLM’s Authorized Officer and the CPM a copy of the
draft WEAP and all supporting written materials and electronic media prepared or
reviewed by the Designated Biologist and a resume of the person(s) administering the
program. (to include preparation of hardhat sticker or certificate)

Applicant’s Proposed Verification:
Comment: Applicant requests that verification of the condition be revised from 60 days
to 30 days.

BIO-07

CEC Condition:

The project owner shall develop a BRMIMP and submit two copies of the proposed
BRMIMP to BLM’s Authorized Officer and the CPM (for review and approval) and shall
implement the measures identified in the approved BRMIMP. The BRMIMP shall
incorporate avoidance and minimization measures described in final versions of the
Raven Management Plan, the USFWS Biological Opinion, Burrowing Owl Mitigation
and Monitoring Plan, and the Noxious Weed Management Plan, and the Closure Plan.
The BRMIMP shall be prepared in consultation with the Designated Biologist and shall
and shall include the following:...(see SA/DEIS for further information)
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CEC Verification:

The project owner shall submit the BRMIMP to the BLM’s Authorized Officer and the
CPM at least 60 days prior to start of any project-related site disturbance activities. The
BRMIMP shall contain all of the required measures included in all biological conditions
of certification. No ground disturbance may occur prior to approval of the final BRMIMP
by BLM’s Authorized Officer and the CPM. The BLM’s Authorized Officer and the
CPM, in consultation with other appropriate agencies, would determine the BRMIMP’s
acceptability within 45 days of receipt.

Applicant’s Proposed Condition:
Comment: The Applicant assumes the Closure Plan identified in BIO-7 is the
Decommissioning and Reclamation Plan.

Applicant’s Proposed Verification:
Comment: Applicant requests that verification of the condition be revised from 60 days
to 30 days.

BIO-07

CEC Condition:

The BRMIMP shall be prepared in consultation with the Designated Biologist and shall
and shall include the following:...A Frac-Out Contingency plan approved by CDFG and
the CPM prior to commencement of construction of the reclaimed water pipeline for
horizontal directional drilling under the waterways

CEC Verification:
N/A

Applicant’s Proposed Verification:
Comment: Applicant requests that the submittal date of the condition be revised from 60
days to 30 days.

B10-07
CEC Condition:
The BRMIMP shall incorporate avoidance and minimization measures described in final

versions of ... the USFWS Biological Opinion, ...

CEC Verification:
N/A

Applicant’s Proposed Verification:

Comment: Applicant requests that the submittal date of the condition be revised from 60
days to 30 days.
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BI1O-08

CEC Condition:

The project owner shall undertake the following measures to manage the construction site
and related facilities in a manner to avoid or minimize impacts to biological resources
during construction and operation: (see SA/DEIS for further information)

CEC Verification:
All mitigation measures and their implementation methods shall be included in the
BRMIMP and implemented.

Applicant’s Proposed Condition:
Comment: Typically 20-25 mph is the limit set by the USFWS. CEC needs to provide a
rational for this lower speed.

B10-08

CEC Condition:

The project owner shall undertake the following measures to manage the construction site
and related facilities in a manner to avoid or minimize impacts to biological resources
during construction and operation: (see SA/DEIS for further information)

CEC Verification:
Implementation of the measures would be reported in the Monthly Compliance Reports
by the Designated Biologist.

Applicant’s Proposed Condition:

Comment: Applicant needs clarification for the bulleted condition regarding who is
allowed to perform hourly inspections. Are workers trained under WEAP allowed to
make inspections, or must they be completed by a Biological Monitor?

BI1O-09

CEC Condition:

The project owner shall undertake measures to manage construction at the plant site and
linear facilities in a manner to avoid or minimize impacts to FTHL consistent with those
described in the Flat-tailed Horned Lizard Rangewide Management Strategy by the
FTHL Interagency Coordinating Committee (FTHL ICC 2003) or more current guidance
provided by the FTHL ICC. These measures include, but are not limited to, the
following: FTHL Removal Protocol: Removal surveys shall be conducted prior to
construction activities. Surveys shall follow the guidelines escribed in Appendix 6 of the
Flat-tailed Horned Lizard Rangewide Management Strategy (FTHL 1CC 2003). Removal
surveys would be conducted by experience biological monitors only during appropriate
survey conditions. The surveys shall be conducted from April 1 through September 30
when air temperatures are between 25 and 37°C (75 and 100°F)...Horned Lizard
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Observation Data Sheet and a Project Reporting Form are to be used...(see SA/DEIS for
further information)

CEC Verification:
N/A

Applicant’s Proposed Condition:

Additionally, the Applicant requests the following edits be made to the first bulleted
measure:

* Removal surveys would be conducted by experienced biological monitors only during
appropriate survey conditions unless other times are approved by the CPM. The surveys
can be conducted from April 1 through September 30 when air temperatures are between
25 and 37°C (75 and 100°F) or if approved by the CPM, at other times of the year when
these conditions exist. Surveys would not be conducted during inclement weather
conditions (e.g., rain, high winds) that could affect the movement of FTHLs. FTHL
removal from the area could continue outside of protocol survey periods since the intent
IS to move animals from harm’s way.

Applicant’s Proposed Verification:
The Applicant requests the bullet points outlining the specific measures be presented as
verification rather than in the condition itself.

BIO-11

CEC Condition:

The Designated Biologist shall do all of the following: « Immediately notify BLM’s
Authorized Officer and the CPM in writing if the project owner is not in compliance with
any conditions of certification, including but not limited to any actual or anticipated
failure to implement mitigation measures within the time periods specified in the
conditions of certification.

CEC Verification:
N/A

Applicant’s Proposed Condition:

Comment: Applicant requests that the condition be modified to allow a Designated
Biological Monitor to be responsible for performing the duties in the condition. Applicant
requests that the condition be modified to change the verification of the above from two
calendar days to five calendar days.

BIO-11
CEC Condition:
The Designated Biologist shall do all of the following: « Remain onsite daily while

grubbing and grading are taking place to avoid or minimize take of special status species,
to check for compliance with all impact avoidance and minimization measures, and to
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check all FTHL clearance areas to ensure that signs, stakes, and fencing are intact and
that human activities are restricted in these protective zones. Conduct compliance
inspections at a minimum of once per month after clearing, grubbing, and grading are
completed and submit a monthly compliance report to BLM’s Authorized Officer and the
CPM...Ensure that all observations of FTHL and their sign during construction project
activities are reported to the Designated Biologist for inclusion in the monthly
compliance report.

CEC Verification:
N/A

Applicant’s Proposed Condition:
Comment: Applicant requests a change in the condition that will allow a Designated Bio-
Monitor to perform the specified duties as necessary.

BIO-17

CEC Condition:

Acquire Off-Site Desert Ephemeral Wash: For purposes of the CDFG Lake and
Streambed Agreement requirements, compensation land purchased in Sonoran creosote
scrub habitat would include ephemeral washes with at least 840 acres of jurisdictional
state waters, mitigated at a 1:1 ratio. The terms and conditions of this acquisition or
easement of the desert ephemeral wash mitigation lands shall meet the following criteria:
1) include at least 312 acres of jurisdictional state waters; 2) be characterized by similar
soil permeability, hydrological and biological functions as the impacted drainages; and 3)
located in the Colorado Desert. The compensation lands shall have = or greater acreage
than the jurisdictional state waters impacted by the project. The acquisition of
jurisdictional state waters can be included with the FTHL mitigation lands for only one
year under the FTHL mitigation requirements. After one yr, the acquisition of any
remaining ephemeral wash acreage up to a total of at least 312 acres, would be acquired
independent of the FTHL mitigation. Acquired mitigation lands shall be approved by the
CPM, in consultation w/ CDFG.

CEC Verification:

No less than 90 days prior to acquisition of the parcel(s) containing no less than 312 acres
of jurisdictional state waters, the project owner, or a third-party approved by the CPM, in
consultation with CDFG, shall submit a formal acquisition proposal to the CPM and
CDFG describing the parcel(s) intended for purchase.

Applicant’s Proposed Condition:
Comment: Please confirm that any mitigation to satisfy CWA 404 requirements can also
be applied toward meeting 1602 mitigation requirements.

Applicant’s Proposed Verification:

Comment: Applicant requests that the submittal time period be revised from 90 days to at
the time of CEC decision/BLM ROD.
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BIO-17

CEC Condition:

Security for Implementation of Mitigation: A security in the form of an irrevocable letter
of credit, pledged savings account, or certificate of deposit for the amount of all
mitigation measures pursuant to this condition of certification shall be submitted to, and
approved by the CPM, in consultation with CDFG, prior to commencing project activities
within areas of CDFG jurisdiction. This amount shall be based on a cost estimate
produced by a PAR or PAR-like process, which shall be submitted to CDFG for review
and to the CPM for approval within 60 days of the Energy Commission Decision’s
publication and prior to commencing project activities within areas of CDFG jurisdiction.
The security shall be approved by the CPM, in consultation with CDFG’s legal advisors,
prior to its execution, and shall allow the CPM at its discretion to recover funds
immediately if the CPM, in consultation with CDFG, determines there has been a default.

CEC Verification:
N/A

Applicant’s Proposed Condition:
Comment: Applicant requests that the submittal time period be revised from “prior to
commencing project activities” to “at the time of CEC decision and BLM ROD.”

BIO-17

CEC Condition:

* BMPs: The applicant shall also comply with the following conditions: o The owner
shall minimize [activities] within ephemeral drainages to the extent feasible. o The
project owner shall not allow water containing...pollutants from grading, aggregate
washing, or other activities to enter a lake or flowing stream or be placed in locations that
may be subjected to high storm flows. o The project owner shall comply with all litter
and pollution laws. o Spoil sites shall not be located within drainages or locations that
may be subjected to high storm flows...o ...Any other substances which could be
hazardous... resulting from project related activities shall be prevented from
contaminating the soil and/or entering waters of the state. o No...organic or earthen
material from any construction...shall be allowed to enter into...waters of the state. o
When operations are completed, any excess materials or debris shall be removed from the
work area... 0 No equipment maintenance shall be done within 150 feet of any ephemeral
drainage... . 0 The project owner must have a Frac-Out Contingency Plan (see SA/DEIS
for further information)

CEC Verification:

No fewer than 30 days prior to the start of work potentially affecting jurisdictional state
waters, the project owner shall provide written verification (i.e., through incorporation
into the BRMIMP) to the CPM that the above best management practices will be
implemented...
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Applicant’s Proposed Verification:

The Applicant notes that written verification that BMPs will be implemented is due 30
days prior to commencing activities within areas of CDFG jurisdiction; however, the
verification implies that this written verification occur through incorporation into the
BRMIMP (and the draft BRMIMP is due 60 days prior to start of ground disturbance).

BI1O-19

CEC Condition:

To avoid impacts to State and federally listed Threatened and Endangered, Proposed,
Petitioned, and Candidate or CNPS List 1A, 1B, 2, 3, or 4 plants that might occur on the
SES Solar Two site or along the proposed transmission line and proposed reclaimed
water pipeline alignments, pre-construction surveys shall be conducted in these areas in
spring...2010. If special status plant species are detected within 100 ft of the project
footprint, a qualified botanist shall prepare a Sensitive Plant Protection Plan to be
implemented to avoid direct and indirect impacts. The project owner shall implement the
following measures: ¢ Pre-Construction Floristic Surveys. A qualified botanist shall
conduct floristic surveys on the project site and along linear facilities in all areas subject
to ground-disturbing activity.... Surveys shall be conducted within 100 ft of all surface-
disturbing activities at the appropriate time of year and according to guidelines from the
BLM (2009), CDFG (CDFG 2009b) and the CNPS (CNPS 2001). (see SA/DEIS for
further information)

CEC Verification:

N/A

Applicant’s Proposed Condition:

Applicant requests that condition BIO-19 be revised as follows:

To avoid impacts to state and federally listed Threatened and Endangered, Proposed,
Petitioned, and Candidate or California Rare Plant Society List 1A, 1B, or 2 plants that
might occur on the SES Solar Two site or along the proposed auxiliary features, pre-
construction surveys shall be conducted in these areas in spring ang-fal 2010.
Verification surveys will be conducted in fall 2010 to verify the presence of any fall
blooming species likely to be found on the site but that may not have been detected
during spring surveys. If special status plant species are detected within 100 feet of the
project footprint, a qualified botanist shall prepare a Sensitive Plant Protection Plan to be
implemented to avoid direct and indirect impacts.

BI1O-19

CEC Condition:
N/A

CEC Verification:

The project owner shall submit two reports: ) no later than July 31, 2010 describing the
results of the spring floristic surveys and, 2) October 31, 2010 describing the results of
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the fall floristic surveys conducted on the SES Solar Two power plant site and along the
proposed transmission line and reclaimed water pipeline alignments. The report shall be
submitted to BLM’s authorized Officer, the CPM, USFWS, and CDFG and shall describe
qualifications of the surveyor, survey methods, dates and times, a discussion of visits to
reference sites, figures depicting the area(s) surveyed, figures depicting the locations of
any special status plants observed, and a list of all plant species detected.

Applicant’s Proposed Verification:

Applicant requests that the portion of the verification be revised to read as follows:

The project owner shall submit two or more reports : 1) no later than July 31, 2010
describing the results of the spring floristic surveys and 2) no later than October 31, 2010
describing the results of the fall floristic surveys conducted on the SES Solar Two power
plant site and along the proposed auxiliary features. The reports shall be submitted to
BLM’s Authorized Officer, the CPM, USFWS, and CDFG and shall describe
qualifications of the surveyor, survey methods, dates and times, a discussion of visits to
reference sites, figures depicting the area(s) surveyed, figures depicting the locations of
any special status plants observed, and a list of all plant species detected.

BIO-19

CEC Condition:

Special Status Plant Protection Plan. If special status plant species are detected during
pre-construction surveys, a qualified botanist shall prepare a Sensitive Plant Protection
Plan (Plan). Populations of rare plants shall be flagged and mapped prior to any ground
disturbance...The Plan shall include measures for avoiding direct impacts and accidental
impacts during construction by identifying the plant occurrence location and establishing
an appropriately sized buffer...The Plan shall also include a discussion of monitoring and
reporting requirements during and after construction...Review and Submittal of Plan: The
project owner shall submit to the CPM, USFWS, BLM’s Authorized Officer, and CDFG
a draft Sensitive Plant Protection Plan. Prior to any ground-disturbing activities within
100 feet of the sensitive plant occurrences detected during the pre-construction floristic
surveys, the project owner shall submit to BLM’s Authorized Officer and the CPM a
final Plan that reflects review and approval by Energy Commission staff and BLM in
consultation with CDFG and USFWS.

CEC Verification:

If special status plant species were detected during the 2010 surveys the project owner
shall submit to BLM’s Authorized Officer, the CPM, USFWS, and CDFG a Sensitive
Plant Protection Plan (Plan) at least 60 days prior to the start of any ground-disturbing
activities. The BLM’s Authorized Officer and the CPM would determine the Plan’s
acceptability in consultation with BLM, Energy Commission staff, CDFG, and USFWS
within 15 days of receipt of the Plan.

Applicant’s Proposed Verification:

The Applicant requests that the portion of the second paragraph of the verification be
revised as follows:
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If special status plant species were detected during the 2010 surveys the project owner
shall submit to BLM’s Authorized Officer, the CPM, USFWS, and CDFG a Sensitive
Plant Protection Plan (Plan) at least 3060 days prior to the start of any ground-disturbing
activities. The BLM’s Authorized Officer and the CPM would determine the Plan’s
acceptability in consultation with BLM, Energy Commission staff, CDFG, and USFWS
within 15 days of receipt of the Plan. Any modifications to the approved Plan shall be
made only after approval by Energy Commission staff and BLM in consultation with
CDFG and USFWS.

B10-20

CEC Condition:

Upon project closure the project owner shall implement a final Decommissioning and
Reclamation Plan to remove all structures from the project site and fill from Waters of
the U.S. and restore the natural topography, hydrology and vegetation/wildlife habitat.
The Decommissioning and Reclamation Plan shall include a cost estimate for
implementing the proposed decommissioning and reclamation activities, and shall be
consistent with the guidelines in BLM’s 43 CFR 3809.550 et seq., subject to review and
revisions from BLM’s Authorized Officer and the CPM in consultation with USFWS,
USACE, and CDFG.

CEC Verification:

No less than 30 days from publication of the Energy Commission Decision or the Record
of Decision, whichever comes first, the project owner shall provide to BLM’s Authorized
Officer and the CPM a draft Decommissioning and Reclamation Plan.

Applicant’s Proposed Verification:

Comment: the Draft is due no less than 30 days from Decision or ROD (whichever
comes first), but the Final is due 60 days prior to construction. This is a potential conflict
with the Applicant's proposed initiation of construction activities.

BI1O-20

CEC Condition:

Upon project closure the project owner shall implement a final Decommissioning and
Reclamation Plan to remove all structures from the project site and fill from Waters of
the U.S. and restore the natural topography, hydrology and vegetation/wildlife habitat.
The Decommissioning and Reclamation Plan shall include a cost estimate for
implementing the proposed decommissioning and reclamation activities, and shall be
consistent with the guidelines in BLM’s 43 CFR 3809.550 et seq., subject to review and
revisions from BLM’s Authorized Officer and the CPM in consultation with USFWS,
USACE, and CDFG.

CEC Verification:

No more than 60 days prior to start of any project-related ground disturbance activities,
the project owner shall provide BLM’s Authorized Officer and the CPM with the final
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version of a Decommissioning and Reclamation Plan that has been reviewed and
approved by BLM’s Authorized Officer and the CPM, in consolation with USFWS, and
CDFG. All modifications to the approved Channel Decommissioning Plan shall be made
only after approval from BLM’s Authorized Officer and the CPM, in consultation with
USFWS, USACE, and CDFG.

Applicant’s Proposed Verification:

Comment: BIO-20 refers to the Decommissioning and Reclamation Plan in the header
and in the condition. The verification mentions a Channel Decommissioning Plan which
does not seem applicable.
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CUL-01

CEC Condition:

The applicant shall be bound to abide, in total, to the terms of the programmatic
agreement that the BLM is to execute under 36 CFR 8§ 800.14(b)(3) for the proposed
action. If for any reason, any party to the programmatic agreement were to terminate that
document and it were to have no further force or effect for the purpose of compliance
with Section 106 of the National Historic Preservation Act, the applicant would continue
to be bound to the terms of that original agreement for the purpose of compliance with
CEQA until such time as a successor agreement had been negotiated and executed with
the participation and approval of Energy Commission staff.

CEC Verification:

Under the terms of the programmatic agreement, the applicant shall submit all
documentation required by the agreement to the Compliance Project Manager (CPM) for
review and approval.

Applicant’s Proposed Verification:

The Applicant is concerned that the SA/DEIS relies on the PA to resolve adverse
effects/significant impacts, but it does not consistently show how and when this will
occur. Please revise CUL-1 as follows: BLM will consult with SHPO, ACHP, and
invited and concurring parties to execute a PA under 36 CFR 800.14(b)(3) prior to the
ROD. The PA will specify that the applicant will prepare a Historic Properties Treatment
Plan (HPTP) subject to BLM and CEC review and approval. Minimally, the HPTP will
include (1) additional cultural resources inventory and evaluation procedures, (2)
procedure to avoid or reduce impacts to significant archaeological, historical, and
ethnographic sites, (3) measures to treat sites where impacts cannot be avoided, and (4)
an unanticipated discoveries plan. If, at its option, BLM proceeds with another approach
to Section 106 requiremetns, the HPTP will remain a required mitigation measure.
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PAL-02

CEC Condition:
Before work commences on affected power plants, the project owner shall notify the
PRS, BLM’s Authorized Officer and CPM of any construction phase scheduling changes.

CEC Verification:

If there are changes to the scheduling of the construction phases of each power plant, the
project owner shall submit a letter to BLM's AO and the CPM within 5 days of
identifying the changes.

Applicant’s Proposed Condition:

Comment: Please remove reference to ISEGS and replace with Solar Two. Additionally,
while the Project will be built in two phases, each phase is only a portion of the power
plant as a whole and should not be referred to individual power plants.

PAL-04

CEC Condition:

Worker training shall consist of an initial in-person PRS training during the project kick-
off, for those mentioned... Following initial training, a CPM-approved video or in-person
training may be used for new employees. The training program may be combined with
other training programs prepared for cultural and biological resources, hazardous
materials, or other areas of interest or concern. No ground disturbance shall occur prior to
BLM’s Authorized Officer and CPM approval of the Worker Environmental Awareness
Program (WEAP), unless specifically approved by the CPM. The WEAP shall address
the possibility of encountering paleontological resources in the field, the sensitivity and
importance of these resources, and legal obligations to preserve and protect those
resources. The training shall include: 1. applicable laws; 2. photographs; 3. PRS or PRM
has the authority to halt or redirect construction; 4. employees are to halt or redirect
work; 5. brochure; 6. WEAP certification of completion form signed; and 7. sticker on
hard hats... (see SA/DEIS for further information)

CEC Verification:

At least 30 days prior to ground disturbance, the project owner shall submit the proposed
WEAP, including the brochure, with the set of reporting procedures for workers to
follow.

Applicant’s Proposed Verification:

Condition PAL-4, as written, does not have verification.

Comment: The Applicant requests that the following language, currently inserted into
condition PAL-4, be used as the verification: (1) At least 30 days prior to ground
disturbance, the project owner shall submit the proposed WEAP, including the brochure,
with the set of reporting procedures for workers to follow...(4) In the monthly compliance
report (MCR, the project owner shall provide copies of the WEAP certification of
completion forms with the names of those trained and the trainer or type of training (in-
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person or video) offered that month. The MCR shall also include a running total of all
persons who have completed the training to date.
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HAZ-04

CEC Condition:

At least thirty (30) days prior to commencing construction, a site-specific Construction
Site Security Plan for the construction phase shall be prepared and made available to
BLM’s authorized officer and the CPM for review and approval. The Construction
Security Plan shall include the following: 1. Perimeter security consisting of fencing
enclosing the construction area; 2. Security guards; 3. Site access control consisting of a
check-in procedure or tag system for construction personnel and visitors; 4. Written
standard procedures for employees, contractors and vendors when encountering
suspicious objects or packages on-site or off-site; 5. Protocol for contacting law
enforcement and the CPM in the event of suspicious activity or emergency; and 6.
Evacuation procedures.

CEC Verification:

At least thirty (30) days prior to commencing construction, the project owner shall notify
BLM’s authorized officer and the CPM that a site-specific Construction Security Plan is
available for review and approval.

Applicant’s Proposed Condition:

Comment: The Applicant would like to verify that construction may commence before
establishing a perimeter fence for security. Applicant would like to revise the condition to
state that construction may begin before establishing a perimeter for security. Site will be
secure due to presence of construction activity.

HAZ-05

CEC Condition:

The project owner shall prepare a site-specific Security Plan for the operational phase and
shall be made available to BLM’s authorized officer and the CPM for review and
approval. The project owner shall implement site security measures addressing physical
site security and hazardous materials storage. The level of security to be implemented
shall not be less than that described below (as per NERC 2002). The Operation Security
Plan shall include the following:...The project owner shall fully implement the security
plans and obtain BLM’s authorized officer and CPM approval of any substantive
modifications to the security plans. BLM’s authorized officer and the CPM may
authorize modifications to these measures, or may require additional measures, such as
protective barriers for critical power plant components...depending on circumstances
unique to the facility or in response to industry-related standards, security concerns, or
additional guidance provided by the U.S. Department of Homeland Security, the U.S.
Department of Energy, or the North American Electrical Reliability Council, after
consultation with appropriate law enforcement agencies and the applicant. (see SA/DEIS
for further information)

CEC Verification:
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At least 30 days prior to the initial receipt of hazardous materials onsite, the project
owner shall notify BLM’s authorized officer and the CPM that a sitespecific Operations
Site Security Plan is available for review and approval.

Applicant’s Proposed Condition:

Comment: Applicant believes that this requirement may be unduly onerous, especially
during peak construction periods where Project personnel could number as much as over
700 people, and requests that background investigations shall be conducted on any
Project personnel who comes into contact with hydrogen or hazardous materials and
planned operations personnel. This will be adequate to ensure that the necessary safety
measures are in place.
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SOIL&WATER-01

CEC Condition:

Prior to site mobilization, the project owner shall obtain both BLM’s AO and the CPM
approval for a site specific DESCP that ensures protection of water quality and soil
resources...for both the construction and operation phases of the project. This plan shall
address appropriate methods and actions...for the protection of water quality and soil
resources, demonstrate no increase in offsite flooding or sedimentation potential, and
identify all monitoring and maintenance activities. The project owner shall complete all
necessary engineering plans, reports, and documents necessary for both the AO and CPM
to conduct a review of the proposed project and provide a written evaluation as to
whether the proposed grading, drainage improvements, sediment control measures, and
flood management activities comply with all requirements...The plan shall contain the
following: Vicinity Map, Site Delineation, Drainage, Watercourses and Critical Areas,
Clearing and Grading, Soil Wind and Water Erosion Control, Project Schedule, BMPs,
Erosion Control Drawings, Agency Comments, Monitoring Plan (see SA/DEIS for
further information)

CEC Verification:

No later than ninety (90) days prior to start of site mobilization, the project owner shall
submit a copy of the DESCP to the County of Imperial, the RWQCB, the AO, and CPM
for review and comment. Both the AO and CPM shall consider comments received from
Imeprial County and RWQCB.

Applicant’s Proposed Verification:
Comment: Request to revise submission of the final DESCP from 90 days to 60 days
prior to start of construction.

SOIL&WATER-02

CEC Condition:

Prior to the use of recycled wastewater for operation of the SES Solar Two Project, the
project owner shall install and maintain metering devices as part of the water supply and
distribution system to monitor and record in gallons per day the volume of water supplied
to the SES Solar Two Project. The metering devices shall be operational for the life of the
project.

CEC Verification:

At least 60 days prior to use of any water source for SES Solar Two Project operation, the
project owner shall submit to the AO and CPM evidence that metering devices have been
installed and are operational on all water pipelines serving the project.

Applicant’s Proposed Verification:

Comment: Applicant requests that the verification of installed and operational meters be
modified from 60 days prior to use of any water source to the time when the water system
would be used.
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SOIL&WATER-07

CEC Condition:

The project owner shall prepare a detailed drainage map for existing conditions showing
the location of all watercourses on the site, including those not mapped in Soil and Water
Resources Figure 3 of this report, recognizing that site areas with visible evidence of past
flows are subject to future flows. The drainage map may be based on a geomorphic
evaluation based on aerial photographs, topographic maps, site visits, and other relevant
factors, and may be supplemented by a two-dimensional flow analysis at the discretion of
the project owner.

CEC Verification:

At least 90 days prior to the start of site mobilization, the project owner shall submit the
final drainage map, the Foundation Depth and Stability Report, and the Storm Water
Damage Monitoring and Response Plan, with supporting analysis, to the AO and CPM
for review and approval.

Applicant’s Proposed Verification:
Comment: Can the requested drainage plan in Soil and Water 7 be submitted with the
DESCP?

SOIL&WATER-07

CEC Condition:

The project owner shall ensure that all SunCatchers within flow areas as identified in the
above-referenced drainage map are designed to withstand 100-year storm water scour as
estimated by a SunCatcher Foundation Depth and Stability Report to be completed by the
project owner. The report shall include estimates of hydraulic conditions at each location
where SunCatchers are to be located in flood hazard areas and relevant scour calculations
for each location. Scour calculations shall be developed by a registered civil engineer
competent in scour calculation and include all relevant scour components including pier
scour, general scour, antidune trough depth, bend scour, and long-term degradation. An
assessment shall be made whether foundation widths should be increased for debris
production.

CEC Verification:

At least 90 days prior to the start of site mobilization, the project owner shall submit the
final drainage map, the Foundation Depth and Stability Report, and the Storm Water
Damage Monitoring and Response Plan, with supporting analysis, to the AO and CPM
for review and approval.

Applicant’s Proposed Condition:

Comment: Not clear on the statement: “an assessment shall be made to determine if
foundation widths should be increased to account for debris production”?
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Applicant’s Proposed Verification:
Comment: Is the intent of the scour analysis to provide scour estimates on a reach by
reach basis or for each individual SunCatcher unit?

SOIL&WATER-07

CEC Condition:

The project owner shall also develop a Storm Water Damage Monitoring and Response
Plan (SWDMRP) to evaluate potential impacts from storm water, including SunCatchers
that fail due to storm water flow or otherwise break and scatter mirror debris on to the
ground surface. The SWDMRP shall include the following elements: ¢ Detailed maps
showing the installed location of all SunCatchers. « Each SunCatcher shall be identified
by a unique ID number marked to show initial ground surface at its base and the depth of
the pylon below ground. « Minimum Depth Stability Threshold to be maintained of
pylons to meet long-term stability for applicable wind, water, and debris loading effects. ¢
Above and below ground construction details of a typical installed SunCatcher. « BMPs
to be employed to minimize the potential impact of broken mirrors to soil resources. ¢
Methods and response time of mirror cleanup and measures that may be used to mitigate
further impact to soil resources from broken mirror fragments. « Monitoring,
documenting, and restoring the soil surface when impacted by sedimentation or broken
mirror shards.

CEC Verification:

At least 90 days prior to the start of site mobilization, the project owner shall submit the
final drainage map, the Foundation Depth and Stability Report, and the Storm Water
Damage Monitoring and Response Plan, with supporting analysis, to the AO and CPM
for review and approval.

Applicant’s Proposed Verification:
Comment: Request to revise submission of the Stormwater Damage Monitoring and
Response Plan from 90 days to 60 days prior to start of construction.

SOIL&WATER-07

CEC Condition:

Monitor and Inspect Periodically, Before First Seasonal and After Every Storm Event: ¢
SunCatchers within Drainages or subject to drainage overflow: Inspect for tilting, mirror
damage, depth of scour compared to pylon depth below ground and the Minimum Depth
Stability Threshold, collapse, and downstream transport. « Drainage Channels: Inspect for
substantial migration or changes in depth, and transport of broken glass. « Constructed
Diversion Channels: Inspect for scour and structural integrity issues caused by erosion,
and for sediment and debris buildup. « Ground Surface: Inspect for changes in the surface
texture and quality from sediment buildup, erosion, or broken glass. Short-Term Incident-
Based Response:...Long-Term Design-Based Response: Inspection, short-term incident
response, and long-term design-based response may include activities both inside and
outside of the approved right of-way. For activities outside of the approved right-of-way,
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the project owner shall notify BLM and acquire environmental review and approval
before field activities begin. (see SA/DEIS for further information)

CEC Verification:
N/A

Applicant’s Proposed Condition:
Comment: Applicant recommends monitoring after 5 year storm events.

SOIL&WATER-08

CEC Condition:
N/A

CEC Verification:

Written assessments prepared by the County of Imperial and the RWQCB regarding the
project’s compliance with these requirements must be submitted to the AO and CPM for
review and approval 30-days prior to the start of power plant operation.

Applicant’s Proposed Verification:
How long does it take for agencies to complete "assessments"

SOIL&WATER-10

CEC Condition:

The project owner shall identify likely decommissioning scenarios and develop specific
decommissioning plans for each scenario that will identify actions to be taken to avoid or
mitigate long-term impacts related to water and wind erosion after decommissioning.
Actions may include such measures as a decommissioning SWPPP, revegetation and
restoration of disturbed areas, post-decommissioning maintenance, collection and
disposal of project materials and chemicals, and access restrictions.

CEC Verification:

At least 90 days prior to the start of site mobilization, the project owner shall submit
decommissioning plans to the AO and CPM for review and approval prior to site
mobilization. The project owner shall amend these documents as necessary, with
approval from the AO and CPM, should the decommissioning scenario change in the
future.

Applicant’s Proposed Condition and Verification:

Please consider adding the following condition of certification:

SOIL&WATER-XX Prior to the use of temporary/back-up water for the Solar Two
project, the project owner shall consult with and obtain approval of the CPM. The
project owner shall maintain and submit records of temporary/back-up water use to the
CPM.

Verification: At least 30 days prior to delivery of temporary/back-up water to the project
site, the project owner shall submit a report to the AO and CPM giving the reasons for the
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required use of this water. The report shall identify the source of water, the intended use,
the estimate the amount of water required, and the estimated date the primary water
supply will be available. The project owner shall update this report and records on the
amount of temporary/ back up water delivered monthly as long as temporary/back-up
water is required and approved.
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LAND-01

CEC Condition:

The project owner shall comply with the Subdivision Map Act (Pub. Resources Code
Section 66410-66499.58) by adhering to the provisions of Imperial County Land Use
Ordinance, Title 9, Division 8, Subdivision Ordinance, Section 90801.01 to ensure
legality of parcels and site control.

CEC Verification:

At least 30 days prior to construction of the SES Solar Two Project, the project owner
shall submit evidence to the CPM, indicating approval of the merger of parcels by
Imperial County, or written approval of another process (i.e., to adjust lot lines) that is
acceptable to the county. The submittal to the CPM shall include evidence of compliance
with all conditions and requirements associated with the approval of the Certificate of
Merger and/or Notice of Lot Line Adjustment by the county.

Applicant’s Proposed Condition:

General Comment: The Applicant is concerned with Staff’s assertion that impacts to
recreation will be mitigated to a level less than significant with the adoption of Condition
of Certification LAND-1. However, LAND-1 refers to compliance with the Subdivision
Map Act and not mitigating impacts to recreation. While the Applicant, as discussed
below, does not believe the Project would result in adverse impacts to recreation, a clear
understanding of the proposed condition is necessary. The Applicant requests that staff
clarify what condition of certification they were proposing.
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NOISE-04

CEC Condition:

Within 30 days of the project first achieving a sustained output of 80% or greater of rated
capacity, the project owner shall conduct a 25-hour community noise survey, utilizing the
same monitoring sites employed in the pre-project ambient noise survey as a minimum.
The survey shall also include the octave band pressure levels to ensure that no new pure-
tone noise components have been introduced. No single piece of equipment shall be
allowed to stand out as a source of noise that draws legitimate complaints. If the results
from the survey indicate that the project noise levels are in excess of 45 dBA Leq at the
residence located at 1510 Painted Gorge Road, additional mitigation measures shall be
implemented to reduce noise to a level of compliance with this limit.

CEC Verification:
N/A

Applicant’s Proposed Condition:

Comment: The applicant is unsure that a Project-only operation noise level of 45 dBA
Leq or less can be accurately or reliably measured there...the applicant proposes that two
sentences be added to NOISE-4 as appearing below, which in summary provides an
alternative method for evaluating Project-only noise and appears consistent with what the
applicant has found in staff assessments of conventional power plant projects (e.g., gas
turbine peaker plants)...

NOISE-06

CEC Condition:

Heavy equipment operation and noisy construction work relating to any project features
shall be restricted to the times of day delineated below:

Mondays through Fridays: 7:00 a.m. to 7:00 p.m.

Saturdays: 9:00 a.m. to 5:00 p.m.

Sundays and Holidays: No Construction Allowed

Haul trucks and other engine-powered equipment shall be equipped with mufflers that
meet all applicable regulations. Haul trucks shall be operated in accordance with posted
speed limits. Truck engine exhaust brake use shall be limited to emergencies.

CEC Verification:

Prior to ground disturbance, the project owner shall transmit to the CPM a statement
acknowledging that the above restrictions will be observed throughout the construction of
the project.

Applicant’s Proposed Condition:

Applicant requests that the condition be changed to allow construction for 24 hours, 7
days a week. A variance may be issued from Imperial County to allow construction
outside of the outlined times in the SA/DEIS. Typically, this would be handled through a
condition of the CUP that would allow for variance beyond the normal construction
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period with prior approval of the Imperial County planning department...Given the site
location, the Applicant believes that a restriction on construction time periods is not
necessary to avoid potentially significant impacts.

Applicant’s Proposed Verification:

Please revise the verification as follows: Prior to ground disturbance, the project owner
shall transmit to the CPM a statement acknowledging that the above restrictions will be
observed throughout the construction of the project. If the project owner desires a
variance from the restrictions on construction times, the project owner shall notify the
CPM no less than 24 hours in advance of such a request. The request shall identify the
dates and times of the variance, the activity to be performed, and the maximum expected
noise levels.
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TRANS-03

CEC Condition:
N/A

CEC Verification:

At least 3 months prior to the start of site mobilization, the project owner shall submit a
review of existing roadway pavement conditions to Imperial County for review and
comment and the CPM for review and approval. This review will include photographs
and the analysis of pavement and sub-surface conditions. The CPM will need to approve
the summary of existing pavement conditions prior to the commencement of
construction.

Applicant’s Proposed Verification:

Comment: Applicant requests that the analysis of sub-surface conditions be deleted.
Using photographic and/or video-graphic documentation, the Applicant would be able to
ensure complete documentation of existing roadway conditions.
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VIS-01

CEC Condition:

The project owner shall treat all non-mirror surfaces of all project structures and
buildings visible to the public....The project owner shall submit for CPM and BLM AO
review and approval, a specific Surface Treatment Plan [that includes]...A. description of
the rationale for the proposed surface treatment, including the selection of the proposed
color(s) and finishes; B. A list of each major project structure, building, tank, pipe, and
wall; the transmission line towers and/or poles; and fencing, specifying the color(s) and
finish proposed for each...; or according to a universal designation system; C. One set of
color brochures or color chips showing each proposed color and finish; D. specific
schedule for completion of the treatment; and E. procedure to ensure proper treatment
maintenance for the life of the project. (refer to SA/DEIS Conditions for more info)
The project owner shall not specify to the vendors the treatment of any buildings or
structures treated during manufacture, or perform the final treatment on any buildings or
structures treated in the field, until ...approval of the plan.

CEC Verification:

At least 90 days prior to specifying to the vendor the colors and finishes of the first
structures or buildings that are surface treated during manufacture, the project owner
shall submit the proposed treatment plan to BLM’s AO and the CPM for review and
approval and simultaneously to Imperial County for review and comment. The CPM and
BLM AO shall make a field determination of an appropriate color from the BLM
Environmental Color Chart and provide guidance t the proponent to maximize
effectiveness of mitigation. If BLM’s Authorized Officer and the CPM determine that the
plan requires revision, the project owner shall provide to BLM’s AO and the CPM a plan
with the specified revision(s) for review and approval by BLM’s Authorized Officer and
the CPM before any treatment is applied. Any modifications to the treatment plan must
be submitted to BLM’s AO and the CPM for review and approval.

Applicant’s Proposed Condition:

Comment: While the Applicant is currently investigating the feasibility of painting the
backs of the mirror facets a color that would minimize the visual intrusion, there are
many surfaces on the SunCatchers that cannot be painted due to the temperatures they
would reach in the production of energy. The Applicant requests that this condition be
deleted as it may be infeasible to comply. Additionally, the Applicant does not believe
that this would be necessary to mitigate any potentially significant visual impacts.

VIS-02

CEC Condition:

To the extent feasible, consistent with safety and security considerations, the project
owner shall design and install all permanent exterior lighting and all temporary
construction lighting such that a) lamps and reflectors are not visible from beyond the
project site, including any off-site security buffer areas; b) lighting does not cause
excessive reflected glare; c) direct lighting does not illuminate the nighttime sky, except
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for required FAA aircraft safety lighting; and shall employ on-demand lighting
technology such as a radartriggered audio-visual warning system; d) illumination of the
project and its immediate vicinity is minimized, and e) the plan complies with local
policies and ordinances.

CEC Verification:

At least 90 days prior to ordering any permanent exterior lighting or temporary
construction lighting, the project owner shall contact BLM’s Authorized Officer and the
CPM to discuss the documentation required in the lighting mitigation plan.

Applicant’s Proposed Verification:
Comment: Applicant proposes to change 90 days prior to 30 days prior.

VIS-03

CEC Condition:

To reduce the prominence of the proposed new segment of transmission line paralleling
Highway 1-8, the applicant shall set back the transmission line at least 1/2 mile from
Highway 1-8 within the project site. This measure applies only to that portion of the
proposed transmission line paralleling Highway I-8 within the project site boundaries.

CEC Verification:

At least 90 days prior to start of construction, the project owner shall present to BLM’s
Authorized Officer and the CPM a revised plan depicting how the proposed transmission
line will be set from the highway. If BLM’s Authorized Officer and the CPM determine
that the plan requires revision, the project owner shall provide to BLM’s Authorized
Officer and the CPM a revised plan for review and approval by BLM’s Authorized
Officer and the CPM. The project owner shall not begin construction until receiving
BLM Authorized Officer and CPM approval of the revised plan.

Applicant’s Proposed Condition:

Comment: Per the Project Map docketed on October 28, 2009, the transmission line
interconnection no longer parallels 1-8 within the project boundary.

VIS-04

CEC Condition:

To reduce the visual dominance and glare effects of the SunCatchers to motorists on
Highway 1-8, the applicant shall employ a combination of measures as necessary,
including set-backs of the nearest SunCatcher units to a distance of 500 feet from the
adjoining roadway or as necessary to avoid excessive glare and reduce visual height and
dominance of SunCatchers, slatted fencing as described under Condition of Certification
VIS-6, and setbacks of SunCatcher units from project fencing.

CEC Verification:
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At least 90 days prior to start of construction, the project owner shall present to BLM’s
Authorized Officer and the CPM a revised plan depicting how the proposed SunCatchers
will be set back from the highway. If BLM’s Authorized Officer and the CPM determine
that the plan requires revision, the project owner shall provide to BLM’s Authorized
Officer and the CPM a revised Plan for review and approval by BLM’s Authorized
Officer and the CPM. The project owner shall not begin construction until receiving
BLM Authorized Officer and CPM approval of the revised plan.

Applicant’s Proposed Condition:

The Applicant is currently preparing an additional Glint and Glare study to address
concerns of potential Glint and Glare to motorists on 1-8 and Evan Hewes Highway...
VIS-4 does not accomplish a significant reduction in the size and scale of the project that
would diminish its overall visual dominance in the viewshed by applying minimal
increase in the setback...Applicant requests that VIS-4 be revised as follows: VIS-4: To
reduce the visual dominance and glare effects of the SunCatchers to motorists on
Highway 1-8, the applicant shall employ a combination of measures as necessary,
including set-backs of the nearest SunCatcher units to a minimum distance of 360 feet
from 1-8 and 50 feet from Evan Hewes as necessary to avoid excessive glare and reduce
visual height and dominance of SunCatchers, security fencing, and setbacks of
SunCatcher units from project fencing.

VIS-05

CEC Condition:

In order to off-set unavoidable adverse impacts to visitors on the Anza Trail and Yuha
Desert ACEC, the project owner shall contribute funds to the National Park Service
(NPS) and BLM, specifically to provide improvements to benefit visitors on the Anza
Trail. Such improvements could include, but not be limited to, interpretive displays or
exhibits, improvements to use areas, mounted telescopes, or other improvements to be
determined by the NPS and BLM.

CEC Verification:

The project owner shall coordinate closely with the BLM and, NPS, and contribute funds
to mitigate for visual impacts to recreational users of the Anza Trail. The funds will be
used by the agencies to improve the recreational experience for Anza Trail visitors
through such means as interpretive signage, improvements to camping facilities,
provision of view scopes at campsites or vista points, or other measures as appropriate.
The amount and payment of funds will be determined by the two agencies commensurate
with the loss scenic integrity of the Anza Trail experience. The project owner shall
provide funds to the two agencies as approved by the Compliance Project Manager
(CPM) within 180 days of the start of construction, and specify that the funds would be
used for the area affected by the SES Solar Two Project.

Applicant’s Proposed Verification:

Comment: Applicant requests that the timeline for providing funds be revised from 180
days to 30 days.
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VIS-06

CEC Condition:

The project owner shall develop and implement a glare mitigation plan that minimizes
visibility of the SunCatcher mirrors to both east-and west-bound traffic on Highway 1-8
utilizing one or more measures, which may include but is not limited to 20-foot tall
slatted fencing, particularly at the eastern and western boundaries near the highway; earth
berms, and/or an increase in the setbacks of the SunCatcher units from the roadway; and
must include a SunCatcher Mirror Positioning Plan (MPP) describing how the outermost
rows of SunCatchers could be positioned in order to avoid or minimize the most intensive
potential glare incidents on motorists as called for under Condition of Certification
TRANS-4. The plan shall include a glare complaint resolution form to be distributed to
the CPM, BLM, NPS, and Imperial County as a means to identify glare issues.

CEC Verification:

At least 90 days prior to start of construction, the project owner shall present to BLM’s
Authorized Officer and the CPM a glare mitigation plan describing a proposed set of
measures to reduce the most intensive potential glare events to motorists. If earth berms
are proposed as part of the plan, the applicant shall submit a grading plan including
contour grading, and a revegetation plan. If BLM’s Authorized Officer and the CPM
determine that the plan requires revision, the project owner shall provide to BLM’s
Authorized Officer and the CPM a revised plan for review and approval by BLM’s
Authorized Officer and the CPM. The project owner shall not begin construction until
receiving BLM Authorized Officer and CPM approval of the revised plan.

Applicant’s Proposed Condition:

Applicant is currently preparing an additional Glint/Glare Plan to be submitted to the
CEC and BLM prior to the SSA/FEIS to determine what if any potential for Glint/Glare
effects to nearby roadway travellers exists... The Applicant proposes that VVIS-6 be revised
as follows:

VIS-6: The project owner shall develop and implement a glare mitigation plan that
minimizes visibility of the SunCatcher mirrors to both east-and west-bound traffic on
Highway 1-8 utilizing one or more measures, which must include a SunCatcher Mirror
Positioning Plan (MPP) describing how the outermost rows of SunCatchers could be
positioned in order to avoid or minimize the most intensive potential glare incidents on
motorists as called for under Condition of Certification TRANS-4. The plan shall include
a glare complaint resolution form to be distributed to the CPM, BLM, NPS, and Imperial
County as a means to identify glare issues.

Applicant’s Proposed Verification:

Applicant requests that the presentation of the glare mitigation plan be revised from 90
days to 30 days.
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VIS-07

CEC Condition:

In order to minimize the visual prominence of the proposed staging area to motorists on
I-8, the project owner shall provide a revised site plan for staging that includes a set-back
of at least ¥2-mile or more from the highway, and a description of measures to identify
and address biological and cultural issues potentially connected to the plan. In addition,
the project owner shall provide a re-vegetation plan describing how the staging site will
be restored following construction. The plan shall call for beginning of restoration of the
site within the shortest feasible time following completion of construction.

CEC Verification:
At least 90 days prior to start of construction, the project owner shall present to BLM’s
Authorized Officer and the CPM a revised staging area site plan.

Applicant’s Proposed Verification:

Comment: Applicant requests that the presentation of the staging area site plan be revised
from 90 days to 30 days.
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WASTE-06

CEC Condition:

The project owner shall provide a reuse/recycling plan for at least 50% of construction
and demolition materials prior to any building or demolition, including
closure/decommissioning...Project mobilization and construction shall not proceed until
the CPM and AO issue an approval document.

CEC Verification:
At least 60 days prior to the start of any construction or demolition activities, the project
owner shall submit a reuse recycling plan to the CPM and AO for review and approval.

Applicant’s Proposed Verification:

Comment: Applicant requests that the submittal timeline for the reuse/recycling plan be
revised from 60 days to 30 days.
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COMPLIANCE-07

CEC Condition:

Monthly Compliance Report: The first Monthly Compliance Report is due one month
following the Energy Commission business meeting date upon which the project was
approved, unless otherwise agreed to by BLM’s AO and the CPM. The first Monthly
Compliance Report shall include the AFC number and an initial list of dates for each of
the events identified on the Key Events List. The Key Events List Form is found at the
end of this section. (refer to SES Solar Two SA DEIS Conditions for more info)

CEC Verification:
N/A

Applicant’s Proposed Condition:

Change COMPLIANCE-6 in previous conditions to COMPLIANCE-7 (global) for
monthly reporting - Some conditions implicitly indicate the Monthly Reporting is to be
performed prior to construction and during construction.

COMPLIANCE-08

CEC Condition:

Annual Compliance Report: After construction of each power plant is complete or when
a power plant goes into commercial operations, the project owner shall submit Annual
Compliance Reports instead of Monthly Compliance Reports. The reports are for each
year of commercial operation and are due to BLM’s AO and the CPM each year at a date
agreed to by BLM’s AO and the CPM. Annual Compliance Reports shall be submitted
over the life of the project unless otherwise specified by BLM’s AO and the CPM. Each
Annual Compliance Report shall include the AFC number, identify the reporting period
and shall contain the following: (refer to SES Solar Two SA DEIS Conditions for
more info)

CEC Verification:
N/A

Applicant’s Proposed Condition:

Change COMPLIANCE-7 in previous conditions to COMPLIANCE-8 (global) for
annual reporting.
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1.1 AIR QUALITY

This section presents a discussion of the potential impacts related to air quality during construction and

operations of the SWWRF upgrades related to the Imperial Valley Solar Project.

The discussion below includes the affected environment, environmental consequences, cumulative
impacts, mitigation measures, and applicable LORS. Public health is addressed separately in Section 2.16.

1.1.1 Affected Environment

The affected environment is substantially unchanged from that presented in the AFC. Specifically, the
climate and meteorology discussions in the AFC have not changed. The existing air quality has been

updated as shown in Table 2.2-1.

Table 2.2-1
Ambient Air Quality Data
Most Stringent
Ambient Air Quality
Units Standard 2004 2005 2006 2007 2008
Ozone (O3)

Maximum 1-hour concentration ppm 0.09 0.096 0.122 0.129 0.118 0.135
Maximum 8-hour concentration ppm 0.070 0.08 0.097 0.101 0.094 0.084
Nitrogen Dioxide (NOz)

Maximum 1-hour concentration ppm 0.053 0.067 0.065 0.066 0.071 0.081
Annual concentration ppm 0.030 0.013 0.011 0.011 0.011 0.009
Carbon Monoxide (CO)

Maximum 1-hour concentration ppm 20 2 4.2 3.1 25 3.1
Maximum 8-hour concentration ppm 9.0 1.17 2.23 2.59 1.67 1.71
Respirable Particulate Matter (PMxo)

Maximum 24-hour concentration pg/m3 50 57 81 146 117 88.2
Annual concentration pg/m3 20 354 339 433 475 32.7
Fine Particulate Matter3 (PM2s)

Maximum 24-hour concentration pg/m3 35 25.1 22.1 21.1 18.2 17
Annual concentration pg/m3 12 9.7 9.4 8.8 8.5 8.1
Sulfur Dioxide (SO2
Maximum 24-hour concentration ppm 0.04 0.003 0.002 0.041 0.004 0.007
Annual concentration ppm 0.03 0.000 0.000 0.001 0.001 0.001

Notes:

ppm = parts per million; pug/m3 = micrograms per cubic meter

Sources: CARB 2010a; EPA 2009a.
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The Salton Sea Air Basin (SSAB) is currently classified as a nonattainment for the federal and state ozone
standards, the federal and state PM;, standards, and the federal PM, 5 standards. Table 2.2-2 summarizes
the SSAB’s federal and state attainment designations for each of the criteria pollutants.

Table 2.2-2
SSAB Attainment Classification
Pollutant Federal Designation State Designation
Ozone Moderate Nonattainment Nonattainment!
Carbon Monoxide Attainment Attainment
PMio Serious Nonattainment Nonattainment
PM2s Nonattainment? Unclassified
Nitrogen Dioxide Attainment Attainment
Sulfur Dioxide Attainment Attainment
Lead Attainment Attainment
Sulfates (SO4) — Attainment
Hydrogen Sulfide (H2S) — Unclassified
Vinyl Chloride — Unclassified
Visibility Reducing Particles — Unclassified

Source: CARB 2010b. EPA 2009h.

Notes:
1 CARB has not issued area classifications based on the new state 8-hour standard. The previous classification for the 1-hour Oz standard

was Moderate.
2 The portion of Imperial County encompassing the urban and surrounding areas of Brawley, Calexico, El Centro, Heber, Holtville,

Imperial, Seeley, and Westmorland is designated nonattainment; the remainder of the SSAB is designated unclassifiable/attainment.

1.1.2 Environmental Consequences

This section describes the potential air quality impacts from the upgrade to the SWWRF. A discussion of
the potential emission sources during construction and operation of the upgrade to the SWWREF is
presented in this section. The SWWRF upgrade and associated activities will result in minor changes that
will not cause significant construction or operations related impacted to air quality.

The ICAPCD has established significance thresholds to assist lead agencies in determining whether a
proposed project may have a significant air quality impact (ICAPCD 2007). Project-related air quality
impacts estimated in this environmental analysis would be considered significant if any of the applicable
significance thresholds presented in Table 2.2-3 are exceeded.

Table 2.2-3
ICAPCD Air Quality Significance Thresholds
(pounds/day)
Criteria Pollutant Construction (pounds/day) | Operation (pounds/day)
Carbon Monoxide (CO) 550 550
Oxides of Nitrogen (NOx) 100 55
Volatile Organic Compounds (VOC) 75 55
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Oxides of Sulfur (SOx) — 150
Particulate Matter (PMio) 150 150
Particulate Matter (PMz.s) — —
Source: ICAPCD 2007.

For nonattainment pollutants, if emissions exceed the thresholds shown in Table 2.2-3, a project could
also have the potential to result in a cumulatively considerable net increase in these pollutants, and thus it
could have a cumulatively significant impact on the ambient air quality.

The ICAPCD has not adopted health impact thresholds for CEQA purposes. However, a source of TACs
that uses Best Available Control Technology would be considered by the ICAPCD to be acceptable for
permitting purposes if its TAC emissions resulted in a lifetime cancer risk less than 10 in one million over
a 70-year lifetime for sensitive receptors (Hernandez 2010a).

1.1.2.1 Project Construction Emissions

The primary emission sources during construction of the proposed SWWRF Improvements would include
exhaust from heavy construction equipment and vehicles and fugitive dust generated in areas disturbed by
grading, excavating, and erection of facility structures.  Different areas within the proposed SWWRF
site would be disturbed at different times over this period. Estimated land disturbance for construction
activities is assumed to be five acres.

Emissions from the construction phase of the project were estimated through the use of emission factors
from the URBEMIS 2007, Version 9.2.4, land use and air emissions model (Jones & Stokes Associates
2007). For the purposes of modeling, it was assumed that the proposed project would commence in
November 2010 and would last approximately 5 months. Construction phases and associated durations
would include the following: demolition (3 weeks), rough grading (6 weeks), sludge drying beds
(10 weeks), installation of yard piping (18 weeks), concrete work (10 weeks), building construction (8
weeks), architectural coatings (3 weeks), mechanical work (14 weeks), electrical work (12 weeks), and
final grading and cleanup (4 weeks). Several of these phases would overlap with one another. For the
analysis, it was generally assumed that heavy construction equipment would be operating at the site for
approximately 8 hours per day, 5 days per week (22 days per month), during project construction.

Fugitive dust emissions from the construction of the SWWRF would result from:

e Site grading/excavation activities at the construction site;
o Installation of new structures and water line; and
e Onsite travel on unpaved surfaces.
Combustion emissions during construction would result from:
e Exhaust from the off-road construction equipments, including diesel construction equipment

used for site grading, excavation, and construction of onsite structures, and water trucks used to
control construction dust emissions;
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e Exhaust from on-road construction vehicles, including pickup trucks and diesel trucks used to
transport workers and materials around the construction site, and from diesel trucks used to
deliver concrete, equipment, and construction supplies to the construction site; and,

e Exhaust from vehicles used by workers to commute to the construction site.

The equipment mix anticipated for each phase construction activity was based on typical construction
practices, and is indicated in Appendix 2.2. The equipment mix is meant to represent a reasonably
conservative estimate of construction activity. To account for fugitive dust control measures in the
calculations, it was assumed that the active sites would be watered at least two times daily, resulting in an
approximately 55% reduction of particulate matter.

Table 2.2-4 shows the estimated maximum daily construction emissions associated with the construction
phase of the proposed project.

Table 2.2-4
Estimated Maximum Daily Construction Emissions
(pounds/day)
VOC NOx CO SOx PM1o PMa2s
Proposed Project Emissions 10.61 58.56 41.48 0.01 26.24 8.12
Pollutant Threshold 75 100 550 — 150 —
Threshold Exceeded? No No No — No —

Source: URBEMIS 2007 Version 9.2.4. See Appendix 2.2 for complete results.

Note:
The emissions shown are the maximum values for any construction year.

As shown, construction emissions would not exceed the ICAPCD’s daily thresholds for VOC, NOx, CO,
or PM10. As such, construction of the proposed project would result in a less-than-significant impact. In
order to further reduce emissions, mitigation is provided (see Section 2.2.4, Mitigation Measures,
Mitigation Measure AQ-1). This mitigation is consistent with the standard mitigation measures identified
in the ICAPCD’s CEQA Air Quality Handbook.

Table 2.2-5 shows the estimated annual construction emissions associated with the construction phase of
the proposed project.

Table 2.2-5
Estimated Annual Construction Emissions
(tons/year)
Construction Year VoC NOx (60) SO« PM1o PMz2s
2010 0.23 1.47 1.09 0.00 0.38 0.15
2011 0.45 2.57 2.02 0.00 0.48 0.22

Source: URBEMIS 2007 Version 9.2.4. See Appendix 2.2 for complete results.
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1.1.2.2 Project Operations Emissions
1.1.2.2.1 Wastewater Treatment

The operational VOC emissions from the wastewater treatment processes were estimated using emission
factors from the Joint Emission Inventory Program (JEIP) Report (CH2M-Hill 1993). These emission
factors are specific to different wastewater processes found at facilities in the SCAQMD. The JEIP was a
comprehensive source testing and data analysis program to develop an emission inventory pursuant to
SCAQMD Rule 1179 (Publicly Owned Treatment Works Operations). For the analysis of operation, the
baseline emissions from the existing SWWRF were based on the current influent flow rate of 0.12 million
gallons per day (MGD), average dry weather flow. For the upgraded SWWRF, an influent flow of 0.25
MGD, corresponding to the future treatment capacity, was used. It should be noted, however, that the
treatment capacity of the SWWRF will not be increased as a result of the proposed upgrade. The JEIP
Report factors for the following treatment processes were used to estimate the process emissions for the
existing SWWREF:

e Activated Sludge — Mechanical

e Secondary Clarifiers

The SWWRF upgrade would replace the reaction basins and mechanical aerators with membrane
bioreactor (MBR) technology using diffused aeration. The facility would use membrane filters for
removal of suspended solids instead of secondary sedimentation basins. Lastly, the upgrade would add
new sludge drying beds. Accordingly, the JEIP Report factors for the following treatment processes were
used to estimate the process emissions for the upgraded SWWRF:

e Activated Sludge — Diffused Air
e Sludge Drying Bed - Static

The JEIP Report emission factors were expressed in units of pounds of VOC as carbon (C) per MGD per
year. VOC emissions were converted to report them as methane (CH4)*: thus a factor of 1.33 (molecular
weight of CH4 divided by molecular weight of C or 16/12 = 1.33). The emission factors were multiplied
by the respective influent flow rates and divided by 365 days per year to calculate the daily emissions for
the existing and upgraded SWWRF.

The estimated daily VOC emissions from the existing and upgraded SWWRF are shown in Table 2.2-6,
along with the net change in daily emissions resulting from the proposed project. The estimated annual
emissions are shown in Table 2.2-7. Detailed calculations are shown in Appendix 2.2.

1 While the VOC emissions are reported as CH,, they are not likely to be emitted as CH,, a greenhouse gas.

Aerobic treatment processes are not anticipated to emit CH,.
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1.1.2.2.2 Motor Vehicles

Operations and maintenance activities would potentially increase staffing by up to two additional staff
specific to the upgraded tertiary treatment plant operations and maintenance requirements. In addition,
new long-term operational deliveries for the improved SWWRF may include:

e Chemical (Sodium Hypochlorite) delivery: once every 2 or 3 months, scheduled if feasible to
coincide with delivery to the nearby water treatment plant;

e Chemical (Citric Acid) delivery: once or twice per year, delivered in a chemical tote on a flatbed
truck;

e Additional equipment maintenance deliveries, several times per year depending on upgraded
equipment requirements; and

e Sludge removal, estimated at several truckloads annually. Sludge will be stockpiled on the site
until sufficiently dried and then hauled to an appropriate landfill or disposal site.

Maximum daily motor vehicle emissions associated with operation of the proposed project were
estimated using emission factors derived using CARB’s motor vehicle emission inventory program,
EMFAC2007 (CARB 2007). EMFAC2007 can generate total emissions and total vehicle-miles traveled
for the fleet in a class of motor vehicles within a county, air basin, or air quality management district for a
particular study year. For this analysis, Imperial County and calendar year 2011, the anticipated initial
year of operation, were selected. Because the age of the vehicles analyzed within this report is unknown,
the full range of vehicle model years in EMFAC2007 was used (refer to Appendix 2.2 for detailed
calculations). The estimated daily emissions from motor vehicles are shown in Table 2.2-6. The estimated
annual emissions are shown in Table 2.2-7.

1.1.2.2.3 Generator Set

The proposed project would utilize a 275-kW (422 horsepower) diesel engine-generator set. It is
estimated that the emergency generator set would be utilized approximately 2 hours per day, and a
maximum of 50 hours per year. Utilizing current CARB and USEPA engine standards (Tier 3), the
emissions resulting from operation of the generator set have been estimated and are included in
Table 2.2-6. The estimated annual emissions are shown in Table 2.2-7.

1.1.2.2.4 Emissions Summary

The estimated daily emissions from treatment processes, motor vehicles, and the generator set are shown
in Table 2.2-5, along with the net change in daily emissions resulting from the proposed project. As
shown in Table 2.2-5, the operational emissions would be less than the ICAPCD significance thresholds,
and the operation of the proposed project would have a less-than-significant impact on air quality.
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Table 2.2-6
Estimated Maximum Daily Operational Emissions

(pounds/day)

VoC NOx (60] SO« PMio PM2s

Existing SWWRF 0.009 — — — — —

Upgraded SWWRF (Proposed Project)

Wastewater Treatment 0.034 — — — — —
Employee Trips 0.03 0.03 0.29 0.00 0.00 0.00
Sludge Removal Trips 0.49 6.20 2.38 0.01 0.23 0.23
Emergency Generator* 1.86 5.58 4.84 0.01 0.28 0.25
Total Emissions 241 11.81 7.51 0.02 0.51 0.48

Net Emissions 2.40 11.81 7.51 0.02 0.51 0.48

Pollutant Threshold 55 55 550 150 150 —

Threshold Exceeded? No No No No No —

Source: See Appendix 2.2 for complete results.
*PM2.5 emissions assumed to be 90% of PM1o emissions.

Table 2.2-7 shows the net change in estimated annual emissions associated with operation of the proposed

project.
Table 2.2-7
Estimated Annual Operational Emissions
(tons/year)
VOC NOx Co SOx PMuo PMzs
Existing SWWRF 0.003 — — — — —
Upgraded SWWRF (Proposed Project)
Wastewater Treatment 0.006 — — — — —
Employee Trips 0.004 0.004 0.038 0.000 0.000 0.000
Sludge Removal Trips 0.000 0.003 0.001 0.000 0.000 0.000
Delivery Trucks 0.000 0.001 0.001 0.000 0.000 0.000
Emergency Generator* 0.070 0.023 0.060 0.000 0.003 0.003
Total Emissions 0.080 0.031 0.100 0.000 0.003 0.003
Net Emissions 0.077 0.031 0.100 0.000 0.003 0.003

Source: See Appendix 2.2 for complete results.
*PM2.5 emissions assumed to be 90% of PM1o emissions.

1.1.2.3 Greenhouse Gas Emissions

In 2006, the California Legislature passed and Governor Schwarzenegger signed the California Global
Warming Solutions Act of 2006 (AB32) directing the California Air Resources Board (CARB) to develop
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regulations to achieve the goal of reducing statewide greenhouse gas (GHG) emissions to 1990 levels by
2020. Additionally, California’s current Renewables Portfolio Standard (RPS) is intended to increase the
share of renewable energy to 20% by the end of 2010. Based on Governor Schwarzenegger’s Executive
Order calling for a statewide 33% RPS, the Climate Change Scoping Plan developed to implement AB 32
anticipates that California will have 33% of its electricity provided by renewable resources by 2020.

GHGs contributed from the proposed project would consist of carbon dioxide (CO;), methane (CH,), and
nitrous oxide (N,O). The proposed project would result in (1) construction GHG emissions associated
with construction equipment and vehicle trips and (2) operational GHG emissions associated with the
operation of motor vehicles, the emergency generator, and electrical generation. The proposed project
would assist in the attainment of the state’s goals by supplying recycled water to the proposed Imperial
Valley Solar Two Project, thereby expediting the generation of renewable energy in California in place of
a typical fossil-fuel-fired power plant. Excess reclaimed water may also be available for other reclaimed
uses within the Seeley CWD service area to conserve the use of potable water. Additionally, the proposed
project would utilize premium efficiency motors to conserve energy associated with operation of the
upgraded SWWRF. The project would therefore be consistent with state initiatives aimed at reducing
GHG emissions, and impacts with respect to GHG emissions and climate change would be less than
significant.

1.1.2.4 Odors

The upgrades to the SWWRF may have the potential to cause more odorous activities, due to the tertiary
treatment of additional wastewater. Although, since the existing facility already has odorous activities,
generally small increases in odorous activities are not perceptible to most people. Thus, it is expected that
odors from the SWWRF Project will be similar to those from the existing facility with no potentially
significant impacts.

1.1.3  Cumulative Impacts

Since the SWWREF is located approximately 13 miles from the Imperial Valley Solar Project, the potential
air quality impacts from each portion of the project will not be additive. Thus, no additional cumulative
analysis will be conducted for the SWWRF project. The AFC and subsequent responses to Data Requests
determined that no significant cumulative impacts are associated with the Imperial Valley Solar Project,
and none are identified as part of this analysis.

CEQA requires that environmental documents evaluate potential cumulative impacts, and while no
cumulative impacts between the SWWRF and the Imperial Valley Solar Project are anticipated, there are
potential cumulative impacts related to a reduction in water entering the New River and ultimately the
Salton Sea, potentially increasing exposure of sea bed leading to windborne particulates. While on a
project specific basis, the water level reduction from the SWWRF would not create a noticeable change in
the environment, as discussed above this reduction must be evaluated in light of several closely related
projects that may cause a cumulatively considerable impact when the SWWRF’s incremental effects are
included.

The effect of reduced inflow volumes from the New River, as well as other sources, on the Salton Sea due
to these potential cumulative projects would ultimately reduce the total surface area of the Salton Sea and
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expose multiple acres of land that are currently submerged by water (playa). The potential effect would be
the exposure of this sediment and a resulting increase in potential windborne sediments and dust
suspension.

Similar to the findings from the Draft and Final 11D Water Conservation and Transfer Project EIR/EIS,
the removal of the current levels of effluent that is currently being discharged into the New River from the
SWWRF would translate to only a minimal impact, and would not noticeably or substantially reduce the
existing water levels of the Salton Sea. Currently, the SWWREF is only operating at a permitted 200,000
gallons per day (gpd) level and is only capable of treating that amount. The SWWRF currently discharges
effluent treated to secondary standards via an unlined channel to the New River. Current influent flow
rate to the treatment facility and outflow to the New River is approximately 112,000 gpd based upon
recorded effluent flow data. As previously discussed, over the past several years, discharge from the
facility has exceeded allowed effluent limits, and the District has received notices of violations. (URS
September 2009).

Similar to the projects addressed in the cumulative section of the 11D Water Conservation and Transfer
Project EIR/EIS, the existing level of water entering the New River from the current SWWRF operations
is not sufficient to either directly, indirectly, or cumulatively create any significant new impacts beyond
what has already been addressed in the identified environmental documents. The current 120,000 gpd
corresponds to approximately .34 acre-feet of daily water, or approximately 124 acre-feet per year (afy).
While more in-depth hydrology and biology studies are being completed at this time, 124 afy is not
anticipated to have a noticeable difference on current or proposed Salton Sea water levels. No cumulative
air quality impacts are anticipated due to the SWWRF project related to the removal of the existing
effluent entering the New River, beyond the direct and indirect significant and unavoidable impacts
attributed to the 11D Water Conservation and Transfer Project regarding an increase in exposed playa due
to Salton Sea water level reductions.

1.1.4 Mitigation Measures

The only additional mitigation measures that are recommended based on the SWWRF upgrades are
related to dust control mitigation measures to limit fugitive dust emissions. The District will ensure that
the contractor manages and controls fugitive dust pursuant to local requirements. :

1.1.5 LORS Compliance

Most of the LORS presented in Section 5.2.5 of the Imperial Valley Solar Project AFC are applicable to
the SWWRF upgrade Project. Newly proposed and adopted LORS are discussed below and summarized
in Table 2.2-9. Where applicable, the SWWRF Project will comply with these LORS.

Table 2.2-9
Laws, Ordinances, Regulations, and Standards

Applicable LORS Description

Federal

40 Code of Federal Regulations | Nonattainment New Source Review (NSR) requires a permit and requires Best Available
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Table 2.2-9

Laws, Ordinances, Regulations, and Standards

(Continued)

Applicable LORS

Description

(CFR) Parts 51 and 52 Control Technology (BACT) and offsets for major sources. Permitting and enforcement
delegated to ICAPCD. Prevention of Significant Deterioration (PSD) requires major sources
or major modifications to major sources to obtain permits for attainment pollutants.

40 CFR Part 60 New Source Performance Standards (NSPS), Subpart IIl Standards of Performance for
Stationary Compression Ignition Internal Combustion Engines. Establishes emission
standards for compression-ignition internal combustion engines.

State

Health and Safety Code (HSC) | Permitting of source needs to be consistent with Air Resources Board (ARB) approved

Section 40910-40930 Clean Air Plans.

HSC Section 41700 Restricts emissions that would cause nuisance or injury.

California Code of Regulations

Airborne Toxic Control Measure (ATCM) for Stationary Compression Ignition Engines.
Limits the types of fuels allowed, establishes maximum emission rates, and establishes

(CCR) Section 93115 . . . Co .
recordkeeping requirements on stationary compression-ignition engines.
Local
Requires an Authority to Construct before construction of an emission source occurs.
ICAPCD Rule 201 Permits Prohibits operation of any equipment that emits or controls air pollutants without first
obtaining a Permit to Operate.
ICAPCD Rule 207 New and Specifies BACT and offsets requirements for a new or modified emissions unit that has

Modified Stationary Source
Review

potential to emit any regulated pollutants.

ICAPCD Rule 400 Fuel Burning
Equipment — Oxides of Nitrogen

Limits the emission levels of oxides of nitrogen from any source to no more than 140 Ibs/hr
of NO, calculated as NO..

ICAPCD Rule 401 Opacity of Limits the opacity of discharges from any single source to less than 20% opacity or No. 1
Emissions on the Ringlemann Chart.
ICAPCD Rule 403 General Limits the concentration of the discharge of air contaminants, combustion contaminants,

Limitations on the Discharge of
Air Contaminants

and particulate matter into the atmosphere.

ICAPCD Rule 405 Sulfur
Compounds Emission
Standards, Limitations, and
Prohibitions

Limits the concentration of the discharge of sulfur compounds and the sulfur content of
liquid fuels.

ICAPCD Rule 407 Nuisances

Prohibits the discharge from any source of any air contaminant that may cause injury,
detriment, nuisance, or annoyance to any considerable number of persons or the public, or
which endangers such persons or public or which may cause injury or damage to business
or property.

ICAPCD Rule VIl Fugitive Dust
Rules 800 through 806

These rules identify mitigation requirements to reduce fugitive dust emissions.

ICAPCD Rule 1101 New
Source Performance Standards

Incorporates the Federal NSPS (40 CFR 60) rules by reference.
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1.1.5.1 Federal

National Ambient Air Quality Standards

On January 22, 2010, the U.S. Environmental Protection Agency (EPA) announced a new hourly
NO, standard of 100 parts per billion (ppb) based on the 3-year average of the 98"-perentile of
the annual distribution of daily maximum 1-hour concentrations. The final rule for the new
hourly NAAQS was published in the Federal Register on February 9, 2010, and became effective
on April 12, 2010.

On December 8, 2009, EPA issued a proposed rule for a new one-hour SO, standard within the
range of 50-100 ppb, based on the three-year average of the annual 99" percentile (or 4™ highest)
of one-hour daily maximum concentrations. The new rule is expected to be effective in June
2010. The EPA also proposes to revoke both the existing 24-hour and annual primary SO,
standards.

On January 19, 2010, EPA issues a proposed rule to slower the eight-hour primary standard,
which was at 0.075 ppm in the 2008 final rule, to a lower level within the range 0.060 to 0.070
parts per million (ppm). The new rule is expected to be effective in August 2010.

Greenhouse Gas Regulations

On July 11, 2008, the U.S. EPA gave Advance Notice of Proposed Rulemaking: Regulating
Greenhouse Gas Emissions under the Clean Air Act (CAA). It reviewed various CAA provisions
that may be applicable to regulate GHGs and examined the issues that regulating GHGs under
those provisions may raise. It also provided information regarding potential regulatory
approaches and technologies for reducing GHG emissions and raised issues relevant to possible
legislation and the potential for overlap between legislation and CAA regulation. The Congress
instructed the U.S. EPA to publish a proposed mandatory greenhouse gas rule using its authority
under the existing CAA in September 2008 and a final rule by June 2009.

The Proposed Mandatory Greenhouse Gas Reporting Rule public comment period ended June 9,
2009. The comment period was open for 60 days, following publication of the proposed rule in
the Federal Register, April 10, 2009. In general, U.S. EPA proposes that suppliers of fossil fuels
or industrial greenhouse gases, manufacturers of vehicles, and engines, and facilities that emit
25,000 metric tons or more per year of GHG emissions submit annual reports to U.S. EPA. These
reports will serve to inform future policy decisions. The gases covered by the proposed rule are
carbon dioxide (CO,;), methane (CO,), nitrous oxide (N,), hydrofluorocarbons (HFC),
perfluorocarbons (PFC), sulfur hexafluoride (SFg), and other fluorinated gases including nitrogen
trifluoride (NF3) and hydrofluorinated ethers (HFE).

On September 30, 2009, U.S. EPA published proposed rules addressing applicability thresholds
for GHG emissions under Prevention of Significant Deterioration (PSD) and Title VV permitting
programs and to set a PSD significance level for GHG emissions. These proposed applicability
levels (between 10,000 and 25,000 metric tons per year of carbon dioxide equivalents) would be
phased in during the next six years. These rules became final on December 29, 2009.
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1.1.5.2 State

Greenhouse Gas Regulations

On September 30, 2008, Governor Arnold Schwarzenegger signed Senate Bill (SB) 375
(Steinberg). SB 375 focuses on housing and transportation planning decisions to reduce fossil fuel
consumption and conserve farmlands and habitat. This legislation is important to achieving
AB 32 goals because greenhouse gas emissions associated with land use, which includes
transportation, are the single largest source of emissions in California.

On October 24, 2008, CARB released the Preliminary Draft Staff Proposal: Recommended
Approaches for Setting Interim Significant Thresholds for Greenhouse Gases under CEQA
recommending CHC-related significance thresholds which lead agencies can use in the
significance determination pursuant to OPR’s request (CARB 2008). The preliminary interim
thresholds are for two sectors: 1) industrial projects, and 2) residential and commercial projects.

On December 30, 2009, Natural Resources Agency released revised CEQA guidelines for
implementation of CEQA, which include guidance for the assessment of GHG emissions. These
Guideline amendments are slated to take effect in mid-March 2010. The amended CEQA
Guidelines emphasize the lead agencies have the discretion to determine appropriate significance
thresholds for evaluating GHG impacts that are supported by substantial evidence in the record.
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5.7 GREENHOUSE GAS EMISSIONS

57 Greenhouse Gas Emissions
571 Introduction

This analysis includes a discussion of applicable plans, policies and regulations, existing
conditions, identification and justification of significance thresholds, and a determination of
whether greenhouse gas (GHG) emissions impacts are considered significant from a CEQA
perspective or other applicable standard.

5.7.2 Methodology

The impact analysis evaluates project-related GHG emissions for both short-term (construction)
and long-term (operational) impacts. Preparation of this section is based primarily on
information contained in the included calculation sheets.

5.7.3 Existing Conditions
Applicable Plans, Policies, and Regulations
Federal

Massachusetts v. U.S. Environmental Protection Agency

Under the Bush Administration, the U.S. Environmental Protection Agency (EPA) had not
regulated greenhouse gases (GHGSs) under the federal Clean Air Act based on the assertion that
“(1) the Act does not authorize it to issue mandatory regulations to address global climate
change, and (2) even if it had the authority to set GHG emission standards, it would have been
unwise to do so at that time because a causal link between GHGs and the increase in global
surface air temperatures was not unequivocally established” (Massachusetts v. EPA 2007). In
Massachusetts v. EPA, however, the Supreme Court held that EPA has the statutory authority
under Section 202 of the Clean Air Act to regulate GHGs from new motor vehicles because
GHGs meet the Clean Air Act definition of an air pollutant. The court did not hold that the EPA
was required to regulate GHG emissions; however, it indicated that the agency must decide
whether GHGs from motor vehicles cause or contribute to air pollution that is reasonably
anticipated to endanger public health or welfare. Upon the final decision, President Bush signed
Executive Order 13432 on May 14, 2007, directing the EPA, along with the Departments of
Transportation, Energy, and Agriculture, to initiate a regulatory process that responds to the
Supreme Court’s decision.

In Massachusetts v. EPA, the Supreme Court directed the Administrator to determine whether
GHG emissions from new motor vehicles cause or contribute to air pollution that may reasonably
be anticipated to endanger public health or welfare, or whether the science is too uncertain to
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make a reasoned decision. In making these decisions, the Administrator is required to follow the
language of Section 202(a) of the Clean Air Act. On December 7, 2009, the Administrator signed
a final rule with two distinct findings regarding GHGs under Section 202(a) of the Clean Air
Act:

e The Administrator found that elevated concentrations of GHGs—carbon dioxide (CO,),
methane (CH,), nitrous oxide (N2O), hydrofluorocarbons (HFCs), perfluorocarbons
(PFCs), and sulfur hexafluoride (SFg)—in the atmosphere threaten the public health and
welfare of current and future generations. This is referred to as the endangerment finding.

e The Administrator further found the combined emissions of GHGs—CO,, CH4, N0, and
HFCs—from new motor vehicles and new motor vehicle engines contribute to the GHG
air pollution that endangers public health and welfare. This is referred to as the cause or
contribute finding.

These two findings were necessary to establish the foundation for regulation of GHGs from new
motor vehicles as air pollutants under the Clean Air Act.

State

Senate Bill 1078

Approved by Governor Davis in September 2002, Senate Bill (SB) 1078 established the Renewal
Portfolio Standard program, which requires an annual increase in renewable generation by the
utilities equivalent to at least 1% of sales, with an aggregate goal of 20% by 2017. This goal was
subsequently accelerated, requiring utilities to obtain 20% of their power from renewable sources
by 2010 (see SB 107 and Executive Order S-14-08).

Executive Order S-3-05

In June 2005, Governor Schwarzenegger established California’s GHG emissions reduction
targets in Executive Order S-3-05. The Executive Order established the following goals: GHG
emissions should be reduced to 2000 levels by 2010; GHG emissions should be reduced to 1990
levels by 2020; and GHG emissions should be reduced to 80% below 1990 levels by 2050. The
Secretary of the California Environmental Protection Agency (CalEPA) is required to coordinate
efforts of various agencies in order to collectively and efficiently reduce GHGs. Representatives
from several state agencies comprise the Climate Action Team. The Climate Action Team is
responsible for implementing global warming emissions reduction programs. The Climate
Action Team fulfilled its report requirements through the March 2006 Climate Action Team
Report to Governor Schwarzenegger and the legislature (California Climate Action Team 2006).
A second biennial report was released in April 20009.
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The 2009 Draft Climate Action Team Report (California Climate Action Team 2009) expands on
the policy oriented in the 2006 assessment. The 2009 report provides new information and
scientific findings regarding the development of new climate and sea-level projections using new
information and tools that have recently become available, evaluating climate change within the
context of broader soil changes, such as land use changes and demographics. The 2009 report
also identifies the need for additional research in several different aspects that affect climate
change in order to support effective climate change strategies. The aspects of climate change that
were discussed that need future research include vehicle and fuel technologies, land use and
smart growth, electricity and natural gas, energy efficiency, renewable energy and reduced
carbon energy sources, low-GHG technologies for other sectors, carbon sequestration, terrestrial
sequestration, geologic sequestration, economic impacts and considerations, social science, and
environmental justice.

Senate Bill 107

Approved by Governor Schwarzenegger on September 26, 2006, SB 107 requires investor-
owned utilities such as Pacific Gas and Electric, Southern California Edison, and San Diego Gas
and Electric to generate 20% of their electricity from renewable sources by 2010. Previously,
state law required that this target be achieved by 2017 (see SB 1078).

Assembly Bill 32

The California Global Warming Solutions Act of 2006 (AB 32) was signed into law by Governor
Schwarzenegger on September 27, 2006. AB 32°s GHG emissions limit is equivalent to the 1990
levels, which are to be achieved by 2020. The 1990 levels are approximately 30% below
“business-as-usual.” Business-as-usual conditions represent what would occur in the absence of
any GHG reduction actions. The California Air Resources Board (CARB) estimates the
statewide 2020 business-as-usual GHG emissions will be 596 million metric tons of CO,
equivalent (MMTCOE).

CARB has been assigned to carry out and develop the programs and requirements necessary to
achieve the goals of AB 32. Under AB 32, CARB must adopt regulations requiring the reporting
and verification of statewide GHG emissions. This program will be used to monitor and enforce
compliance with the established standards. CARB is also required to adopt rules and regulations
to achieve the maximum technologically feasible and cost-effective GHG emission reductions.
AB 32 allows CARB to adopt market-based compliance mechanisms to meet the specified
requirements. Finally, CARB is ultimately responsible for monitoring compliance and enforcing
any rule, regulation, order, emission limitation, emission reduction measure, or market-based
compliance mechanism adopted.
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The first action under AB 32 resulted in the adoption of a report listing early action GHG
emission reduction measures on June 21, 2007. The early actions include three specific GHG
control rules. On October 25, 2007, CARB approved an additional six early action GHG
reduction measures under AB 32. The original three adopted early action regulations meeting the
narrow legal definition of “discrete early action GHG reduction measures” include the following:

e A low-carbon fuel standard to reduce the “carbon intensity” of California fuels

e Reduction of refrigerant losses from motor vehicle air conditioning system maintenance
to restrict the sale of “do-it-yourself” automotive refrigerants

e Increased methane capture from landfills to require broader use of state-of-the-art
methane capture technologies.

The additional six early action regulations, which were also considered “discrete early action
GHG reduction measures,” include the following:

1. Reduction of aerodynamic drag, and thereby fuel consumption, from existing trucks and
trailers through retrofit technology

2. Reduction of auxiliary engine emissions of docked ships by requiring port electrification
3. Reduction of perfluorocarbons from the semiconductor industry

4. Reduction of propellants in consumer products (e.g., aerosols, tire inflators, and dust
removal products)

5. Require that all tune-up, smog check, and oil change mechanics ensure proper tire
inflation as part of overall service in order to maintain fuel efficiency

6. Restriction on the use of SFs from nonelectricity sectors if viable alternatives are
available.

According to CARB, the electric power generation industry is the primary user of SFg, a
synthetic gas used as an insulating medium (CARB 2010a). The use of SFs, a highly potent GHG
with a global warming potential (GWP) 23,900 times greater than CO, is problematic because
fugitive emissions can escape older gas-insulated substations and switchgear through insulation
leaks. The most promising and cost-effective strategies to reduce SFg emissions is through the
installation of new equipment, technologies, and practices including leak detection, repair, use of
recycling equipment, and employer/employee training (CARB 2010a). On February 25, 2010,
CARB adopted a regulation that requires gas-insulated substations and switchgear owners to
reduce their SFg emission rate by 1% per year over a 10-year period, from 2011 to 2020.
Beginning January 1, 2020, the maximum annual emission rate would be at 1%. The measure
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would also require gas-insulated substations and switchgear owners to (1) annually report their
SFes emissions, (2) annually report their emission rate, (3) provide a complete inventory of all gas
insulated switchgear and their SFg capacities, (4) produce a SFg gas container inventory, and (5)
keep all information current for CARB enforcement staff inspection and verification.

As required under AB 32, on December 6, 2007, CARB approved the 1990 GHG emissions
inventory, thereby establishing the emissions limit for 2020. The 2020 emissions limit was set at
427 MMTCO.E. In addition to the 1990 emissions inventory, CARB also adopted regulations
requiring mandatory reporting of GHGs for large facilities that account for 94% of GHG
emissions from industrial and commercial stationary sources in California. About 800 separate
sources that fall under the new reporting rules and include electricity generating facilities,
electricity retail providers and power marketers, oil refineries, hydrogen plants, cement plants,
cogeneration facilities, and other industrial sources that emit CO, in excess of specified
thresholds. The proposed project does not fall under these new reporting rules.

On December 11, 2008, CARB approved the required Climate Change Scoping Plan (Scoping
Plan) to achieve the goals of AB 32. The Scoping Plan establishes an overall framework for the
measures that will be adopted to reduce California’s GHG emissions. The Scoping Plan
evaluates opportunities for sector-specific reductions, integrates all CARB and Climate Action
Team early actions and additional GHG reduction measures by both entities, identifies additional
measures to be pursued as regulations, and outlines the role of a cap-and-trade program.
Additional development of these measures and adoption of the appropriate regulations will occur
over the next 2 years, becoming effective by January 1, 2012. Emission reductions from the
recommended measures in the Scoping Plan total 169 MMTCO,E, which will allow California to
attain the 2020 emissions limit of 427 MMTCO.E, a 30% reduction from CARB’s 2020
estimated statewide business-as-usual GHG emissions of 596 MMTCO-E. The key elements of
the Scoping Plan include the following (CARB 2010b):

e Expanding and strengthening existing energy efficiency programs as well as building and
appliance standards

e Achieving a statewide renewable energy mix of 33%

e Developing a California cap-and-trade program that links with other Western Climate
Initiative partner programs to create a regional market system and caps sources
contributing 85% of California’s GHG emissions

e Establishing targets for transportation-related GHG emissions for regions throughout
California, and pursuing policies and incentives to achieve those targets

e Adopting and implementing measures pursuant to existing state laws and policies,
including California’s clean car standards, goods movement measures, and the Low

SCWD Tertiary Treatment Project EIR 6382

April 2010 5.7-5



5.7 GREENHOUSE GAS EMISSIONS

Carbon Fuel Standard

e Creating targeted fees, including a public goods charge on water use, fees on high global
warming potential gases, and a fee to fund the administrative costs of the State of
California’s long-term commitment to AB 32 implementation.

California’s retail electric load is currently comprised of approximately 12% renewable energy
resources. Renewable energy includes, but is not limited to, wind, solar, geothermal, small
hydroelectric, biomass, anaerobic digestion, and landfill gas (CARB 2008). California’s current
Renewables Portfolio Standard (RPS) is intended to increase that share to 20% by the end of
2010. Based on Governor Schwarzenegger’s call for a statewide 33% RPS, the Scoping Plan
anticipates that California will have 33% of its electricity provided by renewable resources by
2020.

Senate Bill 1368

In September 2006, Governor Schwarzenegger signed SB 1368, which requires the California
Energy Commission (CEC) to develop and adopt regulations for GHG emissions performance
standards for the long-term procurement of electricity by local, publicly owned utilities. These
standards must be consistent with the standards adopted by the California Public Utilities
Commission (CPUC). This effort will help to protect energy customers from financial risks
associated with investments in carbon-intensive generation by allowing new capital investments
in power plants whose GHG emissions are as low or lower than new combined-cycle natural gas
plants, by requiring imported electricity to meet GHG performance standards in California and
requiring that the standards be developed and adopted in a public process.

Senate Bill 97

In August 2007, the legislature enacted SB 97 (Dutton), which directs the Governor’s Office of
Planning and Research (OPR) to develop guidelines under the California Environmental Quality
Act (CEQA) for the mitigation of GHG emissions. OPR was to develop proposed guidelines by
July 1, 2009, and the Natural Resources Agency was directed to adopt guidelines by January 1,
2010.

On June 19, 2008, OPR issued a technical advisory as interim guidance regarding the analysis of
GHG emissions in CEQA documents (OPR 2008). The advisory indicated that a project’s GHG
emissions, including those associated with vehicular traffic, energy consumption, water usage,
and construction activities, should be identified and estimated. The advisory further
recommended that the lead agency determine significance of the impacts and impose all
mitigation measures that are necessary to reduce GHG emissions to a less-than-significant level.
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On April 13, 2009, OPR submitted to the Natural Resources Agency its proposed amendments to
the state CEQA Guidelines relating to GHG emissions. On July 3, 2009, the Natural Resources
Agency commenced the Administrative Procedure Act rulemaking process for certifying and
adopting the proposed amendments, starting the public comment period.

The Natural Resources Agency adopted CEQA Guidelines Amendments on December 30, 2009,
and transmitted them to the Office of Administrative Law on December 31, 2009. On February
16, 2010, the Office of Administrative law completed its review and filed the amendments with
the secretary of state. The amendments became effective on March 18, 2010. The amended
guidelines establish several new CEQA requirements concerning the analysis of GHGs,
including the following:

e Requiring a lead agency to “make a good faith effort, based to the extent possible on
scientific and factual data, to describe, calculate or estimate the amount of greenhouse
gas emissions resulting from a project” (Section15064(a))

e Providing a lead agency with the discretion to determine whether to use quantitative or
qualitative analysis or performance standards to determine the significance of greenhouse
gas emissions resulting from a particular project (Section15064.4(a))

e Requiring a lead agency to consider the following factors when assessing the significant
impacts from greenhouse gas emissions on the environment:

e The extent to which the project may increase or reduce greenhouse gas emissions as
compared to the existing environmental setting.

e Whether the project emissions exceed a threshold of significance that the lead agency
determines applies to the project.

e The extent to which the project complies with regulations or requirements adopted to
implement a statewide, regional, or local plan for the reduction or mitigation of
greenhouse gas emissions. (Section15064.4(b))

e Allowing lead agencies to consider feasible means of mitigating the significant effects of
greenhouse gas emissions, including reductions in emissions through the implementation
of project features or off-site measures, including offsets that are not otherwise required
(Section 15126.4(c)).

The amended guidelines also establish two new guidance questions regarding GHG emissions in
the Environmental Checklist set forth in CEQA Guidelines Appendix G:

e Would the project generate greenhouse gas emissions, either directly or indirectly, that
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may have a significant impact on the environment?

e Would the project conflict with an applicable plan, policy, or regulation adopted for the
purpose of reducing the emissions of greenhouse gases?

The adopted amendments do not establish a GHG emission threshold, and instead allow a lead
agency to develop, adopt, and apply its own thresholds of significance or those developed by
other agencies or experts.! The Natural Resources Agency also acknowledges that a lead agency
may consider compliance with regulations or requirements implementing AB 32 in determining
the significance of a project’s GHG emissions.?

Executive Order S-13-08

Governor Schwarzenegger issued Executive Order S-13-08 on November 14, 2008. The
Executive Order is intended to hasten California’s response to the impacts of global climate
change, particularly sea-level rise. It directs state agencies to take specified actions to assess and
plan for such impacts. It directs the Resource Agency, in cooperation with the California
Department of Water Resources, CEC, California’s coastal management agencies, and the Ocean
Protection Council to request the National Academy of Sciences to prepare a Sea Level Rise
Assessment Report by December 1, 2010. The Ocean Protection Council, California Department
of Water Resources, and CEC, in cooperation with other state agencies are required to conduct a
public workshop to gather information relevant to the Sea Level Rise Assessment Report. The
Business, Transportation, and Housing Agency was ordered to assess the vulnerability of the
state’s transportation systems to sea-level rise within 90 days of the order. The OPR and the
Resources Agency are required to provide land use planning guidance related to sea-level rise
and other climate change impacts. The order also requires the other state agencies to develop
adaptation strategies by June 9, 2009, to respond to the impacts of global climate change that are
predicted to occur over the next 50 to 100 years. A discussion draft adaptation strategies report
was released in August 2009, and the final adaption strategies report was issued in December
2009. To assess the state’s vulnerability, the report summarizes key climate change impacts to
the state for the following areas: public health, ocean and coastal resources, water supply and
flood protection, agriculture, forestry, biodiversity and habitat, and transportation and energy
infrastructure. The report then recommends strategies and specific responsibilities related to
water supply, planning and land use, public health, fire protection, and energy conservation.

! “The CEQA Guidelines do not establish thresholds of significance for other potential environmental impacts, and
SB97 did not authorize the development of a statement threshold as part of this CEQA Guidelines update. Rather,
the proposed amendments recognize a lead agency’s existing authority to develop, adopt and apply their own
thresholds of significance or those developed by other agencies or experts” (California Natural Resources Agency
2009, p. 84).

“A project’s compliance with regulations or requirements implementing AB32 or other laws and policies is not
irrelevant. Section 15064.4(b)(3) would allow a lead agency to consider compliance with requirements and
regulations in the determination of significance of a project’s greenhouse gas emissions” (California Natural
Resources Agency 2009, p. 100).
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Executive Order S-14-08

On November 17, 2008, Governor Schwarzenegger issued Executive Order S-14-08. This
Executive Order focuses on the contribution of renewable energy sources to meet the electrical
needs of California while reducing the GHG emissions from the electrical sector. The governor’s
order requires that all retail suppliers of electricity in California serve 33% of their load with
renewable energy by 2020. Furthermore, the order directs state agencies to take appropriate
actions to facilitate reaching this target. The Resources Agency, through collaboration with the
CEC and California Department of Fish and Game (CDFG), is directed to lead this effort.
Pursuant to a Memorandum of Understanding between the CEC and CDFG creating the
Renewable Energy Action Team, these agencies will create a “one-stop” process for permitting
renewable energy power plants.

Executive Order S-21-09

On September 15, 2009, Governor Schwarzenegger issued Executive Order S-21-09. This
Executive Order directed CARB to adopt a regulation consistent with the goal of Executive
Order S-14-08 by July 31, 2010. CARB is further directed to work with the CPUC and CEC to
ensure that the regulation builds upon the Renewable Portfolio Standard program and is
applicable to investor-owned utilities, publicly owned utilities, direct access providers, and
community choice providers. Under this order, CARB is to give the highest priority to those
renewable resources that provide the greatest environmental benefits with the least
environmental costs and impacts on public health and that can be developed most quickly in
support of reliable, efficient, and cost-effective electricity system operations.

Existing Conditions

Gases that trap heat in the atmosphere are often called GHGs. The greenhouse effect traps heat in
the troposphere through a three-fold process: Short-wave radiation emitted by the Sun is
absorbed by the Earth; the Earth emits a portion of this energy in the form of long-wave
radiation; and GHGs in the upper atmosphere absorb this long-wave radiation and emit this long-
wave radiation into space and toward the Earth. This “trapping” of the long-wave (thermal)
radiation emitted back toward the Earth is the underlying process of the greenhouse effect.
Principal GHGs include carbon dioxide CO,, CH,4, N,O, ozone (O3), and water vapor (H,0).
Some GHGs, such as CO,, CHy4, and N,O, occur naturally and are emitted into the atmosphere
through natural processes and human activities. Of these gases, CO, and CH, are emitted in the
greatest quantities from human activities. Emissions of CO, are largely by-products of fossil fuel
combustion, whereas CH,4 results mostly from off-gassing associated with agricultural practices
and landfills. Man-made GHGs, which have a much greater heat-absorption potential than CO,,
include fluorinated gases, such as HFCs, PFC, SFg, and nitrogen trifluoride (NF3), which are
associated with certain industrial products and processes (California Climate Action Team 2006).
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The greenhouse effect is a natural process that contributes to regulating the Earth’s temperature.
Without it, the temperature of the Earth would be about 0°F (—18°C) instead of its present 57°F
(14°C). Global climate change concerns are focused on whether human activities are leading to
an enhancement of the greenhouse effect (National Climatic Data Center 2008).

The effect each GHG has on climate change is measured as a combination of the volume or mass
of its emissions plus the potential of a gas or aerosol to trap heat in the atmosphere, known as its
GWP. The GWP varies between GHGs; for example, the GWP of CH, is 21, and the GWP of
N0 is 310. Total GHG emissions are expressed as a function of how much warming would be
caused by the same mass of CO,. Thus, GHG gas emissions are typically measured in terms of
pounds or tons of “CO; equivalent” (CO2E).

According to CARB, some of the potential impacts in California of global warming may include
loss in snow pack, sea level rise, more extreme heat days per year, more high O3 days, more
large forest fires, and more drought years (CARB 2006). Several recent studies have attempted to
explore the possible negative consequences that climate change, left unchecked, could have in
California. These reports acknowledge that climate scientists’ understanding of the complex
global climate system, and the interplay of the various internal and external factors that affect
climate change, remains too limited to yield scientifically valid conclusions on such a localized
scale. Substantial work has been done at the international and national level to evaluate climatic
impacts, but far less information is available on regional and local impacts.

The primary effect of global climate change has been a rise in average global tropospheric
temperature of 0.2°C per decade, determined from meteorological measurements worldwide
between 1990 and 2005. Climate change modeling using 2000 emission rates shows that further
warming would occur, which would induce further changes in the global climate system during
the current century. Changes to the global climate system and ecosystems and to California
would include, but would not be limited to, the following:

e The loss of sea ice and mountain snow pack resulting in higher sea levels and higher sea
surface evaporation rates with a corresponding increase in tropospheric water vapor due
to the atmosphere’s ability to hold more water vapor at higher temperatures (IPCC 2007)

e Rise in global average sea level primarily due to thermal expansion and melting of
glaciers, ice caps, and the Greenland and Antarctic ice sheets (IPCC 2007)

e Changes in weather that include widespread changes in precipitation, ocean salinity, and
wind patterns, and more energetic aspects of extreme weather including droughts, heavy
precipitation, heat waves, extreme cold, and the intensity of tropical cyclones (IPCC
2007)

e Decline of Sierra snowpack, which accounts for approximately half of the surface water
storage in California, by 70% to as much as 90% over the next 100 years (California
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Climate Action Team 2006)

e Increase in the number of days conducive to O3 formation by 25% to 85% (depending on
the future temperature scenario) in high Oz areas of Los Angeles and the San Joaquin
Valley by the end of the 21st century (California Climate Action Team 2006)

e High potential for erosion of California’s coastlines and sea water intrusion into the Delta
and levee systems due to the rise in sea level (California Climate Action Team 2006).

Contributions to Greenhouse Gas Emissions

According to the 2004 GHG inventory data compiled by CARB for the California 1990 GHG
emissions inventory, California emitted emissions of 484 MMTCOE, including emissions
resulting from out-of-state electrical generation (CARB 2007a). The primary contributors to
GHG emissions in California are transportation, electric power production from both in-state and
out-of-state sources, industry, agriculture and forestry, and other sources, which include
commercial and residential activities. These primary contributors to California’s GHG emissions
and their relative contributions in 2004 are presented in Table 5.7-1.

Table 5.7-1
Greenhouse Gas Sources in California

Source Category Annual GHG Emissions (MMTCO2zE) Percent of Total
Agriculture 27.9 5.8
Commercial uses 12.8 2.6
Electricity generation 11982 24.7
Forestry (excluding sinks) 0.2 0.0
Industrial uses 96.2 19.9
Residential uses 29.1 6.0
Transportation 182.4 37.7
Other® 16.0 33
Totals 484.4 100.0

Notes:

a Includes emissions associated with imported electricity, which account for 61.3 MMTCO2E annually.
b Unspecified combustion and use of ozone-depleting substances.

Source: CARB 2007a.

5.7.4 Thresholds of Significance

The following significance criteria, included in Appendix G of the CEQA Guidelines, will
determine the significance of greenhouse gas (GHG) emissions impacts. Impacts related to GHG
emissions would be significant if the proposed project would:

A) Generate greenhouse gas emissions, either directly or indirectly, that may have a
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significant impact on the environment

B) Conflict with an applicable plan, policy, or regulation adopted for the purpose of
reducing the emissions of greenhouse gases.

Neither the State of California nor the Imperial County Air Pollution Control District (ICAPCD)
has adopted emission-based thresholds for GHG emissions under the California Environmental
Quality Act (CEQA). The Governor’s Office of Planning and Research’s (OPR’s) Technical
Advisory titled CEQA and Climate Change: Addressing Climate Change through California
Environmental Quality Act (CEQA) Review states that “public agencies are encouraged but not
required to adopt thresholds of significance for environmental impacts. Even in the absence of
clearly defined thresholds for GHG emissions, the law requires that such emissions from CEQA
projects must be disclosed and mitigated to the extent feasible whenever the lead agency
determines that the project contributes to a significant, cumulative climate change impact” (OPR
2008, p. 4). Furthermore, the advisory document indicates in the third bullet item on page 6 that
“in the absence of regulatory standards for GHG emissions or other scientific data to clearly
define what constitutes a “significant impact’, individual lead agencies may undertake a project-
by-project analysis, consistent with available guidance and current CEQA practice.”

57.5 Impacts

Would the proposed project generate greenhouse gas emissions, either directly or indirectly,
that may have a significant impact on the environment, or would the project conflict with an
applicable plan, policy, or regulation adopted for the purpose of reducing the emissions of
greenhouse gases?

The proposed project would result in (1) construction GHG emissions associated with
construction equipment and vehicle trips; and (2) operational GHG emissions associated with the
operation of motor vehicles, the emergency generator, and electrical generation.

Construction Emissions

GHG emissions would be associated with the construction phase of the proposed project through
use of construction equipment and vehicle trips. Emissions of CO, were estimated for each year
of construction using the URBEMIS 2007, Version 9.2.4, land use and air emissions model. The
model results were adjusted to estimate CH, and N,O emissions in addition to CO,. The CO,
emissions from off-road equipment and vehicles and delivery trucks, which are assumed by
URBEMIS 2007 to be diesel fueled, were adjusted by a factor derived from the relative CO,,
CH,, and N,O for diesel fuel as reported in the California Climate Action Registry’s (CCAR)
General Reporting Protocol (CCAR 2009) for transportation fuels and the global warming
potential for each GHG to estimate the emissions in units of CO,E. The CO, emissions
associated with construction worker trips were multiplied by a factor based on the assumption
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that CO; represents 95% of the CO,E emissions associated with passenger vehicles (EPA 2005).
The results were then converted from annual tons per year to metric tons per year.

Table 5.7-2 shows the total annual GHG construction emissions associated with the proposed
project.
Table 5.7-2
Estimated Construction GHG Emissions
(metric tons/year)

Construction Year CO:zE Emissions
2010 90
2011 140
Total 230

Source: See included calculation sheets for complete results.

Operational Emissions

The following section discusses the calculations of GHG emissions resulting from the primary
sources of GHGs associated with the operation of the proposed project. Primary sources of
GHGs associated with the operation of the proposed project are the wastewater treatment
processes, operation of motor vehicles, the emergency generator, and electrical generation.

Emissions from Wastewater Treatment

The estimated GHG emissions associated with wastewater treatment and discharge were based
on equations in the Local Governmental Operations Protocol (CARB et al. 2010). Nitrous oxide
is associated with some types of wastewater treatment and discharges to aquatic environments.
The current WRF nitrifies (converts organic nitrogen and ammonia to nitrate), but it does not
include a denitrification process (conversion of nitrate to molecular nitrogen). The upgraded
WRF would include the same processes. Neither the existing or upgrade WRF include anaerobic
processes (e.g., sludge digestion), which can be a source of CHy4. The current WRF discharges to
an aquatic environment, while the upgrade WRF would not. The population-based estimates
from the Local Governmental Operations Protocol were used to estimate the N,O emissions from
wastewater treatment processes and the discharge. The estimated GHG emissions from these
sources are shown in Table 5.7-3.

Emissions from Motor Vehicles

As indicated in Section 3.5.9, operations and maintenance activities would potentially increase
staffing by up to two additional staff to the upgraded tertiary treatment plant operations and
maintenance requirements. In addition, new long-term operational deliveries for the improved
WRF may include:
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e Chemical (Sodium Hypochlorite) delivery: once every 2 or 3 months, scheduled if
feasible to coincide with delivery to the nearby water treatment plant;

e Chemical (Citric Acid) delivery: once or twice per year, delivered in a chemical tote on a
flatbed truck;

e Additional equipment maintenance deliveries, several times per year depending on
upgraded equipment requirements; and

e Sludge removal, estimated at several truckloads annually. Sludge will be stockpiled on
the site until sufficiently dried and then hauled to an appropriate landfill or disposal site.

Maximum daily motor vehicle emissions associated with operation of the proposed project were
estimated using emission factors derived using CARB’s motor vehicle emission inventory
program, EMFAC2007 (CARB 2007b). EMFAC2007 can generate total emissions and total
vehicle-miles traveled for the fleet in a class of motor vehicles within a county, air basin, or air
quality management district for a particular study year. For this analysis, Imperial County and
calendar year 2011, the anticipated initial year of operation, were selected. Because the age of
the vehicles analyzed within this report is unknown, the full range of vehicle model years in
EMFAC2007 was used (refer to included calculation sheets for detailed calculations). As
described earlier, for employee vehicle emissions, CH4 and N,O emissions were accounted for by
multiplying the URBEMIS 2007 CO, emissions by a factor based on the assumption that CO,
represents 95% of the CO,E emissions associated with passenger vehicles (EPA 2005). The CO,
emissions from delivery trucks and sludge hauling trucks, which are assumed to be primarily
diesel fueled, were adjusted by a factor derived from the relative CO,, CH,, and N,O for diesel
fuel as reported in the California Climate Action Registry’s (CCAR) General Reporting Protocol
(CCAR 2009).

The estimated GHG emissions from motor vehicles are shown in Table 5.7-3. Additional detail
regarding these calculations can be found in the included calculation sheets.

Emissions from Generator Set

The proposed project would utilize a 275-kW (422 horsepower) diesel engine-generator set. It is
estimated that the emergency generator set would be utilized approximately 2 hours per day, and
a maximum of 50 hours per year. Utilizing emission factors from CARB’s OFFROAD model,
the GHG emissions resulting from operation of the generator set have been estimated and are
included in Table 5.7-3. Additional detail regarding these calculations can be found in the
included calculation sheets.
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Emissions from Electrical Generation

The WRF currently utilizes approximately 255,045 kilowatt-hours (kWh) of electricity per year
based on utility invoices for 2009 (refer to the included calculation sheets for calculations). The
proposed project would result in an overall electricity usage of 497,027 kWh per year at the
facility based on equipment ratings and duty cycles. Therefore, the project would result in a net
increase of 241,982 kWh per year. The generation of electricity through combustion of fossil
fuels typically results in emissions of CO, and to a smaller extent CH; and N,O. Emission
factors for the Imperial Irrigation District were obtained from the EPA’s eGrid website (EPA
2010) (refer to included calculation sheets for details). The estimated GHG emissions from
electrical generation are shown in Table 5.7-3.

Summary of Operational GHG Emissions

As indicated in Table 5.7-3, the proposed project is estimated to result in a net increase in GHG
emissions of approximately 144 metric tons CO,E per year.

Table 5.7-3
Estimated Operational GHG Emissions
(metric tons/year)

Source CO2E Emissions

Upgraded WRF

Wastewater Treatment 4

Motor Vehicles 3

Generator Set 12

Electrical Generation 334

Total 353
Existing WRF

Wastewater Treatment 38

Electrical Generation 171

Total 209

Net Increase 144

Source: Refer to included calculation sheets for complete results.
Assessment of GHG Impacts

As indicated earlier, neither the State of California nor the ICAPCD has adopted emission-based
thresholds for GHG emissions under CEQA. In the absence of regulatory standards for GHG
emissions or other scientific data to clearly define what constitutes a significant impact,
individual lead agencies may undertake a project-by-project analysis, consistent with available
guidance and current CEQA practice.

SCWD Tertiary Treatment Project EIR 6382
April 2010 5.7-15




5.7 GREENHOUSE GAS EMISSIONS

The proposed project would result in GHG emissions of 90 MTCO,E during project construction
in 2010, 140 MTCOE during project construction in 2011, and 144 MTCO-E per year during
operation. California’s current Renewables Portfolio Standard (RPS) is intended to increase the
share of renewable energy to 20% by the end of 2010. Based on Governor Schwarzenegger’s call
for a statewide 33% RPS, the Climate Change Scoping Plan anticipates that California will have
33% of its electricity provided by renewable resources by 2020. Additionally, AB 32 calls for a
reduction in GHG emissions to 1990 levels by 2020. The proposed project would assist in the
attainment of the state’s goals by supplying recycled water to the proposed Imperial Valley Solar
Two Project, thereby expediting the generation of renewable energy in California in place of a
typical fossil-fuel-fired power plant. Excess reclaimed water may also be available for other
reclaimed uses within the Seeley CWD service area to conserve the use of potable water.
Additionally, the proposed project would utilize premium efficiency motors to conserve energy
associated with operation of the upgraded SWWRF. The project would therefore be consistent
with state initiatives aimed at reducing GHG emissions, and impacts with respect to GHG
emissions and climate change would be less than significant.

The Climate Change Scoping Plan, approved by the CARB on December 12, 2008, provides an
outline for actions to reduce California’s GHG emissions. The Scoping Plan requires CARB and
other state agencies to adopt regulations and other initiatives to reduce GHGs. At this time, no
mandatory GHG regulations or finalized agency guidelines would apply to this project, and no
conflict would occur. Furthermore, CARB has estimated the statewide reductions to achieve the
goal of reducing GHG emissions to 1990 levels by 2020 are 169 million MTCOLE from the
estimated levels in 2020. Due to the potential for the proposed project to enhance the
contribution of renewable energy to the state’s electrical supply and local reclaimed water
supplies, the proposed project would not conflict with the planned reductions. Impacts would
therefore be less than significant.

5.7.6 Mitigation Measures

As analyzed in Section 5.7.5, no significant climate change impacts have been identified;
therefore, no mitigation measures are proposed.

5.7.7 Level of Significance after Mitigation

No significant impacts have been identified; therefore, no mitigation measures are required, and
impacts would remain less than significant.
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May 14, 2010

Jeffrey D. Byron, Commissioner
Presiding Member

Anthony Eggert, Commissioner
Associate Member

1516 Ninth Street,

Sacramento, CA 95814-5512

Subject: Groundwater Evaluation Report
Dan Boyer Water Company
Sate Well No. 16S/9E-36G4
Ocotillo, California

Commissioners Byron and Eggert:

I have reviewed the URS Corporation Americas (URS) report dated April 26, 2010 and titled:
“Groundwater Evaluation, Boyer Well (Well No. 16S9E-36G4), Ocotillo, California”. The report was
prepared to evaluate the temporary use of water from the Boyer Well for the Imperial Valley Solar (IVS)
Project proposed Tessera Solar North America, Inc. solar facility. The evaluation also addressed zone of
influence of the well and whether or not pumping from the well would result in significant impacts to
adjacent water users, water quality and the environment. Based on my review of the report, at the
pumping rates consistent with the Conditional Use Permit, I concur with URS’ analysis of the well, and
its conclusions regarding the well’s limited “zone of influence”, and its negligible effect on the overall
water quantity of the basin.

Sincerely,

Eric M. LaBolle, PhD
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[Rul es and Regul ati ons]
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[ DOCI D: fr 14ap09- 20]
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Department of the Interior

Fish and WIldlife Service

50 CFR Part 17

Endangered and Threatened Wldlife and Plants; Designation of Critical
Habi tat for Peninsul ar Bi ghorn Sheep and Determination of a Distinct
Popul ati on Segnent of Desert Bighorn Sheep (Ovis canadensis nel soni);
Final Rule
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FW5- R8- ES- 2007- 0005; 92210-1117-0000- B4
RIN 1018- AV09

Endangered and Threatened Wl dlife and Plants; Designation of
Critical Habitat for Peninsular Bighorn Sheep and Determ nation of a
Di stinct Popul ati on Segnent of Desert Bi ghorn Sheep (Ovis canadensis
nel soni)

AGENCY: Fish and Wldlife Service, Interior.

ACTION: Final rule.

SUMMARY: We, the U S. Fish and Wldlife Service (Service), designate
revised critical habitat for the Peninsular bighorn sheep, a distinct
popul ati on segnent (DPS) of desert bighorn sheep (Ovis canadensis

nel soni) occupying the Peninsul ar Ranges of Southern California, under
t he Endangered Species Act of 1973, as amended (Act). In total,
approxi mately 376,938 acres (ac) (152,542 hectares (ha)) fall within
the boundaries of the critical habitat designation. This revised
designation of critical habitat for Peninsular bighorn sheep reduces
the 2001 designation by approxi mately 467,959 ac (189,377 ha). The
revised critical habitat is |located in R verside, San D ego, and

I mperial Counties, California.

DATES: This rule becones effective on May 14, 2009.

ADDRESSES: The final rule, final econom c analysis, and map of critical
habitat will be available on the Internet at http://

www. r egul ati ons. gov. Supporting docurmentation we used in preparing this
final rule will be available for public inspection, by appointnent,
during nornmal business hours, at the U.S. Fish and WIldlife Service,
Carl sbad Fish and Wldlife Ofice, 6010 H dden Vall ey Road, Suite

101, Carlsbad, CA 92011; tel ephone 760-431-9440; facsinile

760- 431-5901.

FOR FURTHER | NFORMATI ON CONTACT: Jim Bartel, Field Supervisor, US.
Fish and Wldlife Service, Carlsbad Fish and Wldlife Ofice (see
ADDRESSES section). |If you use a tel ecommunications device for the deaf
(TDD), call the Federal Infornmation Relay Service (FIRS) at 800-877-
8339.

SUPPLEMENTARY | NFORVATI ON:
Backgr ound

It is our intent to discuss only those topics directly relevant to
the designation of critical habitat for Peninsul ar bighorn sheep in
this final rule. For nore information on the taxonony, biology, and
ecol ogy of Peninsular bighorn sheep, refer to the final listing rule
published in the Federal Register on March 18, 1998 (63 FR 13134), the
original final critical habitat rule published in the Federal Register
on February 1, 2001 (66 FR 8650), the proposed rule to revise critica
habi tat published in the Federal Register on Cctober 10, 2007 (72 FR
57740), and the August 26, 2008 (73 FR 50498), notice of availability
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of the draft economi c analysis (DEA) that announced revisions to the
proposed critical habitat designation

The listed entity treated in this rule is a DPS of desert bighorn
sheep (Ovis canadensis nelsoni). W will refer to this entity as
Peni nsul ar bi ghorn sheep, or as a DPS (not species or subspecies)

As stated in the October 10, 2007, proposed critical habitat rule
we are formally recognizing the listed entity as Peninsul ar bighorn
sheep, a DPS of the desert bighorn sheep (Ovis canadensis nel soni).
This is the currently accepted taxonomi c placenent of these animals. W
submitted this as a change for inclusion in the Code of Federa
Regul ati ons (CFR). The taxonom c revision does not affect discreteness
and significance of Peninsular bighorn sheep as a DPS. In the 1998
final listing rule, Peninsular bighorn sheep were |listed as a DPS of
the species Ovis canadensis. At the tine of listing at |east six
subspeci es of bighorn sheep (Ovis canadensis) were naned, including
QOvi s canadensi s cremobates, which is a nanme that previously had been
applied to the Peninsul ar bighorn sheep. However, because of ongoing
questions regarding the distinctiveness of the subspecific taxa at that
time, the Peninsular Ranges popul ati on was consi dered a distinct
popul ati on segnent (DPS) of the species O canadensis rather than as a
subspecies or a DPS of a particul ar subspeci es.

Rel evant information regarding the systematic relationships of the
i nfraspecific (bel ow speci es rank) taxa of bighorn sheep at or near the
time of listing was based on norphonetric (variation in size and shape)
assessnents, as well as nol ecul ar anal yses, such as mitochondrial DNA
(mt DNA) assessnents (Wehausen and Raney 1993; Raney 1993; Raney 1995
Boyce et al. 1999) and microsatellite and histoconpatibility conplex
loci analysis (Boyce et al. 1997; CGutierrez-Espeleta et al. 1998).
While the discrimnatory value of these various approaches was not
addressed in the recovery plan (USFW5 2000), the Service concluded in
t he nor phol ogy and taxonony section of the Recovery Plan (USFWs 2000
p. 3) that the currently recogni zed subspecies for desert bighorn
sheep, Ovis canadensis nelsoni, includes the Peninsular bighorn sheep
Thi s taxonom ¢ pl acenent was recogni zed in the final critical habitat
designation for the Peninsul ar bi ghorn sheep published in 2001 (USFW5
2001, p. 8650). In that rule, we described the range of the DPS as
coincident with the U.S. portion of the fornerly recognized Ovis
canadensi s cremobates. The current known range for the Peninsul ar
bi ghorn sheep remains the same, as does its status as a DPS of the
desert bighorn sheep (Ovis canadensis nel soni).

Regardl ess of its systematic affiliation, the Peninsular bighorn
sheep continues to meet the criteria for consideration as a DPS. Wthin
this docunent, we refer to the listed entity as a distinct popul ation
segrment (DPS) of desert bighorn sheep (Ovis canadensis nel soni), not as
a subspecies as we did within the discussion portion of the October 10
2007, proposed critical habitat rule. W will continue to use the
common nane Peni nsul ar bi ghorn sheep when referring to this DPS. No
di scussions or references to the Peninsul ar bighorn sheep DPS are
intended to apply to any other portions of the range (e.g., San
Ber nardi no Mountains, Joshua Tree National Park, the desert nountains
of sout hwestern Nevada and northwestern Arizona) of the desert bighorn
sheep (Ovis canadensis nelsoni). For a detailed discussion of the DPS
anal ysis for Peninsul ar bighorn sheep, see the Distinct Vertebrate
Popul ati on Segnent section of the 1998 final listing rule (March 18
1998, 63 FR 13134). Therefore, we are changing the listed entity froma
DPS of the species Ovis canadensis, to a DPS of the subspecies Ovis
canadensi s nelsoni. This final rule includes a change to the List of
Endangered and Threatened Wldlife at 50 CFR 17.11(h) to reflect this
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change
DPS Description, Life H story, Distribution, Ecology, and Habitat

No new substantial information pertaining to the DPS description
life history, ecology, or habitat of Peninsular bighorn sheep was
received follow ng the 2007 proposed rule to revise critical habitat
for this DPS. Therefore, please refer to the final listing rule
published in the Federal Register on March 18, 1998 (63 FR 13134), and
the proposed rule to revise critical habitat published in the Federa
Regi ster on Cctober 10, 2007 (72 FR 57740), for a discussion of the
DPS' s description, life history, ecology, and habitat.

[[ Page 17289]]
DPS Distribution

During the first public coment period for the proposed rule, we
received new i nformati on regardi ng occurrence data that had been
collected within the past year. The areas in which new sheep occurrence
data was received include the South Santa Rosa Muntains al ong G ave
Wash and the Jacunba Muntains near Interstate 8. The occurrence data
received falls within the boundary of the 2001 critical habitat
desi gnation and the 2000 Recovery Plan area; therefore, we do not
believe this new informati on narkedly affects the known distribution of
Peni nsul ar bi ghorn sheep. However, we considered this new occurrence
data and revised our proposed designation to include these areas
recently used by Peninsul ar bi ghorn sheep (see the Notice of
Availability (NOA), August 26, 2008, 73 FR 50498). The areas
represented by the new occurrence data are included in this fina
desi gnation (see the "~ Summary of Changes Fromthe 2007 Proposed Rul e
To Revise Critical Habitat to This Final Rule to Revise Critical
Habitat'' section of this final rule)

Previ ous Federal Actions

As discussed in the proposed rule to revise critical habitat for
this DPS, a July 31, 2006, court-approved consent decree enacted a
limted partial vacatur of tribal, mning, and Desert Riders |ands and
remanded the critical habitat designation back to the Service for new
rul emaki ng. The Service was obligated under the consent decree to
submit a proposed revised critical habitat designation to the Federa
Regi ster on or before Septenber 30, 2007, and a final revised critica
habi t at desi gnati on on or before Septenber 30, 2008. W published a
proposed revised critical habitat designation in the Federal Register
on Cctober 10, 2007 (72 FR 57740), and accepted public coments on the
proposed revi sed designation for 60 days, ending Decenmber 10, 2007
Because significant new informati on was received, the parties agreed to
extend the due date to the Federal Register of the final revised
critical habitat rule to March 30, 2009. On August 26, 2008 (73 FR
50498), we opened a second public comment period on the proposed
revised critical habitat designation and announced our intention to
hold two public hearings on the proposed rule that were held in Palm
Desert, California, on Septenber 10, 2008. In the same Federal Register
notice we announced the availability of our Draft Econonic Analysis
(DEA) (dated June 9, 2008) and announced changes to the proposed rule.
We accepted public comments during the second open comment period for
60 days, ending Cctober 27, 2008. For nore information on previous
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Federal actions concerning Peninsul ar bighorn sheep, refer to the fina
listing rule published in the Federal Register on March 18, 1998 (63 FR
13134), the final critical habitat designation published in the Federa
Regi ster on February 1, 2001 (66 FR 8650), and the proposed rule to
revise critical habitat published in the Federal Register on Cctober

10, 2007 (72 FR 57740).

Summary of Comments and Reconmendati ons

We requested witten comments fromthe public during two comrent
periods on the proposed rule to revise critical habitat for Peninsul ar
bi ghorn sheep. The first comment period opened Cctober 10, 2007 (72 FR
57740), and cl osed Decenber 10, 2007, and was associated with the
publication of the proposed rule. W received several requests for a
public hearing during this comrent period. The second conment period
opened August 26, 2008 (73 FR 50498), and closed October 27, 2008, and
was associated with the notice of availability of the DEA, announcenent
of revisions to the proposed critical habitat, and a notice of public
hearings that were held Septenber 10, 2008. During these two public
coment periods, we contacted appropriate Federal, State, and |oca
agenci es; scientific organizations; and other interested parties and
invited themto conmment on the proposed rule to revise critical habitat
for this DPS and the associ ated DEA

During the first comment period, we received 212 public comrents
directly addressing the proposed revision of critical habitat: 1 froma
Federal agency, 2 from State agencies, 1 froman elected official, and
208 from organi zati ons and individuals. During the second comrent
period and the Septenber 10, 2008, public hearings, we received 5,092
coments directly addressing the proposed revision of critical habitat
for this DPS or the DEA: 1 froman elected official, 2 fromState
agencies, 3 fromlocal governnments, and 5,086 from organi zati ons and
i ndi vi dual s

Peer Revi ew

In accordance with our policy on peer review published in the
Federal Register on July 1, 1994 (59 FR 34270), we solicited expert
opi nions fromfive know edgeabl e individuals with scientific expertise
that included famliarity with the DPS, the geographic region in which
it occurs, and conservation biology principles. W recei ved responses
fromall five of the peer reviewers

We reviewed all comments received fromthe peer reviewers and the
public for substantive issues and new information regarding critica
habitat for Peninsul ar bi ghorn sheep. These coments are addressed
bel ow and incorporated into the final rule as appropriate

Peer Revi ewer Conments

Comment 1: Several peer reviewers stated the proposed critica
habitat is flawed because it does not provide for connectivity. One
peer reviewer stated further that the proposal fragnents the habitat
avai |l abl e to the Peninsul ar bighorn sheep. Several peer reviewers
asserted that, although essential habitat (as identified by the
Peni nsul ar bi ghorn sheep Recovery Team and depicted in the 2000
Peni nsul ar bi ghorn sheep Recovery Plan) and critical habitat originally
designated in 2001 promoted habitat connectivity anmpng al
subpopul ations, the proposed critical habitat essentially severs the
San Jaci nto Muuntai ns subpopulation (Unit 1) and the Carrizo Canyon
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subpopul ation (Unit 3) fromthe renmi nder of the range (Units 2A and
2B). One peer reviewer also noted that novement of Peninsul ar bighorn
sheep has been document ed between these areas. According to the sane
peer reviewer, a collared ramfromthe San Jacinto Muntai ns was
observed during July and August 2008 on several different occasions in
the northern Santa Rosa Muntains with other bighorn sheep there. The
peer reviewer concluded that not including these areas as critica
habitat incorrectly suggests that these areas are not critical to the
| ong-termrecovery or survival of the population

Anot her peer reviewer stated that novenent between Units |, 2A, 2B
and 3 is inportant and that critical habitat should be extended to
protect corridors connecting the units. The sane peer reviewer
mai ntained that if any unit is isolated, the subpopul ation may not be
viable and that critical habitat should be expanded to include
corridors for novenment between units. One peer reviewer noted an
extensive and irrefutable body of scientific literature that
illustrates the inportance of habitat connectivity. Two peer reviewers
stated that, despite the acknow edgerment in the proposed rule that
connectivity is vital for this species' recovery, the revised critica
habi t at desi gnati on decreases connectivity or does not include
corridors for novenent. One peer reviewer asserted that habitat
fragmentation will only pronote the

[[ Page 17290]]

decline of this DPS and goes directly against the recomendations of
the Recovery Plan that the Service adopted

Qur Response: We agree with the peer reviewers that habitat
connectivity is inportant to allow for novement between ewe groups and
to maintain genetic variation. W also agree with the peer reviewer
that an extensive anpunt of scientific evidence illustrates the
i mportance of habitat connectivity, and we considered this infornmation
during the devel opment of this critical habitat designation. W
acknow edge that areas potentially providing connectivity between Units
1 and 2A and between Units 2B and 3 were included in the 2001 critica
habi t at desi gnation; however, based on our reevaluation of the data
available at the time of the 2001 designation, data obtained since, and
our revised nmethodol ogy for delineating critical habitat, we find that
those areas do not neet the definition of critical habitat because the
avai l abl e data do not identify specific areas between these units that
contain the physical or biological features essential to the
conservation of the DPS

The best avail able data do not provide any information indicating
what areas, if any, Peninsular bighorn sheep use as connectivity
corridors within the expansive areas between Units 1 and 2A and Units
2B and 3. Although the peer reviewers presented data showi ng that at
| east one collared ram has noved between Units 1 and 2A, we do not have
occurrence data suggesting a specific corridor between these units. In
addi tion, we have no data docunenting natural sheep novenment between
Units 3 and 2B. As such we have not included specific corridors between
Units 1 and 2A or between Units 3 and 2B in the designation. However
we will continue to nonitor novenment between these units to determ ne
if specific novenent corridors exist. In contrast, where the avail able
data do support the identification of specific areas utilized by the
DPS as novenent corridors, such as between the ewe groups in the Santa
Rosa Muntains and the Vallecito Muntains ewe group, those areas are
included in the critical habitat designation

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi 2dbname=2009_register& docid=fr14ap09-20 (6 of 144)4/22/2010 2:55:40 PM



http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi 2dbname=2009_register& docid=fr14ap09-20

We recognize this finding is different than what is outlined as
essential habitat in the 2000 Recovery Plan and what was desi gnated as
critical habitat in the 2001 designation (which |argely adopted the
boundary delineated in the Recovery Plan). The Recovery Plan and 2001
critical habitat rule note that allow ng for ram novenent between ewe
groups is inportant for maintaining genetic variation in the Peninsul ar
bi ghorn sheep netapopul ati on. Wile we believe connectivity areas are
important for the Peninsular bighorn sheep's recovery, we have
significantly nore data avail abl e today than when the Recovery Plan and
2001 critical habitat were finalized. W have utilized the currently
avail able data to nore precisely identify areas neeting the definition
of critical habitat; in particular, areas related to connectivity. Such
areas are included in this designation where the data support the
determ nati on that such areas contain the physical and biol ogica
features essential to the conservation of the DPS. For other potentia
connectivity areas that were included in the 2001 designation, the
avai | abl e novenent and occurrence data we have for those areas do not
support the identification of specific areas that provide a novenent
corridor that is essential for the conservation of the DPS

We believe it is inportant to note that critical habitat
designation is a different process than devel opnment of a recovery plan.
A critical habitat designation is a specific regulatory action that
defines specific areas as critical habitat in accordance with the
statutory definition. A recovery plan is a guidance docunent devel oped
in cooperation with partners, which provides a roadnmap with detail ed
site-specific managenent actions to help conserve |listed species and
their ecosystens. The term “essential,'' as used in the recovery plan,
is not necessarily used in the same nanner as it is used in the
definition of critical habitat. The recovery plan provides inportant
i nformation about the species and the actions that are needed to bring
about its recovery, while critical habitat identifies specific areas
that are essential for the species' conservation

The devi ation fromthe Peninsul ar bi ghorn sheep Recovery Pl an
boundary and the 2001 final critical habitat designation is prinarily
the result of using a revised nmethodol ogy to delineate critica
habitat. Qur revised nethodol ogy incorporates new information to best
identify areas that neet the definition of critical habitat (see
" Sunmary of Changes Fromthe 2001 Critical Habitat Designation To the
2007 Proposed Rule To Revise Critical Habitat'' section for nore
di scussion). As a result, the final revised critical habitat boundary
does not include areas the Recovery Plan identified as necessary for
the conservation of the Peninsular bighorn sheep that we since
determ ned (based on the best available data at this tinme) are not
essential for the conservation of this DPS. Therefore, we believe the
final revised critical habitat boundary nore precisely maps the
physi cal and bi ol ogi cal features that occur wi thin the geographica
area occupi ed by the Peninsular bighorn sheep at the tinme of listing
whi ch includes those areas containing preferred habitat for sheep use

There are likely additional areas outside of the final revised
critical habitat boundary that contain some of the PCEs, including
areas identified in the Recovery Plan and 2001 critical habitat. W
recogni ze that areas outside of the critical habitat boundary are
l'ikely utilized by Peninsular bighorn sheep (prinmarily for nmovenent of
rams between ewe groups). However, as stated above, the data avail able
at this time do not support the identification of specific areas
containing the essential features that provide a novenent corridor
between Units 1 and 2A or between Units 2B and 3. Additionally, Unit 2A
is continuous with Unit 2B and these units contain a |arge contiguous
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portion of the Peninsular Ranges allow ng for novenent between six ewe
groups with these units. Furthernore, although we do not have
information to identify specific movenent corridors, the areas between
Units 1 and 2A or between Units 2B and are steep, rugged, and renote
and there are no perceived threats in these areas. Therefore, we are
confident that these areas will still be available for any natura
sheep novenents between units allowing for genetic connectivity.

We recogni ze that the designation of critical habitat nay not
include all of the habitat that nay eventually be deternmined to be
necessary for the recovery of Peninsular bighorn sheep, and critica
habi t at designations do not signal that habitat outside the designation
is uninportant or may not contribute to recovery. Areas outside the
final revised critical habitat designation will continue to be subject
to conservation actions inplenented under section 7(a)(1) of the Act
and regul atory protections afforded by the section 7(a)(2) jeopardy
standard and the prohibitions of section 9 of the Act if actions
occurring in these areas nay affect sheep; these protections and
conservation tools will continue to contribute to recovery of the DPS

Pl ease see the "“"Criteria Used To ldentify Critical Habitat'' and
“*Summary of Changes Fromthe 2001 Critical Habitat Designation To the
2007 Proposed Rule To Revise Critical Habitat'' sections of this fina
rule for further discussion of this topic

Comment 2: Two peer reviewers stated that exclusion of areas under
the Agua Caliente Band of Cahuilla Indians Tribal Habitat Conservation
Plan (Tribal HCP) and Coachella Valley Miltiple
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Speci es Habitat Conservation Plan (Coachella Valley MSHCP) is
i nappropri ate because the Coachella Valley MSHCP and the Tribal HCP are
not yet approved, and therefore provide absolutely no protection to
Peni nsul ar bi ghorn sheep or their habitat at this time. One peer
reviewer stated it would be pre-decisional to exclude critical habitat
based on these plans. Another peer reviewer suggested that managers and
t hose maki ng policy decisions should have solid docunentation that the
Peni nsul ar bi ghorn sheep will receive the same | evel of enforceable
protection fromthe Tribal HCP and the Coachella Valley MSHCP as
provi ded by the Endangered Species Act. One peer reviewer stated that
the proposed exclusion of tribal |ands and | ands covered by the
Coachel l a Vall ey MSHCP are not supported by the best avail abl e science
and that renoval of these areas fromcritical habitat will increase the
threats to the persistence and recovery of Peninsular bighorn sheep

Qur Response: W believe the exclusion of the identified triba
| ands and the | ands covered by the Coachella Valley MSHCP, which is now
final, is appropriate based on the potential inmpacts associated with
designating these areas as critical habitat. Section 4(b)(2) of the Act
states that the ““Secretary shall designate critical habitat, and nmake
revisions thereto, on the basis of the best scientific data avail able
and after taking into consideration the econom c inpact, the inpact on
national security, and any other relevant inpact, of specifying any
particular area as critical habitat.'' The Act further states that the
Secretary may exclude any area fromcritical habitat if he deternines
that the benefits of such exclusion outweigh the benefits of specifying
such area as part of the critical habitat, unless he deternines, based
on the best scientific and commercial data available, that the failure
to designate such area as critical habitat will result in the
extinction of the species concerned.

We believe that critical habitat designation would negatively
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i mpact the working rel ati onships and conservation partnershi ps we have
formed with permittees, the Tribe, and other private | andowners (i.e.
other relevant inpacts), and could result in decreased voluntary
conservation efforts to benefit the Peninsular bighorn sheep
Additionally, as explained in detail in the "~ Application of Section
4(b)(2)--Oher Rel evant |npacts--Conservation Partnerships'' section of
this final rule, we believe these conservation partnerships wll
provi de as nuch or nore benefit than consultation under section 7(a)(2)
related to the critical habitat designation (the primary benefit of a
desi gnati on).

The excl usion of Agua Caliente Band of Cahuilla Indians lands is
not based on the 2007 draft Tribal HCP, but is prinmarily based on the
i mportance of our government-to-governnment relationship with the Agua
Caliente Band of Cahuilla Indians, our conservation partnership with
the Tribe, and their current nanagenent of tribal |ands as described in
the 2001 Tribal Conservation Strategy (adopted by the Tribe on Novenber
12, 2002, and inplemented since its adoption). Furthernore, in
accordance with the Secretarial Oder 3206, " "Anerican Indian Triba
Ri ghts, Federal-Tribal Trust Responsibilities, and the Endangered
Species Act'' (June 5, 1997); the President's nenorandum of April 29
1994, " CGovernnent-to-CGovernment Relations with Native American Triba
Governnents'' (59 FR 22951); Executive Order 13175; and the rel evant
provision of the Departnmental Manual of the Departnent of the Interior
(512 DM 2), we believe that fish, wildlife, and other natural resources
on tribal lands are better managed under tribal authorities, policies
and programs than through Federal regul ati on wherever possible and
practicabl e. Based on this phil osophy, we believe that, in npbst cases,
designation of tribal lands as critical habitat provides very little
addi tional benefit to threatened and endangered speci es. Conversely,
such designation is often viewed by tribes as unwarranted and an
unwanted intrusion into tribal self governance, thus conpromising the
governnent -t o- governnent rel ati onship essential to achieving our nutua
goal of nmanagi ng for heal thy ecosystens upon which the viability of
t hreat ened and endangered speci es popul ati ons depend. As an indication
of the success of our partnership with the Agua Caliente Band of
Cahuilla I ndians and their commtment to natural resources nanagenent,
a regional HCP is being devel oped, which incorporates protections and
managenent of this DPS' s essential physical and biological features

The protections provided by the Coachella Valley MSHCP and the
Tribe's resource nanagenent are consistent with the nandates under
section 7 of the Act to avoid destruction or adverse nodification of
critical habitat and go beyond that prohibition by including active
managenment and protection of essential habitat areas. These established
partnershi ps denonstrate a continued commtnment to conservation and aid
in fostering additional partnerships for the benefit of all sensitive
species on tribally-owned or controlled | ands, Coachella Valley MSHCP
perm ttee-owned/ controll ed | ands, and other private lands. Finally, we
determ ned that the Tribe's managenment of its resources provides
protection and nmanagenent, in perpetuity, of lands that neet the
definition of critical habitat for Peninsular bighorn sheep in Units 1
and 2A, and the Coachella Valley MSHCP provides further evidence of
this partnership and continued protection of these features
Furthernore, we determ ned that the routine inplementation of
conservation nmeasures in these units, conbined with protections
provi ded under the jeopardy standard of section 7 of the Act in these
two occupi ed units, provide assurances that the DPS will not go extinct
as a result of these exclusions

Pl ease see the "~ Application of Section 4(b)(2)--Qher Rel evant
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| npact s- - Conservation Partnerships'' section of this final rule for

addi ti onal discussion of the Coachella Valley MSHCP and tri bal
conservation strategies and the benefits provided to Peninsul ar bi ghorn
sheep.

Comment 3: Several peer reviewers stated that alluvial fans and
| ow-el evati on habitat provide inportant resources for Peninsular
bi ghorn sheep and noted that the proposed critical habitat does not
i nclude extensive areas of alluvial fans and other |owelevation
habitat that were included in the 2001 critical habitat designation.
Two peer reviewers stated that, based on a geographic information
systems (A S) eval uation of proposed critical habitat by California
Department of Parks and Recreation staff, nearly 250,000 ac (101,172
ha) of habitat have been renpved fromthe eastern side of critical
habitat, as conpared to critical habitat designated in 2001. The peer
reviewers further stated this area includes alluvial fans, washes,
baj adas (i.e., converging alluvial fans), canyon bottons, and open
pl ayas, which provide inportant forage resources and which are used
during novenent between nore nountai nous terrain. One peer reviewer
stated that the fact that bighorn sheep use gentle terrain, such as
al luvial fans and washes, despite potentially increasing their risk of
predation, provides strong evidence that these areas provide critically
i nportant resources.

Anot her peer reviewer commented that the 2007 proposed revision
elimnates key | ow sl ope areas and rai ses the boundary upsl ope, which
they assert is a contradiction to the best avail able science. One peer
reviewer noted there are contradictions of slope
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condition in the rule based on straight [ines drawn on the critical
habi tat maps, even though the text in the proposed rul e describes the
i mportance of gentle slopes to bighorn sheep.

Qur Response: W agree that |owelevation habitat is inportant for
Peni nsul ar bi ghorn sheep because these areas can provi de seasonal
abundance of forage vegetation and water resources. |n our August 26,
2008, NOA (73 FR 50498), we announced a revision to our criteria used
to identify critical habitat to include occurrence data from 1988 to
2008. Because of comments received from peer reviewers and the public
about | owelevation habitat and the revision of our criteria used to
identify critical habitat to include a |arger occurrence data set, we
reeval uated and revi sed our proposed revised critical habitat boundary.
In our August 26, 2008, NOA (73 FR 50498), we announced changes to the
proposed critical habitat revision, including the addition of 36,240 ac
(14,667 ha) of habitat for Peninsular bighorn sheep, the mgjority of
which is |owelevation, |owslope, or alluvial-fan habitat on the
eastern edge of the Peninsul ar Ranges. W acknow edge there are sone
| ow-el evation areas included in the 2001 designation of critical
habitat that are not included in this final designation. However,
currently avail able data do not support a deternination that these
areas outside the geographical area occupied by the species at the time
of listing are essential for the conservation of the sheep; therefore
these areas do not neet the definition of critical habitat.

Pl ease see the ""Criteria Used To ldentify Critical Habitat,'' the
“*Summary of Changes Fromthe 2001 Critical Habitat Designation to the
2007 Proposed Rule To Revise Critical Habitat,'' and the "~ Summary of
Changes Fromthe 2007 Proposed Rule To Revise Critical Habitat to This
Final Rule To Revise Critical Habitat'' sections of this final rule for
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further discussion of this topic.

Comment 4: One peer reviewer objected to the statenent in the
proposed critical habitat rule that essential habitat delineated in the
Recovery Plan (and in the 2001 critical habitat designation) included a
“buffer'' of 0.5 mile (m) (0.8 kilonmeter (km)) around sl opes greater
than or equal to 20 percent. The peer reviewer stated that buffer areas
identified in the Recovery Plan were added as " “essential habitat'' (as
defined in the Recovery Pl an) because these areas include inportant
resources for bighorn sheep; they were not added as a buffer around
essential habitat. The peer reviewer reiterated what was witten in the
Recovery Plan (i.e., that bighorn sheep have been observed at great
di stances from slopes of greater than or equal to 20 percent, and the
recovery teamchose to define essential habitat as those areas within
800 m (2,625 ft) of slopes of greater than or equal to 20 percent).
Additionally, the peer reviewer stated that the Peninsul ar bighorn
sheep recovery teamrecognized that this area would capture the
maj ority of Peninsular bighorn sheep use in these areas and that
inclusion of these areas represented inclusion of inportant resources

Qur Response: The Recovery Plan acknow edges that the 800-m (2, 625-
ft) area around slopes greater than or equal to 20 percent is a buffer.
Page 157 of the Recovery Plan describes the process of delineating

these areas as follows: ““A buffer of 0.8 kilometer (0.5 nile) was then
applied to the perimeter of all areas of slope [greater than or equa
to 20 percent] in the derivative grid.'' The inclusion of this area

around 20 percent sl opes adds expanses of land to the Recovery Pl an
area and the 2001 critical habitat designation, but we have relatively
little to no occurrence data indicating that sheep use those areas. By
including these 0.5-m (0.8-km buffers in the Recovery Plan, a
boundary was devel oped that included al nost any location that a

Peni nsul ar bi ghorn sheep could possibly roam but such a buffer would
not neet the statutory definition of ““critical habitat,'' because such
areas are not essential for the conservation of the DPS. As stated in
section 3(5)(C) of the Act, except in those circunstances determ ned by
the Secretary, critical habitat shall not include the entire

geogr aphi cal area which can be occupied by the threatened or endangered
species. Please see the ""Criteria Used To Identify Critical Habitat,'
and the " Summary of Changes Fromthe 2001 Critical Habitat Designation
To the 2007 Proposed Rule To Revise Critical Habitat'' sections of this
final rule for further discussion of this topic.

Comment 5: One peer reviewer stated that the proposed delineation
does not appear to be based on good science or conservation principles
and that the major reduction in area (as conpared to the origina
critical habitat delineated in 2001) will jeopardize the chances of
recovery and survival of this population. A second peer reviewer stated
that the proposal to renove over 50 percent of critical habitat is
contrary to the PCEs as well as the Recovery Plan. A third peer
reviewer believes the revised critical habitat is geared towards
sustaining the current, |ow popul ation |evel of Peninsular bighorn
sheep, rather than planning for recovery. Finally, a fourth peer
reviewer stated it is unclear what changed between the tinme of the 2000
Recovery Plan and today that would cause certain areas to be elimnated
that were previously determ ned as essential for the DPS s recovery

Qur Response: The designation of critical habitat for Peninsular
bi ghorn sheep is based on the best scientific data availabl e regarding
the DPS, including: (1) A conpilation of data from peer-revi ened
published literature; (2) unpublished or non-peer reviewed survey and
research reports; and (3) opinions of biologists know edgeabl e about
Peni nsul ar bi ghorn sheep and their habitat. Consequently, the PCEs, as
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described in this final rule, represent our best assessment of what
habi t at conponents are essential for the conservation of Peninsul ar
bi ghorn sheep, and we believe that our final revised designation is
adequate to ensure the conservation of this DPS throughout its extant
range.

The Act defines critical habitat as (1) the specific areas within
t he geographical area occupied by the species at the time it is listed
on which are found those physical or biological features (a) essential
to the conservation of the species, and (b) which may require special
managenent consi derations or protection, and (2) specific areas outside
t he geographi cal area occupied by the species at the time it is listed
upon a determination by the Secretary that such areas are essential for
the conservation of the species. Consistent with section 3(5)(C) of the
Act, the designation does not include the entire geographical area
whi ch can be occupi ed by Peninsul ar bighorn sheep, but is limted to
those areas that we determned neet the definition of critical habitat.
The reduction in total area fromwhat was identified as inportant for
the Peninsul ar bi ghorn sheep in the Recovery Plan and designated in
2001 is primarily the result of: (1) Exclusions of habitat under
section 4(b)(2) of the Act; (2) revision of the primary constituent
el ements; (3) revision of our criteria used to identify critical
habitat; (4) renoval of lands within the geographical area occupied by
the DPS at the tinme it was listed that do not contain the physical or
bi ol ogi cal features as identified by the PCEs in the appropriate
quantity and spatial arrangenent essential to the conservation of the
DPS; and (5) renpval of |ands outside the geographical area occupied by
the DPS at the tinme it was listed that are not

[[ Page 17293]]

essential for the conservation of the DPS.

The 2001 critical habitat designation was predom nantly based on
the 2000 Recovery Plan, and we used the best available scientific
information at that time to delineate critical habitat. Since 2001, we
recei ved significant additional occurrence data and fornmul ated a better
under st andi ng about specific habitat requirements of this DPS that was
not known when we first designated critical habitat for the Peninsul ar
bi ghorn sheep. We utilized this new information to appropriately revise
the PCEs and criteria used to identify critical habitat, consistent
with the Act. Additionally, case |aw has devel oped since 2001 regarding
the Act's requirenents and the definition of critical habitat (e.g.,
The Cape Hatteras Access Preservation Alliance v. U'S. Dep't of the
Interior, 344 F. Supp. 2d 108 (D.D.C. 2004); Hone Builders Ass'n of N
Cal. v. US Fish and Wildlife Service, US. Dist. LEXIS 80255 (E. D
Cal . 2006); and Arizona Cattle G owers' Ass'n v. Kenpthorne, 534 F.
Supp. 2d 1013 (D. Ariz. 2008)).

Therefore, we refined our approach to this critical habitat
designation, including identification of the geographical areas
occupied by the DPS at the tinme of listing, identification of physical
or biological features essential to the conservation of the DPS,
determ nati on of any areas outside the geographical area occupi ed by
the DPS at the tine of listing that are essential for the conservation
of the DPS, and appropriate exclusions under section 4(b)(2) of the
Act. A conpl ete discussion of how data collected since the 2001
designation were utilized to refine the proposed designation can be
found in the "~ Summary of Changes Fromthe 2001 Critical Habitat
Desi gnation To the 2007 Proposed Rule To Revise Critical Habitat'' and
“*Summary of Changes From the 2007 Proposed Rule To Revise Critical
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Habitat To This Final Rule To Revise Critical Habitat'' sections of
this final rule.

We delineated critical habitat for the Peninsular bighorn sheep
using the criteria presented in the "~"Criteria Used To Identify
Critical Habitat'' section of this final rule. Application of these
criteria results in the determ nati on of the physical and biol ogical
features that are essential to the conservation of this DPS, identified
as the DPS's PCEs laid out in the appropriate quantity and spati al
arrangenent essential to the conservation of the DPS. Therefore, not
all areas supporting the identified PCEs will neet the definition of
critical habitat.

Refer to our response to Comment 1 for a discussion on the
di fference between critical habitat designation and devel opnent of a
Recovery Pl an.

Qur proposed designation, in conbination with our August 26, 2008,
NOA, which announced the addition of areas to the proposed designation,
and this final designation accurately describe all specific areas
neeting the statutory definition of critical habitat for Peninsular
bi ghorn sheep. See the "~ Summary of Changes Fromthe 2001 Critical
Habi t at Desi gnation To the 2007 Proposed Rule To Revise Critical
Habitat'' and ~ " Summary of Changes From the 2007 Proposed Rule To
Revise Critical Habitat To This Final Rule To Revise Critical Habitat''
sections of this final rule for nore infornation.

Comment 6: Two peer reviewers pointed out that the proposed
critical habitat rule states that researchers have docunented novenent
of rams " “between up to three ewe groups.'' The peer reviewers
suggested this statenent incorrectly cites Rubin et al. (1998), which
docunented nal e novenent anobng at | east six groups, and the proposed
rule therefore underesti mates the inportance of connectivity throughout
the range. The peer reviewers stated that researchers have docunented
movenent of radio collared nales and fermal es anong all ei ght
subpopul ati ons, denpbnstrating that these subpopul ations are currently
|'inked via ani mal novenent. One peer reviewer stated that historic ram
noverent data between the northern Santa Rosa Muntains and the San
Jacinto Mountains was not used in delineating proposed critical
habitat. The peer reviewer further stated that they believe the Service
has had this data for years and, if used, they believe the Service
woul d not have devel oped a critical habitat designation |acking
connectivity between critical habitat units.

Qur Response: W corrected the section of the critical habitat
designation involving the Rubin et al. (1998) citation nmentioned above
and included the additional information on the netapopul ation structure
of Peninsul ar bighorn sheep into the PCEs discussion in this rule. Wth
regard to historic ram novenent data and connectivity, see our response
to Conment 1 and the ""Criteria Used To ldentify Critical Habitat'' and
“*Summary of Changes Fromthe 2001 Critical Habitat Designation To the
2007 Proposed Rule To Revise Critical Habitat'' sections of this final
rule for further discussion.

Comment 7: One peer reviewer believes that the critical habitat
desi gnation shoul d enconpass areas of historical occupancy if it is
intended to aid in the recovery of the Peninsul ar bighorn sheep.

Qur Response: Please refer to our response to Comment 5 for the
statutory definition of critical habitat. The Service nay designate as
critical habitat areas outside the geographical area occupied by a
species at the tine it was listed (i.e., historical habitat) only when
we can determ ne that those areas are essential for the conservation of
the species (section 3(5)(A)(ii) of the Act). We have determ ned that
designating critical habitat solely within the geographical area
http:/frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi 2dbname=2009_register& docid=fr14ap09-20 (13 of 144)4/22/2010 2:55:40 PM



http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi 2dbname=2009_register& docid=fr14ap09-20

occupied by the DPS at the time it was listed will provide for the
conservation of the Peninsular bighorn sheep. We, therefore, did not
include areas of historical occupancy that were outside of these areas.
As previously nmentioned in this final rule, critical habitat
desi gnati ons do not signal that habitat outside the designation is
uni nportant or may not contribute to a species' recovery. See our
response to Comment 5 above and the "“Criteria Used To Identify
Critical Habitat'' section of this final rule for nore information

Conmmrent 8: One peer reviewer had concerns about designating
critical habitat based on occupancy at the time of listing. The peer
reviewer identified what the peer reviewer believed to be two
shortcomi ngs of this approach, as follows: (1) Critical habitat is
desi gnat ed based on the distribution of a species at its |owest
abundance |l evel, and nost likely its nost linmted spatial distribution,
t hereby reducing the probability of enconpassing areas required for
full recovery; and (2) designated critical habitat assunes that al
areas have been sufficiently surveyed to docunent occupancy and doesn't
address fal se absences. Another peer reviewer believes that the Service
failed to recognize fal se absences as a result of this approach, and
that this is a grave error because the peer reviewer believes nany
i nportant areas may not be included in the critical habitat
desi gnati on

Qur Response: |In response to the peer reviewer's conment and ot her
public comments related to the delineation of critical habitat based on
occupancy at the time of listing, we revised our criteria used to
delineate critical habitat as announced in the NOA published in the
Federal Register on August 25, 2008 (73 FR 50498). As a revision to our
criteria, we included areas w th occupancy data indicating they are
currently occupied or areas with occupancy data indicating they were
occupi ed at sonme poi nt between 2008
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(present tinme) and 1988 (i.e., the tine of listing (1998) less 10
years, which is the average |ifespan of Peninsul ar bighorn sheep). Use
of a data set that considers a larger tine-span of occurrence data
accounts for the large fluctuations in Peninsular bighorn sheep
popul ation level s over the |ast tw decades, and provi des a reasonabl e
deli neati on of the geographical area occupied by the species at the
tine of listing. After rangew de estinates were made in the 1970s, the
popul ati on was estimated as high as 1,171 in 1974 (Waver 1974, p. 5).
The popul ation was estinmated at 570 individuals in 1988 (Waver 1989
p. 11). We reported in the final listing rule for Peninsular bighorn
sheep that the population at that time (1998) was approxi mately 280
i ndividuals (March 18, 1998, 63 FR 13134). The npbst recent estinate
from 2006 puts the popul ati on at approxi mately 800 individuals (Torres
2007, p. 1). By considering occurrence data between 1988 and the
present, we are not designating critical habitat based on the
distribution of the DPS at its |owest abundance |evel, nor its nost
limted spatial distribution as the peer revi ewer suggested

We realize that fal se absences can result fromrangew de surveys
for Peninsul ar bighorn sheep. Additionally, we are aware that not al
areas within the range of the DPS have been surveyed or studied
equal ly. For exanple, there is a disproportionate anmobunt of data from
the northern half of the Peninsular Ranges in the United States,
conpared to the southern half that has not been studied as thoroughly.
Regardl ess, we used the best available scientific information and
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occurrence data in determ ning areas occupi ed by Peninsul ar bi ghorn
sheep. No information is available to indicate which portions of the
DPS s range might include fal se absences.

Comment 9: One peer reviewer believes that delineation of critical
habi tat must not rely on sinple occurrence data al one, but should al so
rely on robust methods of identifying and mapping critical habitat
based on habitat features.

Qur Response: W agree with the peer reviewer's statement. W
delineated critical habitat based on occurrence data and a conbi nation
of habitat features. W designated critical habitat for the Peninsular
bi ghorn sheep within areas that we determnmi ned were occupied at the tine
of listing and that contain the physical and biological features
essential to the conservation of the DPS. Lands were designated based
on sufficient essential features being present to support the life
processes. Please see our response to Conment 5 and the “~“Criteria Used
To ldentify Critical Habitat'' section of this final rule for detail ed
di scussi ons.

Comment 10: One peer reviewer noted a | arge nunmber of known
Peni nsul ar bi ghorn sheep | ocati ons (docunmented post-listing) that were
not included in the proposed revised critical habitat and further
stated that it was unclear why these areas were not included. Another
peer reviewer listed nmultiple areas that are docunented as occupi ed at
or since the time of listing but were not included in the proposed
critical habitat designation. The peer reviewer indicated that
occurrence data docunenting occupancy were provided to the Service
prior to the delineation of proposed critical habitat, and further
stated that these areas provide |anbing habitat, foraging areas,
connectivity between nountai nous areas, and inportant water sources.
The peer reviewer determned that nearly 1,000 of these |ocations were
not included in the proposed critical habitat follow ng an exam nation
of occurrence data collected during 2001 to 2003 with the use of @ obal
Positioning System (GPS) collars in areas between Hi ghway 74 and the
sout hern edge of the Vallecito Muuntains. Finally, another peer
revi ewer believes there are large areas w thout |ocation data of
Peni nsul ar bi ghorn sheep that are included as critical habitat and
areas with bighorn sheep | ocation data that are not included as
critical habitat.

Qur Response: Upon receiving the peer reviewers' comments, we
exam ned the occurrence data considered in the delineation of the
proposed revised critical habitat and found that a set of data was
m ssing fromour @S database. Subsequently, we included that
occurrence data into our G S database and doubl e-checked to ensure that
all occurrence records subnmitted to the Service were included for our
analyses. In light of this data and our revised criteria used to
identify critical habitat (i.e., a data set that includes data since
1988), we revised our proposed critical habitat boundary, as reported
in the NOA, to include the areas represented by the |ocation data
(August 26, 2008, 73 FR 50498).

Conmment 11: One peer reviewer suggested the proposed revised
critical habitat could have been inproved had it been an " open
process'' that included the expertise of biologists on the Recovery
Team as well as others who have worked w th bighorn sheep for decades,
Ii ke what was done for the Peninsular bighorn sheep Recovery Plan. The
peer reviewer believes that the resulting proposed critical habitat
designation reflects a hurried process that used arbitrary deci sion-
nmeking, is not scientifically based, and contradicts the Services'
Recovery Plan for the DPS.

Qur Response: Contrary to the opinion of the peer reviewer,
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designating critical habitat is an open process. W solicited
addi ti onal expert opinion and public coment through publication of our
proposed revised rule that was devel oped using the best scientific data
available at that point intime. As stated in the proposed rule,
comments and materials received, as well as supporting docunentation
used in the preparation of the proposed rule, are available for public
i nspection at the Carlsbad Fish and Widlife Ofice. In accordance with
section 4(5)(A) of the Act and the regulations at 50 CFR 424.16(c) (1),
the Secretary shall--

(i) Publish notice of the proposal in the Federal Register

(ii) Gve actual notice of the proposed regulation (including the
conplete text of the regulation) to the State agency in each State in
which the species is believed to occur, and to each county or
equi val ent jurisdiction therein in which the species is believed to
occur, and invite the comment of each such agency and jurisdiction

(iii) Gve notice of the proposed regul ation to any Federa
agencies, local authorities, or private individuals or organizations
known to be affected by the rule;

(iv) Insofar as practical, and in cooperation with the Secretary of
State, give notice of the proposed regulation to list, delist, or
reclassify a species to each foreign nation in which the species is
bel i eved to occur or whose citizens harvest the species on the high
seas, and invite the comment of such nation;

(v) Gve notice of the proposed regulation to such professiona
scientific organi zations as the Secretary deens appropriate; and

(vi) Publish a summary of the proposed regul ation in a newspaper of
general circulation in each area of the United States in which the
species is believed to occur. Further, the regulations at 50 CFR
424.16(c)(2) state that at |east 60 days shall be allowed for public
comrent follow ng publication in the Federal Register of a rule
proposing the listing, delisting, or reclassification of a species, or
the designation or revision of critical habitat

On May 14, 2007, representatives fromthe Carlsbad Fi sh and
Wlidlife Ofice and the Regional Ofice, including the Regiona
Director, net with recovery team nenbers in part to inform nmenbers that
we were initiating work to propose revisions to designated critica
habitat for the Peninsular
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bi ghorn sheep. At that neeting, we requested that recovery team nenbers
subnmit any data they wanted us to consider in our proposed revision. W
received data fromone recovery team nenber in response to this
request.

During the devel opnent of this revision to critical habitat for the
Peni nsul ar bi ghorn sheep, we followed the appropriate guidance and
regul ati ons regarding inclusion of expert biologists and ot her
appropriate entities, including the general public. In accordance with
our policy on peer review published in the Federal Register on July 1
1994 (59 FR 34270), we solicited expert opinions fromfive
know edgeabl e individuals with scientific expertise that included
famliarity with the DPS, the geographic region in which it occurs, and
conservation biology principles. W reviewed all conmrents received from
the peer reviewers and the public for substantive issues and new
information regarding the designation of critical habitat for
Peni nsul ar bi ghorn sheep

Under section 4(f)(2) of the Act, the Secretary may procure the
servi ces of appropriate public and private agencies and institutions
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and other qualified persons in devel oping and inplenenting recovery

pl ans. However, the Act limits the use of recovery teans appointed
under this subsection to the devel opnent and i npl enentation of recovery
pl ans. The Act does not contain a provision for devel opnent of critica
habitat teams. However, the Service could set up a critical habitat
team but it would be subject to the Federal Advisory Committee Act
(FACA), unlike a recovery teamthat is exempt from FACA. Since the Act
contains specific timefranes for conpletion of critical habitat
designations, creating a critical habitat teamwould slow the process
of designation of critical habitat causing us to be out of conpliance
with the statutory requirements of the Act. However, consistent with
our peer review policy and the Act's standard of using the best
avai l able scientific data, we openly and publically solicited
information for consideration in rule devel opnent and solicited peer
revi ew of our proposal

In total, we received comments fromall five peer reviewers that we
solicited comments from and we received 5,299 coments fromthe
general public during two public comment periods and two public
hearings. Therefore, we believe we foll owed an open process during
devel opnent of the Peninsul ar bighorn sheep revised critical habitat
desi gnati on

Regardi ng the peer reviewer's beliefs that the proposed critica
habi tat designation reflects a hurried process that used arbitrary
deci si on-maki ng and was not scientifically based, we disagree with this
comrent. As noted above, we solicited information fromthe entire
Peni nsul ar bi ghorn sheep recovery teamprior to the proposed revisions
to the designation. W also solicited expert opinions fromfive
know edgeabl e individuals with scientific expertise that included
famliarity with the DPS, the geographic region in which it occurs, and
conservation biology principles. Additionally, the designation of
critical habitat for Peninsular bighorn sheep is based on the best
scientific data avail able regarding the DPS, including: (1) A
conpil ation of data from peer-revi ewed, published literature; (2)
unpubl i shed or non-peer reviewed survey and research reports; and (3)
opi ni ons of bi ol ogi sts know edgeabl e about Peni nsul ar bi ghorn sheep and
their habitat (see our response to Corment 5 and the “"Criteria Used To
Identify Critical Habitat'' section for additional discussion on use of
avai l abl e scientific data and how this data was used to devel op
criteria for identifying critical habitat).

Comment 12: One peer reviewer believes it is inpossible to
duplicate the delineation of the revised critical habitat based on the
Service's poorly described nethods and an i nadequate expl anation of how
the PCEs were used to delineate critical habitat. Another peer reviewer
bel i eves the proposed rul e does not provide specifics on how proposed
revised critical habitat was delineated, nor does it include discussion
of the actual methods of identifying and mapping the PCEs. The sane
peer reviewer stated that along several sections of the proposed
revised critical habitat boundary, the boundary line follows a
perfectly strai ght course, which does not appear to conformto (or
follow) any obvious biological or topographical feature; therefore, the
peer reviewer questioned how this boundary |ine was placed. Another
peer reviewer could not identify the specific nethods used to create
the revised boundary of the proposed rule and further stated that the
boundary |ines give the appearance of being hand-drawn, rather than
based on a scientific method

Qur Response: As discussed in our response to Corment 5 above and
the ""Criteria Used To ldentify Critical Habitat'' section of this
final rule, we delineated critical habitat for the Peninsular bighorn
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sheep using the following criteria: (1) Areas that contain the PCEs
requi red by the DPS as determined fromaerial imgery and G S data on
vegetation, elevation, and slope; (2) areas within the ewe group
distribution (i.e., subpopul ations) boundaries identified by Rubin et
al . (1998); (3) areas occupied by the subspecies between 2008 (present
time) and 1988; and (4) areas where occupancy data points indicate
repeat ed Peni nsul ar bi ghorn sheep use, but which were not captured
within the ewe group distribution boundaries identified by Rubin et al
(1998). Application of these criteria results in the determ nation of
the physical and biological features that are essential to the
conservation of this DPS, identified as the DPS's PCEs laid out in the
appropriate quantity and spatial arrangenent essential to the
conservation of the DPS. Since the 2007 proposed rule, we revised the
“"Criteria Used To ldentify Critical Habitat'' section of this rule to
provide nore detail and description of the stepw se process used, data
consi dered, habitat features mapped, and nethod used to delineate
critical habitat boundaries. The boundaries were drawn with G S
software using detailed aerial imgery maps and data | ayers of
occurrences and habitat information. Any straight lines along the
boundary of critical habitat are the result of follow ng habitat
features that are naturally straight in appearance

Comment 13: One peer reviewer asked if a nmodel was enployed, and if
so, describe the type and state whether it was based on expert opinion.

Qur Response: We did not use a nodel to delineate critical habitat
for the Peninsul ar bi ghorn sheep. For nore informati on on how we
delineated critical habitat, see the ""Criteria Used To ldentify
Critical Habitat'' section of this final rule

Conmment 14: One peer reviewer inquired as to whether or not PCEs
were wei ghted in the process of revising critical habitat

Qur Response: The PCEs were not weighted in the process of revising
critical habitat.

Comment 15: One peer revi ewer expressed concern that Anza Borrego
Desert State Park's vegetation maps were not utilized in the critica
habitat revision. The peer reviewer believes that vegetation has a
critical influence on what type of habitat the Peninsul ar bighorn sheep
use; therefore, he asserts that this information woul d have been
instrumental in delineating a nore accurate critical habitat boundary.
Anot her peer revi ewer asked which vegetation |layer was used in
delineating critical habitat.

Qur Response: W believed it was inportant to use a G S vegetation
dat a
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| ayer that provided a consistent analysis over the entire extent of the
Peni nsul ar bi ghorn sheep range. Any vegetation |ayers that were
prepared for a specific entity, including a park (such as Anza Borrego
Desert State Park) or individual county, were not all-enconpassing and
therefore inappropriate for the analysis. The proposed and fina
revised critical habitat includes land in three separate counties
(I'mperial, Riverside, and San Diego). Therefore, the G S |layer that we
used for the vegetation analysis portion of defining proposed critica
habitat for the Peninsul ar bighorn sheep was the Fire and Resource
Assessnment Program | ayer created by the California Departnent of
Forestry and Fire Protection. For further information on this
vegetation data, see their Wb site at: http://frap/cdf/calgov. This
vegetation | ayer was nost appropriate because it extended over the
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entire area of the Peninsul ar Ranges and all owed for consistency in our
anal ysis of vegetation across the range of this DPS.

Comment 16: One peer reviewer was concerned that our methodol ogy
i ncluded an el evation cut-off of 4,600 ft (1,400 m to guide the
critical habitat boundary line. The peer reviewer stated that, at
times, Peninsul ar bighorn sheep rely on areas higher than this,
especially on the western side of the Santa Rosa Muntains.

Qur Response: We acknow edge that Peninsul ar bi ghorn sheep have
occasi onal |l y been observed above 4,600 ft (1,400 n) elevation; however,
it is commonly accepted that sheep within the Peninsul ar Ranges are
primarily restricted to | ower elevations (see the " Primary Constituent
El ements (PCEs)'' section for nore information). W do not have
evidence to suggest that areas above 4,600 ft (1,400 n) elevation are
essential for the conservation of this DPS, and the comrenter did not
provide information to support the assertion that sheep rely on higher
el evations. As previously nentioned in this final rule, critical
habi t at designations do not signal that habitat outside of the
designation is uninportant or nay not contribute to recovery (see our
response to Comment 1 above).

Comment 17: One peer reviewer stated that the rule indicates that
areas with canopy cover greater than 30 percent were not included as
critical habitat. The peer reviewer asked what infornation was used to
determine this cut-off point and what G S data | ayer was used to
identify these areas.

Qur Response: Cenerally, bighorn sheep primarily rely on their
sense of sight to detect predators. Research shows that bighorn sheep
wi || avoid habitat where dense vegetation reduces visibility and,
instead, prefer to use habitat with vegetative canopy cover |ess than
or equal to 30 percent (Risenhoover and Bailey 1985, p. 799; Etchberger
et al. 1989, p. 906; Dunn 1996, p. 1). Bighorn sheep in the Peninsular
Ranges avoi d higher elevations (above 4,600 ft (1,400 m), likely due
to decreased visibility (and therefore increased predation risk)
associ ated with denser vegetation (i.e., chaparral and conifer
woodl and) found at higher elevations (Service 2000, p. 10).

The A S layer that was used for the vegetation analysis for the
proposed revised critical habitat designation for the Peninsul ar
bi ghorn sheep was the Fire and Resource Assessnent Program | ayer
created by the California Departnment of Forestry and Fire Protection.
Wth this layer, we were able to highlight areas likely to have
veget ati ve canopy cover over 30 percent (i.e., chaparral and conifer
woodl and) . Subsequently, we used detailed aerial inmagery to focus on
those areas and visually confirmwhether or not those areas had canopy
cover above 30 percent. If areas appeared to have canopy cover over 30
percent, those areas were renoved fromthe critical habitat
delineation. Therefore, vegetated areas within the final revised
critical habitat designation include only those areas that provide
| ower density vegetation and better visibility to detect potential
predators.

Conment 18: One peer reviewer inquired as to how we identified
areas unlikely to be used by Peninsul ar bi ghorn sheep.

Qur Response: As required by section 4(b)(2) of the Act, we used
the best scientific data available in designating critical habitat, and
nore specifically (as per section 3(5)(A) of the Act), in determining
the specific areas within the geographical area occupied by the DPS at
the time of listing that contain the physical or biological features
essential to the conservation of the DPS which may require special
managenment consi derations or protection, as well as in deternmining if
any specific areas outside the geographical area occupied by the DPS at
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the time of listing are essential for the conservation of the DPS
Areas unlikely to be used by Peninsular bighorn sheep were identified
by Service biologists using detailed aerial imgery maps of the

Peni nsul ar Ranges with A S information on vegetation, elevation, slope
and sheep occurrence data from 1988 to 2008. Pl ease see our responses
to Conments 5, 16, and 17 and the ~"Criteria Used To Identify Critica
Habitat'' section for additional information related to how we used the
data to delineate critical habitat.

Comment 19: One peer reviewer noted that the proposed rule (72 FR
57740, Cctober 10, 2007) includes | anguage descri bi ng how t he
delineation of critical habitat is supported by a draft habitat node
provided to the Service by Peninsul ar bi ghorn sheep biol ogi sts, because
areas designated as critical habitat ~“roughly fall w thin the upper
| evel habitat suitability classes derived fromthe prelimnary nodel."''
The peer reviewer believes the Service incorrectly interpreted the
draft nodel, suggesting that the Service did not understand the node
results. The peer reviewer also stated that although the recent nodels
are based on two years of GPS data from a subset of the tota
popul ation, and may therefore underesti mate use of sone areas, they
provi de support for the essential habitat line and the original (2001)
critical habitat |ine. The peer reviewer believes that the nodels do
not provi de support for the currently proposed revised critical habitat
del i neation

Qur Response: As stated in the proposed rule, we did not adopt the
above nentioned predictive habitat nodel in our critical habitat
del i neati on process because: (1) It was in draft formand had not been
peer reviewed; and (2) it was based on only two years of GPS data from
a subset of the Peninsular bighorn sheep population. In response to
coments received from peer reviewers and the public, we reanal yzed the
draft predictive habitat nodel. However, we continue to believe it is
i nappropriate to draw concl usi ons on whet her the nodel supports or does
not support our revised critical habitat designation for this DPS
because there are limtations in the data set used to create the node
(i.e., only two years of GPS data), the nodel is in draft form and has
not been peer reviewed.

Comment 20: One peer reviewer believes that the proposed rule (as
written) suggests that the proposed critical habitat delineation was
based partially on ewe group delineations in Rubin et al. (1998). The
peer reviewer noted that the Rubin et al. (1998) ewe group delineation
was intended to docunent the approxi mate known distribution of ewe
groups at that time. The peer reviewer further stated the ewe group
del i neation was not intended to represent essential habitat, it does
not include additional areas used by rams, and it does not represent
areas of connectivity. The peer reviewer clarified that the ewe group
delineation in Rubin et al. (1998) was based on a small nunber of
radi ocol | ared sheep
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(GPS col lars had not been used in the study at that tine), it did not
include locational information on sheep in the San Jaci nto Mount ai ns
and it was based on data collected in the m d-1990s when the popul ation
of Peninsul ar bighorn sheep was at its snallest known size. Finally,
the peer reviewer contends that the proposed rule is inplying that ewe-
group delineations in Rubin et al. (1998) were based on ani nmal

| ocations collected during 1971-1996 (p. 57747). However, the peer
reviewer stated that ewe-group delineations were actually based on data
collected during 1993-1996; Rubin et al. (1998) did use data collected
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since 1971, but those data were only represented by water-hol e count
data (used to exam ne | ong-term abundance trends). Therefore, the peer
revi ewer believes that the ewe group delineations in Rubin et al
(1998) present a minimumdistribution of bighorn sheep in the

Peni nsul ar Ranges.

Qur Response: As stated in this final rule and the "~"Criteria Used
To ldentify Critical Habitat'' section of the NOA (73 FR 50498, August
26, 2008), we mapped ewe group areas from Rubin et al. (1998) over G S
i mgery of the Peninsular Ranges to delineate the distribution of ewe
groups in the proposed revised critical habitat as an initial step in
the delineation process. W consider Rubin et al. (1998) to be the best
avai |l abl e data on Peni nsul ar bi ghorn sheep ewe group distribution. The
ewe group delineations presented in Rubin et al. (1998) were based on
data collected during 1993 to 1996 (not 1971 to 1996 as incorrectly
stated in the proposed rule (72 FR 57740, Cctober 10, 2007)), when the
popul ati on of Peninsul ar bi ghorn sheep was at historically |ow | evels.
Therefore, the ewe group delineations present a m ninumdistribution of
bi ghorn sheep in the Peninsul ar Ranges. However, this is the only data
we are aware of that identifies the distribution of ewe groups and
subgroups within the Peninsul ar Ranges. Furthernore, we believe that
the ewe groups presented in Rubin et al. (1998) accurately depict the
general |ocations of the known ewe groups in these ranges and provide a
| ogical starting point for the delineation of critical habitat.

Comment 21: One peer reviewer believes that climte change will
undoubt edl y have an effect on habitat, and changes in tenperature and
precipitation will likely increase the inportance of upper elevation
habitats. Additionally, the peer reviewer believes the proposed
revision to critical habitat excludes some high el evation areas
currently occupi ed by bighorn sheep and reduces the protection of
habitat that will be essential for conservation of the Peninsular
bi ghorn sheep in the future

Qur Response: Peninsul ar bi ghorn sheep generally do not use the
upper el evation habitats of the Peninsular Ranges at this tine because
those areas are nore densely vegetated and provi de conditions of poor
visibility. For further discussion, see our responses to Coments 16
and 17.

We acknow edge that climate change could result in changes in the
resources and habitat condition along an el evational gradient in the
Peni nsul ar Ranges. However, the scientific evidence available at this
tinme does not suggest that upper elevation habitats in the Peninsular
Ranges wi ||l beconme nore visually open (i.e., nore suitable for
Peni nsul ar bi ghorn sheep) as a result of a climte change scenario |ike
that described by the peer reviewer. The peer reviewer did not submt
any specific data supporting the contention for the need to expand
critical habitat to include currently unoccupied upper elevation
habitat. W are unaware of any studies or data that would indicate this
request is appropriate. In fact, Epps et al. (2004, p. 111) applied a
climate change nodel that assuned an increase in tenperature of 2
degrees Cel sius and a decrease in precipitation of 12 percent and found
no change in the probability of extinction for sheep in those ranges
supporting the Peninsul ar bi ghorn sheep. Shoul d additional data becone
avai l able, we may revise this final critical habitat designation
subject to avail able funding and other conservation priorities

Conmment 22: One peer reviewer agreed with the Service regarding
correction of an earlier error to recognize this listed entity as a DPS
of the subspecies Ovis canadensis nel soni. The peer reviewer also
stated that no attenpt was nade by the Service in the proposed rule to
give the reader a full geographic picture of howthis DPS fits into the
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| arger distribution of that subspecies. The peer reviewer believes that
this animal should be referred to as a DPS, avoiding the term
subspeci es. The peer reviewer believes that if Peninsul ar bi ghorn sheep
is defined as sinply "~ “bighorn sheep in the Peninsular Ranges,'' then
the word Peninsular in that phrase is redundant and unnecessary. The
peer reviewer believes the problemis that the use of Peninsular

bi ghorn sheep in this context gives the reader a false inpression that
there is sonething unique and different about this subspecies. The peer
revi ewer suggested this could be avoided by referring to the aninal as
““bighorn sheep in the Peninsular Ranges.'' Another peer reviewer
stated that the commonly accepted vernacul ar nane for Ovis canadensis
nel soni is Nelson's bighorn sheep and not Peninsul ar bi ghorn sheep. The
peer reviewer suggested the Service refer to this DPS throughout the
rule as ~“Nelson's bighorn sheep in the Peninsul ar Ranges.'

Qur Response: As discussed in the Background section of this fina
rule, we are formally changing the listed entity as a DPS of the desert
bi ghorn sheep, Ovis canadensis nelsoni, and this final rule includes
such change to the list of Endangered and Threatened WIldlife at 50 CFR
17.11(h). Wthin this final rule, we believe it is appropriate to
continue to refer to these sheep with the common nanme Peni nsul ar
bi ghorn sheep. Further, we will refer to this listed entity as a DPS
not a speci es or subspecies as we have in previous Federal Register
publications. W also have included information on the geographic
distribution of the desert bighorn sheep subspecies, of which
Peni nsul ar bi ghorn sheep are a DPS, in the " “Background'' section of
this final rule.

Comment 23: One peer reviewer noted that in the proposed rule the
Service stated it " has been hypothesized that desert bighorn sheep can
survive w thout a pernmanent water source,'' although the Service did
not provide a citation. The peer reviewer believes the nost appropriate
citation shoul d have been Krausman et al. (1985), which denonstrated
this to be true for a Sonoran Desert popul ati on. The peer reviewer
further believes that nore neani ngful discussion would have conpared
hi gh tenperatures for the popul ati on studied by Krausman et al. (1985)
with those in the Peninsular Ranges, fromwhich a greater need for
wat er coul d be surmi sed. The sanme peer reviewer noted that the Service
al so did not provide a citation in the proposed rule when referring to
water as " “especially inportant to lactating ewes. * * *'' The peer
reviewer believes that Bleich et al. (1997) refuted this as a myth.

Qur Response: In light of the peer reviewer's coment, we included
the citation of Krausman et al. (1985) into our discussion of water in
the """ Primary Constituent Elenents (PCEs)'' section of this final rule.
Al'l other variables (e.g., vegetation, elevation, clinate, terrain)
being the sane, we agree with the peer reviewer that it could be
assuned that sheep living in ranges with higher tenperatures woul d have
a greater need for water. However, we are not aware of an analysis
conparing the Peninsular Ranges to the Little Harquahal as studi ed
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by Krausman et al. (1985, p. 26). Regarding the peer reviewer's comrent
regarding Bleich et al. (1997), we reevaluated the available literature
on the inportance of water to lactating ewes. As a result, we revised
the discussion of water in the ~“Primary Constituent El enments (PCEs)'
section of this final rule.

Comment 24: One peer reviewer stated the proposed rule lists sites
for breeding and space for mating as key habitat el enents, but the peer
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reviewer believes there is no evidence to suggest that |ack of breeding
isalimting factor for these sheep. The peer reviewer also believes
there is no evidence that breeding takes place in any habitat other
than where nornal activities occur during the months in which breeding
and mating take place.

Qur Response: We acknow edge the peer reviewer's concerns regarding
Peni nsul ar bi ghorn sheep breeding habitat. W did not suggest in the
proposed rule that |lack of breeding is a limting factor for Peninsul ar
bi ghorn sheep or that breeding occurs exclusively in a specific type of
habi tat. Rather, our intention was to highlight the inportance of
mai nt ai ni ng space for individual and popul ati on growth and nor nal
behavi or, which includes breeding

Comment 25: One peer reviewer believes the docunment could be
strengthened by using prinary literature (versus grey literature) and
citing original sources

Qur Response: Consistent with section 4(b)(2) of the Act, the
Secretary shall use the best scientific data avail abl e when naki ng
critical habitat determ nations. Data reviewed by the Secretary may
include, but are not limted to, scientific or comercial publications,
adm nistrative reports, maps or other graphic materials, information
received fromexperts on the subject, and comments frominterested
parties. Designation of critical habitat for Peninsular bighorn sheep
includes a conpilation of data from peer-revi ewed, published
literature; unpublished or non-peer reviewed survey and research
reports; and opinions of biologists know edgeabl e about Peni nsul ar
bi ghorn sheep and their habitat. We use primary literature whenever
possi bl e, although in some cases grey literature provides tinely and
detailed information that nmay ot herwi se not be available. Therefore, in
this final revised critical habitat designati on we have used the best
scientific information available at this time, including updated
information provided by peer reviewers and commenters, which is
incorporated into this rule where appropriate

Coment 26: One peer reviewer believes the distribution of critica
habitat could be nobre exact (and defensible) based on |ocations of
sheep. The peer reviewer further stated that the Service shoul d
consi der docunent ed sheep | ocations approxi mately 500-1, 000 m (1, 640-
3,280 ft) in any direction as the boundary of critical habitat, because
the peer reviewer believes this would be defensible given the accuracy
of the radio and GPS collar generated |ocations. Finally, the peer
revi ewer suggested other defensible options for a nore exact critica
habi tat delineation, including the use of m ninum convex pol ygons or 95
percent adaptive kernel techniques (and the connectivity between them.

Qur Response: Consistent with 50 CFR 424.12(b), when considering
the designation of critical habitat, the Secretary shall focus on the
princi pal biological or physical constituent elenments within the
defined area that are essential to the conservation of a given species
and that may require special managenent considerations or protection.
Addi tionally, as per section 3(5)(A)(ii) of the Act, critical habitat
al so includes specific areas outside the geographical area occupied by
the species at the tinme it is listed if such areas are essential for
the conservation of the species. Wile delineating critical habitat, we
not only considered Peninsul ar bi ghorn sheep | ocations, but also a
conbi nation of habitat features. W believe that drawi ng circles around
occurrence points as the commenter has suggested (by delineating the
critical habitat boundary as 500-1,000 m (1, 640-3,280 ft) in any
direction of a sheep location) would not accurately reflect essential
habitat for this DPS because collared sheep represent a subset of the
total nunber of sheep in the Peninsular Ranges. Additionally, there are
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a di sproportionate nunber of collared animals in the northern extent of
the DPS's range conpared to the southern extent of its range
Therefore, we believe basing critical habitat only on occurrence data
woul d I ead to an underrepresentation of the habitat essential to the
whol e popul ati on.

Bot h the mini num convex pol ygons or 95 percent adaptive kerne
techni ques could be valid options for determ ning a species' habitat or
home range; however, we believe our criteria used to identify critica
habitat gives a nore precise delineation of essential habitat based on
occurrence data and the physical or biological features essential to
the conservation of Peninsul ar bighorn sheep (see "~"Criteria Used To
Identify Critical Habitat''). We did consider the use of other
techniques to delineate critical habitat, including m ninmm convex
pol ygons or 95 percent adaptive kernel techniques such as the peer
revi ewer suggested. However, those techniques can yield broad and
irregul arly shaped pol ygons of habitat inclusive of expanses of areas
that | ack occurrence data.

W delineated critical habitat boundaries as described in the
““Criteria Used To ldentify Critical Habitat'' section of this fina
rule. Please see this section for a detail ed discussion of the
del i neation process used for this rule

Conmment 27: One peer reviewer stated it was not clear in the
proposed rul e how the distribution of bighorn sheep and occupi ed areas
were determ ned. The peer reviewer believes the " Mthods'' section
does not define occupied habitat. The peer reviewer believes that if
sheep are regularly using an area, it is inmportant for the Service to
define occupi ed habitat. However, if sheep have not used an area in
more than 5 to 10 years and there is no suitable habitat adjacent to
that area, the peer reviewer believes it would be difficult to defend
this area as critical. The peer reviewer suggested an in-depth
curul ative effects exami nation to address this issue

Qur Response: We agree with the peer reviewer that areas of
regul ar, repeated sheep use are inmportant to this DPS; however, we
disagree with the peer reviewer's assertion that areas not used by
sheep in nore than 5 to 10 years will be difficult to defend as
critical habitat. Section 3(5)(A)(i) of the Act defines critical
habi tat as the geographi cal area occupied by the species, at the tine
it is listed in accordance with the provisions of section 4 of the Act,
on which are found those physical or biological features (a) essentia
to the conservation of the species and (b) which may require specia
managenent consi derations or protection. As a revision to our criteria
announced in the NOA (73 FR 50498, August 26, 2008), we included areas
with occupancy data indicating they are currently occupi ed or areas
with occupancy data indicating they were occupi ed at some poi nt between
2008 (present tine) and 1988 (i.e., the time of listing (1998) less 10
years, which is the average |ifespan of Peninsul ar bighorn sheep).

Use of a data set that considers a larger tine-span of occurrence
data accounts for the large fluctuations in Peninsular bighorn sheep
popul ation level s over the |ast tw decades. Because the average
I'ifespan of sheep is approximately 10 years (Botta 2008a, p. 1), areas
occupi ed 10 years prior to listing should be considered occupi ed at
listing. Therefore, we appropriately
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i ncluded areas supporting the essential physical and biol ogica
features that may require special nanagenent considerations or
protection that are within areas occupied at the tine of listing. W
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did not include areas that were unsuitable or otherw se did not support
physi cal and biol ogi cal features essential to the conservation of the
speci es. Pl ease see our response to Comment 8 and " "Criteria Used To
Identify Critical Habitat'' section of this rule for additiona

di scussi on on occupancy and net hodol ogy used to develop critical
habi t at .

Wth regard to the assertions about a cumul ative effects analysis
the peer reviewer nay be confusing a cunmulative effects analysis under
section 7 of the Act or NEPA with the process for designating critica
habitat. A “~“cumulative effects'' analysis is not required under
section 4 of the Act. Under section 4(b)(2) of the Act, we did consider
the econonmic, national security, and other relevant inpacts of
designating critical habitat.

Comment 28: One peer reviewer believes that bighorn sheep habitat
al ong the border could be altered by illegal immgrants and the Border
Patrol (or other agents that pursue illegal immgrants). The peer
reviewer also believes that future economic growh could further
infringe on the bighorn sheep's habitat in the southern part of its
range as it has in the northern part of its range. The peer reviewer
bel i eves that these issues should be addressed in a cunulative effects
anal ysi s.

Qur Response: Wen delineating critical habitat for Peninsul ar
bi ghorn sheep, we used the best available scientific infornation to
determ ne those areas that neet the definition of critical habitat. W
do not have any data indicating that activities associated with the
Border Patrol activities or illegal inmmgration threaten Peninsular
bi ghorn sheep habitat along the border, nor did the peer reviewer
supply data to support this assunption. The DEA anal yzed projected
econom ¢ growth and associ ated economi ¢ i npacts, and the nmajority of
projected growth is expected to occur in the northern part of the
range. W recogni ze the potential threat of devel opnent in the
" Speci al Managenent Considerations or Protection'' section of this
final rule. Again, the peer reviewer may be confusing a cunulative
ef fects analysis under section 7 of the Act or NEPA with the process
for designating critical habitat.

Comment 29: One peer reviewer did not agree with our discussion of
the potential negative effects of roads to Peninsul ar bighorn sheep as
stated in the 2007 proposed rule. The peer reviewer believes that the
citation of Epps et al. (2005, p. 1035) in the proposed rule is
i nappropriate to this DPS because that study was concerned with the
ef fects of mmjor fenced highways, and the roads in question in the
Peni nsul ar Ranges are smaller two-lane roads that Peninsul ar bighorn
sheep cross regularly.

Qur Response: In light of the above comment, we revised our
di scussion of the effects of roads on Peninsul ar bi ghorn sheep and
revised our citation of Epps et al. (2005). Please see the " Special
Managenment Considerations or Protection'' section of this final rule

Comment 30: One peer reviewer believes that the discussion in the
2007 proposed rul e of behavioral interactions between humans and
bi ghorn sheep is not objective and |acks a real analysis of the problem
as its basis. The peer reviewer believes that an analysis is required
regardi ng our statement that " "disturbance could nodify the sheep's
behavi or or cause bighorn sheep to flee an area.'' The peer reviewer
believes this statement falsely inplies that such an incident is
detrinmental to the conservation of this animal. Additionally, the peer
revi ewer suggested we provide an alternative statenent indicating that
bi ghorn sheep in the Peninsul ar Ranges are a good exanple of a DPS that
can readily habituate to human activities that are non-threatening and
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geogr aphi cal ly predictable.

Qur Response: The openi ng paragraphs of our proposed revised
critical habitat designation clearly state that the rule is not
intended to serve as a conprehensive review of desert bighorn sheep
ecol ogy and conservation, and such reviews can be found el sewhere. The
proposed rule briefly discusses the natural history and managenent of
bi ghorn sheep, and then concentrates upon the nethodol ogy used to
designate critical habitat. The effects of human activities on bighorn
sheep have been di scussed and debated by nany bi ol ogi sts and nanagers
for decades; thus, we included a brief synopsis of the topic. W
recogni zed there were differences of opinion, and thus we were carefu
to include words such as " “potential. It should be noted that we were
di scussing human activity in a general sense, and we listed a variety
of activities as exanples

A careful review of the literature reveal s that bighorn sheep group
or individual responses to human activity are highly variable and
i nfluenced by |ocal factors and local history. Therefore, generalized
statenments extending to all bighorn sheep are inappropriate. An
overwhel mng majority of biologists have expressed concern and have
reconmended |imting or managi ng human activities in bighorn sheep
habitat. The peer reviewer is correct in asserting that much of the
literature consists of opinions and that there is a need for additiona
wel | -desi gned studies that provide stronger inferences. However,
consi dering the volune of opinions on the potential inpacts that hunan
activities may have on bighorn sheep, it was appropriate to include
di scussion of these potential inpacts when considering if the physica
or biological features essential to the conservation of the Peninsular
bi ghorn sheep nmay require special managenent considerations or
protection.

Comment 31: One peer reviewer nade the follow ng statenent:

" Conspi cuous by its absence in this proposal is any reference to the
recent Turner et al. [2004] published habitat anal ysis of bighorn sheep
in the northern Peninsul ar Ranges, the Gsternann et al. [2005] rebutta
to that, and the response by Turner et al. [2005].'' The peer reviewer
further stated that a subsequent unpublished prelimnary habitat

anal ysis by Rubin et al. was referenced in the proposed rule instead,
with a statement that it was not adopted because of its prelinmnary
nature; yet it was used as validation of the critical habitat
boundari es, which effectively is stating that it was adopted. The peer
revi ewer pointed out that in discussing why the new proposal includes
much | ess habitat, the Service stated that many areas in the origina
critical habitat did not support features essential for the
conservation of the Peninsular bighorn sheep or otherw se contain
suitable habitat for the DPS. The peer reviewer stated this is the same
poi nt nmade by Turner et al. (2004), and regardl ess of whether the
Service accepts the details of their habitat nodeling, the peer
reviewer believes it would be appropriate to cite them as having
arrived at the sanme conclusion. Finally, the peer reviewer stated that,
wi t hout advocating one study over the other, this is not objective, and
there should be a discussion addressing why the Turner et al. analysis
was not used, while an unpublished prelimnary analysis was used

Qur Response: W considered the papers cited above (Turner et al.
2004; 2005; and Cstermann et al. 2005), but they did not play a role in
the devel opnent of the critical habitat designation. Therefore, they
were not cited and discussed in the proposed rule. Turner et al. (2004)
based their nodel primarily upon data collected
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from a subpopul ation that exhibited atypical habitat selection
patterns. Approxinmately 90 percent of the data points utilized were
collected froma group of bighorn sheep that frequented urban areas in
the vicinity of Rancho Mrage. Furthernore, 79 percent of the data
points utilized were collected over only a seven-year period when

bi ghorn sheep use of urban areas was npst pronounced. This fact al so
bi ased the data froma spatial standpoint because point |ocations were
much easier to collect in urban settings. Approximtely 80 percent of
the point locations utilized were obtained within 1.9 m (3 kn) of an
artificial water source, which was |l ocated next to a residential
community. Additionally, Turner et al. (2004) assumed that the density
of bighorn sheep point locations in a given area accurately reflected
habitat quality, and they did not account for variations in sanpling
effort and detection. Finally, the Turner et al. (2004) nodel utilized
a subset of the available data. Only a snall anmpunt of the data
utilized was collected fromother bighorn sheep groups that exhibited
behavi or and habitat use patterns typical of bighorn sheep inhabiting
the remai nder of the Peninsul ar Ranges

For the reasons stated above, the Turner et al. (2004) nodel should
not be considered a general nodel for identifying or ranking bighorn
sheep habitat in the Peninsular Ranges. Its validity is specific to the
smal | group of sheep that frequented urban areas in Rancho M rage from
1994-2000. The Turner et al. (2005) rebuttal to Gstermann et al. (2005)
did not fully address the above issues, but instead aired past
grievances with the Service and addressed aspects of Peninsul ar bighorn
sheep recovery that were not specific to their nodel or Ostermann et
al . (2005)

The prelimnary habitat anal ysis conducted by Rubin et al. (2007)
utilized point locations collected from bighorn sheep not closely
associated with urban areas, and their efforts utilized different and
recently devel oped nmet hodol ogy. The prelimnary results were presented
by Rubin et al. to our office and exam ned. However, the Rubin et al
(2007) prelimnary results were not used to adjust the boundaries of
the proposed critical habitat designation (see our response to Conment
20 above). The peer reviewer is justified in asserting that if the
prelimnary results of Rubin et al. (2007) were nentioned in the
proposed rule, then the Turner et al. (2004) nodel, plus rebuttals,
al so shoul d have been di scussed. However; since neither nodel was used
to designate the proposed critical habitat, we removed further
di scussion of the nodels (e.g., Rubin et al. 2007; Turner et al. 2004)
fromthis final rule

Public Comments

Comments Related to Criteria Used To lIdentify Critical Habitat

Comment 32: Two commenters stated that upon exam nation of
occurrence data and the original critical habitat (2001), they believe
that the original critical habitat was overdrawn. The comenters
further believe that the original critical habitat contains |arge areas
of land that have no evidence of current or historic bighorn sheep
activity or that have had only a handful of observations over the past
30 years. The commenters noted that the Service's attenpt to base the
proposed critical habitat on nore technical, state-of-the-art
distributional information appears to be a step toward resol ving sone
of these issues. The commenters believe the nethodol ogy used in the
proposed rule is vague, and the sources of information do not appear to
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be publicly avail able. For exanple, one conmenter questioned how the
ewe group delineation fromRubin et al. (1998) was conpared to al
occupancy data collected since the time of listing on QS inmagery maps.
Both commenters al so questi oned how ewe group delineati on was expanded
to include areas where occupancy data points indicate repeated

Peni nsul ar bi ghorn sheep use and recent sheep novenents

Qur Response: We acknow edge that the 2001 critical habitat
desi gnation contains |arge areas of |and that have no evi dence of
current or historic bighorn sheep activity or have had only a handfu
of observations over the past 30 years. A conplete discussion of how
information and data col |l ected since the 2001 designation was utilized
to refine the proposed designation and the steps used in the
del i neation process (i.e., nethodol ogy) can be found in the ""Criteria
Used To Identify Critical Habitat,'' * Summary of Changes From the 2001
Critical Habitat Designation To the 2007 Proposed Rule To Revise
Critical Habitat,'' and " Summary of Changes Fromthe 2007 Proposed
Rule To Revise Critical Habitat To This Final Rule To Revise Critica
Habitat'' sections of this final rule.

Comment 33: Two commenters believe it is disconcerting that the
proposed rul e expands areas of occupancy (fromE. Rubin's ewe group
determ nation) to include areas where there are only a handful of
sightings, where sighting data are unverifiable, and where bighorn
sheep have been recently rel eased. The commenters believe this suggests
that critical habitat can be "“created'' by rel easing bighorn sheep
into previously unoccupi ed areas. The comrenters further stated that
t he expansion of the northernnost ewe group delineation in the San
Jacinto Mountains could be justifiable; however, they believe there is
no way to objectively evaluate the information used in support of this
expansi on. The commenters provided the exanple that several bighorn
sheep sightings in Chino Canyon were the result of helicopter pursuits
driving aninals onto the valley floor. The commenters questioned if
these coerced observations were included in the database. Additionally,
the commenters believe the proposed rul e expanded the sout hernnost ewe
group delineation near Interstate 8 based on consistent, recent
si ghtings of uncollared Peninsul ar bighorn sheep and asked the Service
if this includes ewes, |anbs, and rams. The commenters stated that
their understanding was that California Departrment of Fish and Gane
(CDFG personnel suggest these are occasional sightings of ranms. The
comrenters believe that since these are uncollared aninals, it is
unknown if these " “consistent sightings'' are of one or a few
i ndi vidual s being repeatedly seen or fromnultiple groups colonizing
the area and further indicated that subjective statenents such as this
by the Service are unacceptable in a final rule

Qur Response: W believe it was necessary and justifiable to
expl ore and consi der additional available scientific information
because the ewe group delineations fromRubin et al. (1998) were
i ntended to docunent the approxi mate known distribution of ewe groups
at that tinme and were based on only a few years of data. Using the ewe
group delineations as a starting point, we expanded our proposed
critical habitat boundary fromthe ewe group delineations using a rmuch
| arger set of occurrence data from 1988 to 2008 and i nformation on
essential habitat features. See our response to Conment 20 and the
““Criteria Used To ldentify Critical Habitat'' section of this fina
rule for nmore discussion on the nethodol ogy and expanded critica
habi t at boundary.

In response to the conmenters' assertion that we included areas
where there are only a handful of sightings, where sighting data are
unverifiabl e, and where bi ghorn sheep have been recently rel eased, we
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used the best available scientific data in deternining whether the
areas in question neet the definition of critical habitat. A captive
breedi ng program has been mai ntained by the Bighorn Institute since
1984 in
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cooperation with CDFG and the Bureau of Land Managenent (BLM . Captive-
bred Peninsul ar bi ghorn sheep have been rel eased in the northern Santa
Rosa Muntains and the San Jacinto Mountains (Osternmann et al. 2001, p.
751) solely into areas currently and historically occupied by the DPS
We recognize that a small percentage of data points considered may be
those of released sheep fromthe captive breeding program however, we
do not suggest that critical habitat can be created by rel easing sheep
into previously unoccupi ed areas, as the commenters have asserted
Furthernore, all areas included in the designation contain data points
from non-captive-bred sheep. In regard to the conmenters' concerns and
assertions about the data considered, we are not aware of any
“‘coerced'' observations in our database. Finally, the recent bighorn
sheep sightings near Interstate 8 include nmultiple ewes and | anbs in
groups of varying sizes.

Comment 34: Several commenters expressed concern about the draft
habi tat nmodel nentioned in the proposed rule

Qur Response: W did not use the draft habitat nodel in our
critical habitat delineation for the proposed rule or this final rule.
See our response to Conment 19 above

Comment 35: Two commenters questioned why the Service does not
nention in the proposed rule the three current peer revi ewed papers on
bi ghorn sheep critical habitat in the northern Peninsul ar Ranges (i.e.
Turner et al. 2004; 2005; GCsternmann et al. 2005). The comenters
believe this is incongruous, as the critical habitat delineated in the
proposed rul e nost cl osely approxi mates the concl usions of Turner et
al. (2004)

Qur Response: Pl ease see our response to Corment 31 for a
di scussi on of these papers.

Comment 36: Several conmenters believe that the proposed revised
critical habitat is flawed because it fails to consider historic and
recent known Peni nsul ar bi ghorn sheep | ocations. One conmmenter believes
the current proposal fails to include and adequately consider the vast
maj ority of known Peninsul ar bighorn sheep |ocations prior to the
listing of the DPS as endangered in 1998, when the Peninsul ar bi ghorn
sheep popul ation was at a historic |l ow point and their range was
severely constricted. The commenter al so believes that omtting
historic | ocations of Peninsular bighorn sheep fromcritical habitat
desi gnation ensures that the distribution of the DPS will remain
severely limted in relation to its historic distribution and is
contrary to the Act. The commenter suggested that to pronote recovery
of the DPS, it is essential that Peninsul ar bighorn sheep be able to
re-inhabit their historic range which, given the rapid expansion of
human devel opnent in the area, will be inpossible if sufficient
historic habitat is not protected as critical habitat.

Additionally, one commenter believes the critical habitat
designation in the proposed rule does not accurately take into account
mul tiple sheep | ocations recorded since Peninsul ar bighorn sheep were
listed in 1998. The commenter noted that conservation groups have been
informed by the Peninsul ar bi ghorn sheep recovery team nenbers that the
proposed revised critical habitat fails to consider known sheep
| ocations that were nade available to the Service by nenbers of the
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Peni nsul ar bi ghorn sheep recovery team The comenter noted their
belief that the consequence of this onission (whether purposeful or
inadvertent) is that significant areas of currently occupi ed habitat
essential to the DPS are omtted fromthe proposed rule

Qur Response: Regarding the comenters' concern about a flawed
proposal and assertions about historic and known sheep | ocations not
considered in the proposed revised critical habitat designation, we
revised our criteria in light of these concerns and simlar conmments
from peer reviewers about the |limted dataset used in the proposed
rule. The revisions were announced in the NOA published in the Federa
Regi ster on August 26, 2008 (73 FR 50498). W revised our criteriato
consi der occurrence data between 2008 (present tine) and 1988 (i.e.,
the time of listing (1998) less 10 years, which is the average |ifespan
of Peninsul ar bighorn sheep). Use of a data set that considers a |arger
ti me-span of occurrence data accounts for the large fluctuations in
Peni nsul ar bi ghorn sheep popul ation | evels over the |last two decades.
See our response to Conment 8 above.

Regardi ng the concerns that critical habitat should include the
hi storical range of the DPS, the Service may designate as critica
habi t at areas outside of the geographical area occupied by a species at
the time it was listed (i.e., historical habitat) only when we can
denonstrate that those areas are essential for the conservation of the
species (section 3(5)(A)(ii) of the Act). Likew se, we can designate as
critical habitat areas outside the geographical area presently occupied
by a species only when a designation limted to the species' present
range woul d be inadequate to ensure the conservation of the species (50
CFR 424.12(e)). Refer to our response to Corment 7 for further
di scussi on

We believe that we considered a scope of occurrence data that is
reflective of the large popul ation fluctuations of Peninsul ar bighorn
sheep over the past two decades, not just occurrence data froma
““historic low point'' when the range of this DPS was " “severely
constricted,'' as the commenter suggests. See our response to Conment 8
above for a detailed discussion

Wth regard to the commenter's concerns of the om ssion of
occurrence data previously provided to the Service, we exam ned the
occurrence data considered in the delineation of the proposed revised
critical habitat and found that a set of data was missing fromour GS
dat abase. Subsequently, we included that occurrence data into our G S
dat abase and doubl e-checked to ensure that all occurrence records
subnmitted to the Service were included for our analyses. Please see our
response to Comment 10 above

Comment 37: One commenter asserted that instead of including the
full catal ogue of known | ocations, the Service's proposed revised
critical habitat gives greater weight to occurrence data acquired
remotely through radio telenetry and GPS. The conmenter believes that
thi s nonrandom sanpling inevitably biases the assessnent of habitat
sel ection by Peninsul ar bighorn sheep towards nore intensively studied
groups and that it cannot be construed as representative of habitat use
t hroughout the range.

Qur Response: W realize that nuch of the occurrence data for this
DPS is based on data acquired renotely through radio telenmetry and GPS
Additionally, we are aware that not all areas within the range of the
DPS have been surveyed or studied equally (see our response to Comment
8). For exanple, the extreme southern portion of the Peninsular Ranges
has not been studied as heavily with radio telemetry and GPS col | ar
technology as in the north. Therefore, we use a variety of occurrence
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data such as photographi c evidence, scat data, and field notes
collected from Service biologists and ot her species experts to
determ ne occupi ed habitat. The designation of critical habitat for

Peni nsul ar bi ghorn sheep is based on the best scientific data avail able
regarding the DPS, including a conpilation of data from peer-reviewed,
published literature; unpublished or non-peer-revi ewed survey and
research reports; and opi nions of biologists know edgeabl e about

Peni nsul ar bi ghorn sheep and their habitat.
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Conmment 38: One commenter believes the proposed rule is flawed
because it uses uncertain and uncl ear nethodol ogy, and anot her
comrenter believes the Service failed to consider the best scientific
and commercial data available. Additionally, one comenter believes
that the failure to provide a clear and transparent nethodol ogy
prevents independent validation of the proposed changes insofar as
scientists and other nenbers of the public are unable to conduct a
conpr ehensi ve apprai sal of the nethods and determ nations

Several commenters stated that it is unclear how the Service
utilized the PCEs identified in the proposed rule to ascertain whether
specific habitat should be categorized as critical. One commenter
stated that he was unable to assess how the Service derived the naps of
critical habitat, as they contain features not consistent with known
t opogr aphy or known bi ghorn sheep | ocations. The comenter further
noted that the critical habitat maps in the proposed rule show severa
| engthy and inexplicable straight |ine edges of habitat, notably
adj acent to Borrego Springs and south of Route 78, which do not conform
to the terrain and for which no biol ogical explanation or justification
is provided in the proposed rule; they added that bighorn sheep habitat
does not naturally occur in such a linear fashion. The comenter had
concerns that these boundaries may have been based on political and
econom ¢ reasoning rather than sound science

Qur Response: As discussed in our responses to Comments 5 and 12
above and the ""Criteria Used To Identify Critical Habitat'' section of
this final rule, we delineated critical habitat for the Peninsular
bi ghorn sheep using the following criteria: (1) Areas that contain the
PCEs required by the DPS as determined fromaerial inagery and G S data
on vegetation, elevation, and slope; (2) areas within the ewe group
distribution (i.e., subpopul ations) boundaries identified by Rubin et
al . (1998); (3) areas occupi ed by the DPS between 2008 (present tine)
and 1988; and (4) areas where occupancy data points indicate repeated
Peni nsul ar bi ghorn sheep use, but which were not captured within the
ewe group distribution boundaries identified by Rubin et al. (1998)
Application of these criteria results in the determi nation of the
physi cal and biol ogi cal features that are essential to the conservation
of this DPS, identified as the DPS's PCEs laid out in the appropriate
quantity and spatial arrangenment essential to the conservation of the
DPS. Since the 2007 proposed rule, we revised the " Criteria Used To
Identify Critical Habitat'' section of this rule to provide nore detai
and a description of the stepw se process used, data considered
habitat features mapped, and nmethod used to delineate critical habitat
boundari es. Any boundaries of the proposed critical habitat designation
that seem straight in appearance are the result of our criteria used to
identify critical habitat and are not the result of political or
econoni ¢ reasoni ng

Comment 39: Many commenters stated that the nethods were not
designed by or nmade in consultation with nmenbers of the Peninsul ar
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bi ghorn sheep recovery team who are nost familiar with Peninsular

bi ghorn sheep ecol ogy and habitat and that they diverge significantly
fromthose nethods previously used in the Recovery Plan to determ ne
critical habitat for the DPS.

Qur Response: In accordance with our policy on peer review
published on July 1, 1994 (59 FR 34270), we solicited expert opinions
fromfive know edgeabl e individuals (some of which were on the recovery
team) with scientific expertise that included famliarity with the DPS,
the geographic region in which it occurs, and conservation bi ol ogy
principles. W reviewed all comrents received fromthe peer reviewers
and the public for substantive issues and new i nformation regarding the
designation of critical habitat for Peninsul ar bi ghorn sheep.
Furthernore, on May 14, 2007, representatives fromthe Carlsbad Fish
and Wldlife Ofice and the Regional Ofice, including the Regional
Director, net with recovery teamnenbers in part to inform nenbers that
we were initiating work to propose revisions to designated critical
habitat for the Peninsul ar bighorn sheep. At that neeting, we requested
that recovery team nenbers subnit any data they wanted us to consider
in our proposed revision. Therefore, we believe that we followed the
appropriate gui dance and regul ati ons regarding inclusion of expert
bi ol ogi sts and others during devel opnent of this critical habitat
desi gnation. See our response to Comment 11 above.

Comment 40: One commrenter believes that the 0.5-m (0.8-km buffer
zone around sl opes equal or greater than 20 percent as described in the
Recovery Plan is not necessary, and they expressed support for the
Service not to include this buffer in the final critical habitat
desi gnati on.

Qur Response: The areas of the 0.5-m (0.8-km) zone around 20
percent slopes were included in the Recovery Plan and 2001 fi nal
critical habitat designation because they nmay contain resources for the
DPS, and bi ghorn sheep have on occasi on been observed to wander great
di stances from areas of 20 percent slope. The inclusion of these areas
resulted in the addition of |arge expanses of land to the Recovery Pl an
area and the 2001 critical habitat designation. However, based on the
best scientific information currently available and our criteria used
toidentify critical habitat, those areas do not neet the definition of
critical habitat. As a result, we are not including some areas that
were previously designated as critical habitat that are within this
0.5-m (0.8-km zone around 20 percent slopes. See our response to
Conmment 4 above, and the ""Criteria Used To ldentify Critical Habitat''
and " Summary of Changes Fromthe 2001 Critical Habitat Designation To
the 2007 Proposed Rule To Revise Critical Habitat'' sections of this
final rule for further discussion.

Conmment 41: One commenter had concerns about the occurrence data
considered in our criteria used to identify critical habitat. The
comenter stated that no scientifically based reason is identified for
why occurrence data from 1988 to present is used. The commenter
foll owed that Peninsul ar bighorn sheep occurred in the area for
mllennia prior to 1988 and were in decline by the 1970's. The
comenter was al so concerned that our use of occupancy data points was
restricted to those indicating repeated Peninsul ar bi ghorn sheep use.
The commenter stated that given the inconplete records for the |ocation
of all bighorn sheep at all tines, especially in the southern part of
the range, they believe it is unreasonable that only the repeated
occupancy data points were used for the designation.

Qur Response: As stated in our response to Comment 27 above, we
consi dered areas with occupancy data indicating that they are currently
occupi ed or areas with occupancy data indicating they were occupi ed at
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sonme poi nt between 2008 and 1988 (i.e., the tine of listing (1998) |ess
10 years, which is the average |ifespan of Peninsul ar bighorn sheep).
Use of a data set that considers this tine span of occurrence data
accounts for the large fluctuations in Peninsular bighorn sheep

popul ation |l evels over the |ast two decades. Because the average
|ifespan of sheep is approxinmately 10 years (Botta 2008a, p. 1), areas
occupi ed 10 years prior to listing should be considered occupi ed at
listing. Regarding the concerns over using repeated occupancy data
given the inconplete records in the southern part
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of the range, we are aware that not all areas within the range of the
DPS have been surveyed or studied equally (see our response to Comment
8 above). Regardl ess, we used the best available scientific information
and occurrence data in determ ning areas occupi ed by Peninsul ar bi ghorn
sheep. Please see the “~“Criteria Used To Identify Critical Habitat'
section of this rule for nore information.

Comment 42: In response to our August 26, 2008, NOA announci ng
changes to the proposed rule, one conmmenter wote; "~ The proposed
expansion of critical habitat beyond the boundaries, beyond those in
the Cctober 2007 critical habitat proposed rule, relies on essentially
the sane qualitative, opinion-based approach that led to the remand of
critical habitat for new rul emaki ng by the Court (Agua Caliente v.
Scarlett)."'

Qur Response: The comenter inplies that the consent decree and
associ ated remand of critical habitat reflect a court judgnent
supporting their opinion that the nethodol ogy used in delineating
critical habitat is inappropriate. However, the court order uphol ding
the approval of the consent decree states, "It is also well
established that in approving a consent decree, the Court does not
delve into the nerits of the case, but rather limts its reviewto
determne if the settlenent is fair, reasonable, and equitable.'' There
was no court ““ruling' ' that the methodol ogy used to designate the
critical habitat boundary was inappropriate. The parties agreed to a
settlenent to avoid the nmutual risks and expenses of protracted
litigation. Additionally, issues other than the nethodol ogy for
delineating critical habitat, such as the econonic analysis and triba
sovereignty, played inportant roles in the case.

Comments Related to the Prinmary Constituent Elenents

Comrent 43: One commenter believes that information about how PCEs
are quantified, the nodels used for their application, and the nethods
applied to point-by-point deternination of exclusion fromcritica
habitat are not described in the proposed rule and are arbitrary. The
comenter noted that some critical habitat was added in conparison to
the critical habitat identified based on essential habitat designation
in the Recovery Plan, and nuch habitat was del eted. The conmenter
inquired if there is a difference in the PCEs of these two groups
(i.e., areas added and areas del eted)

Qur Response: In our responses to Conments 5, 12, and 38 and in the
“"Criteria Used To ldentify Critical Habitat'' section of this fina
revised rule, we explain how we delineated critical habitat for the
Peni nsul ar bi ghorn sheep. In response to the commenter's inquiry if
PCEs were different for areas added than for those deleted from
critical habitat, the sane set of PCEs for Peninsular bighorn sheep
were used in the process of determining areas to include and not
include as critical habitat in this designation

Comment 44: One commenter believes the PCEs set forth an al nost
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unlimted area, confined only by certain upper-level altitudes

Qur Response: Sone PCEs may extend beyond the boundary of critica
habi tat; however, we used ewe group delineations, occurrence data, and
habitat features, in addition to the PCEs, to delineate the boundary of
critical habitat. We believe that this process has resulted in critica
habitat units that contain the PCEs laid out in the appropriate
quantity and spatial arrangenment essential to the conservation of the
DPS. See the ""Criteria Used To lIdentify Critical Habitat'' section of
this final rule for further discussion of the use of PCEs to delineate
critical habitat.

Comments Rel ated to DPS Biol ogical Infornmation

Comment 45: Two commenters believe the proposed rule gives a fal se
impression that this population is a unique species or subspecies
t hrough weak use of nonenclature and erroneous information. The
comenters also stated that in numerous places, the proposed rule
refers to this DPS as if it were a subspecies or species. The
comenters believe that the proposed rule incorrectly refers to this
DPS as " Peninsul ar bighorn sheep (Ovis canadensis nelsoni)'' in the
title and body of the text; however, Ovis canadensis nelsoni is the
Latin trinomal for "“desert bighorn sheep'' and the term " Peninsul ar
bi ghorn sheep'' was the common nanme for the now synonym zed subspeci es;
Ovi s canadensi s cremobates. The commenters believe this is a matter of
peer-reviewed scientific literature and the proposed rul e should use
correct termnology and refer to this DPS as desert bighorn sheep (Ovis
canadensi s nel soni) in the Peninsul ar Ranges of California (Whausen
and Raney 1993; Raney 1995).

Qur Response: See our response to Conment 22 above. We are updating
the listed entity to a DPS of desert bighorn sheep (Ovis canadensis
nel soni). However, we believe it is appropriate to continue to refer to
these sheep with the common name Peninsul ar bi ghorn sheep within this
rule. Additionally, we revised our discussion of the taxonony of the
listed entity in the “"Background'' section of this final rule

Conmment 46: Two commenters believe the proposed critical habitat
rule includes overstatenents that have little or no basis in fact about
the negative inmpacts of human di sturbance on bi ghorn sheep

Qur Response: Please see our response to Comment 30 above. W do
not believe that the discussion in the proposed rule overstates
i mpacts, and we based our discussion on a variety of w dely discussed
and debat ed inpacts.

Conmment 47: Two commenters stated that while it is inmportant to
mnimze the effects or inpacts of any construction project on bighorn
sheep habitat, they believe the assertions in the proposed rul e about
power |ines degrading and fragnenting habitat are w thout factua
substantiation. The commenters al so stated that once constructed, power
Iines and support structures are inanimate objects in the environnent,
and they believe there is no enpirical evidence that power |ines
fragnment bighorn sheep habitat or preclude novenents under the power
l'ine.

Qur Response: W agree with the comenters that it is inportant to
mnimze the effects or inpacts of any construction project on bighorn
sheep habitat. Qur discussion of power lines in the proposed rule in
relation to the threat of disturbance to Peninsular bighorn sheep and
their habitat was limted to disturbance that would occur during power
line construction. Once constructed, power |ines becone part of the
i nani mat e | andscape and may not inpede sheep novenent. Contrary to the
comenters' assertions, we did not suggest or state in the proposed
rul e that sheep novenent is precluded by power |ines once constructed
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Comment 48: Two commenters noted the di scussion in the proposed
rule of roads fragmenting bighorn sheep habitat in which Epps et al
(2005) is cited as "~ “show ng that nuclear genetic diversity of desert
bi ghorn sheep popul ati ons was negatively correlated with the presence
of human- made barriers (highways), which essentially elimnated
di spersal.'' The comenters believe this is incorrect, stating that the
study found there was a negative effect with fenced hi ghways (e.g.,
Interstates 10, 15, and 40; and State H ghway 62), not roads in
gener al

Qur Response: In light of the above comment, we revised our
di scussi on of
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the effects of roads on Peninsul ar bighorn sheep and revi sed our
citation of Epps et al. (2005) to reflect that the study was of fenced
hi ghways, not roads in general. Please see the " Special Mnagenent
Consi derations or Protection'' section of this final rule

Conmment 49: One commenter believes the proposed critical habitat
desi gnati on does not take into consideration the effects of either
natural or anthropogenic environnental variations and perturbati ons on
the habitat requirenents and utilization of Peninsular bighorn sheep
i ncl udi ng changes due to devel opnent, fire and fire managenent, exotic
speci es infestations, and climte change. The commenter asserted that
the Service should revise and re-analyze the proposed critical habitat
designation, taking into account these factors and ensuring that any
new desi gnation includes sufficient critical habitat to allow for
Peni nsul ar bi ghorn sheep recovery in light of the changes brought by
climate change and other natural and anthropogenic alterations to sheep
habitat across its range

Qur Response: As discussed in the "~ Special Mnagenent
Consi derations or Protection'' section of this rule, when designating
critical habitat, we assessed whether the geographical area occupied at
the time of listing contains features that are essential to the
conservation of the DPS and that may require special nmanagenent
consi derations or protection. W considered the effects of
ant hropogeni c factors (i.e., devel opnment and expansi on of urban areas
human di sturbance related to recreation, construction of roadways and
power |ines, and mneral extraction and mning operations) on the
essential features in the delineation of critical habitat
Addi tionally, we discussed the issue of clinmate change in our response
to Comment 21 above. At this time, the available scientific evidence
regardi ng potential effects of clinmte change on Peni nsul ar bi ghorn
sheep habitat does not warrant nodification of this critical habitat
del i neation. We recogni ze that the threats faced by Peninsul ar bi ghorn
sheep (including climte change and ant hropogeni c effects) may change
in the future; however, we base our critical habitat designations on
the best scientific information available at the tine of the
desi gnation and do not speculate as to what areas may be found
essential if better infornation beconmes avail able or what areas may
becone essential over tine.

Conservation (i.e., recovery) is achieved when a five-factor
anal ysis performed pursuant to section 4(a)(1l) of the Act indicates
that current and future threats have been nminimzed to an extent that
the species is no longer threatened with extinction in the foreseeable
future. Recovery is a dynam c process requiring adaptive managenment of
threats, and there are many paths to acconplishing recovery of a
speci es. We recogni ze that recovery efforts will occur both within and
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out side the boundaries of this final critical habitat designation
However, we believe that conservation of Peninsul ar bighorn sheep woul d
be achieved if threats to this DPS, as described in the " Specia
Management Considerations or Protection'' section of this rule, were
reduced or renoved due to managenent and protection of those areas

Comment 50: One commenter stated that in recent years, climte
sci ence has advanced considerably, and the Service should take into
account the current predictions for inpacts to Peninsul ar bighorn sheep
habi t at based on global clinmate change, which includes dramatic
vegetation shifts, significantly altered fire regines, and effects on
precipitation (California dimte Change Center 2006). The conmmenter
bel i eves that each of these clinmate change el enents may adversely
i mpact Peni nsul ar bi ghorn sheep and its existing habitat. The commenter
cited a study by Kelly and Goul den (2008) showi ng that the average
el evation of the dom nant plant species increased by 65 neters between
the surveys of 1977 and 2006- 2007 (a 30-year interval) in the Santa
Rosa Mountains; this elevational shift in vegetation is attributable to
gl obal climate change. The commenter believes that this significant
di stributional noverment of plant species in a relatively short tine
period indicates that a very dynami c change is occurring in Peninsular
bi ghorn sheep habitat. The commenter also cited a study by Seeger et
al . (2007) that concluded a broad consensus anong clinmate nodels
i ndi cates that southwestern North America will become nore arid in the
21st century due to global clinmate change. The commenter believes that
as a result of these data, the Service should require additional areas
and a robust critical habitat designation to provide refuge for
Peni nsul ar bi ghorn sheep during these changing tinmes

According to the comenter, a study on the effects of clinmate
change on desert bighorn sheep in California by Epps et al. (2004, p
110) concluded that ""global warm ng coul d have serious consequences
for desert bighorn sheep, particularly if coupled with decreases in
precipitation.'' The commenter further stated that the Epps et al
(2004) study found that an average increase of 3.6 degrees Fahrenheit
conbined with a 12 percent decrease in precipitation increased the
I'i kelihood of extinction in desert sheep from 20 percent to 30 percent
over the next 60 years. Therefore, the commenter believes that the
Servi ce should revise and re-anal yze the proposed critical habitat
designation, while taking into account these clinmate change factors, to
ensure that any new designation includes sufficient critical habitat
that provides for bighorn recovery.

Qur Response: We acknow edge that recent data indicate that plant
di stributional changes nay be occurring in the Peninsul ar Ranges
however, we are unaware of data indicating a shift in the resource use
and distribution of sheep in the Peninsular Ranges that would correlate
with the change in plant distribution. By considering sheep occurrence
data over the past 20 years, we are likely capturing recent shifts in
sheep distribution that nay have resulted fromchanges in plant
distribution in the Peninsular Ranges. Additionally, we acknow edge
that recent climate studies indicate that the Southwestern United
States nmay experience decreases in precipitation and increases in
tenmperature in the comng years. If in the future, data reveal that
sheep are experiencing a shift in distribution to areas outside of the
critical habitat designation, in association with changing plant
distribution resulting fromclimte change, we may revise the critica
habitat designation at that time, subject to avail able funding and
ot her conservation priorities

Wth regard to the citation of Epps et al. (2004), we agree that
the study concl uded that gl obal warm ng could have serious consequences
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for desert bighorn sheep popul ations. Here, we would like to expand on
the commenter's shortened description of Epps et al. (2004). The
nmodel ed 2.0 degree Cel sius tenperature increase, conbined with a 12
percent precipitation decrease, resulted in an average increased
extinction risk of 0.21 to 0.30 for desert bighorn sheep across

Cal i fornia; however, the nodeled clinmate scenario did not appear to
mar kedl y change the extinction probability for sheep occupying the
Peni nsul ar Ranges. Epps et al. (2004, p. 111) reported a 0-0.2
extinction probability for sheep in the Peninsul ar Ranges over the next
60 years under two scenarios, one being no further clinmate change and
the other being the 2 degree tenperature increase conbined with the 12
percent precipitation decrease (see also our response to Comment 21
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above). We cannot conclude from Epps et al. (2004) that the Peninsul ar
bi ghorn sheep population will be under a greater risk of extinction
fromthe nodel ed clinate change scenario, and we do not believe it
appropriate to revise and reanal yze our critical habitat designation at
this time. Critical habitat designations do not signal that habitat
outside of the designation is uninportant or nmay not contribute to
recovery in the future. Should additional data becone avail able, we may
revise this critical habitat designation, subject to available funding
and ot her conservation priorities

Comment 51: A nunber of conmenters believe that the proposed
revision of critical habitat will have a negative inpact on sheep
recovery because it excludes habitat that supports processes essentia
to netapopul ati on survival. One commenter believes that nmaintaining and
reestabl i shing habitat connectivity to provide |ong-termgenetic and
denogr aphi ¢ connecti on between ewe groups is crucial to recovering the
Peni nsul ar bi ghorn sheep and notes that it is a Priority 1 strategy in
the Recovery Plan (Service 2000, p. 113). Several commenters noted that
connectivity of habitat, as well as the resulting facilitation of
ani mal novenents and gene fl ow anpbng netapopul ati ons, are recogni zed as
crucial elenents for recovery by the Service. Several commenters
further stated that they believe the proposed rule fails to identify
critical habitat in regions that are confirned |inkages between
net apopul ati on subsegnents, based on data and naterials provided to the
Service by the Bighorn Institute and by bi ghorn sheep researchers, such
as Dr. Esther Rubin. Several commenters believe that the proposal woul d
elimnate critical habitat crucial for naintaining connectivity between
Unit 1 and Unit 2A (thereby isolating the Peninsular bighorn sheep
popul ation in the San Jaci nto Muntains) and between Units 2B and 3
(thereby isolating the Carrizo Canyon popul ation).

One commenter believes that connectivity between bighorn popul ation
sub-segnents in the Peninsul ar Ranges has been predicted from
prelimnary genetic studies and verified by both radio tracking and GPS
collar data. The commenter also stated that failure to identify
critical habitat between the Northern Santa Rosa Muntains (Unit 2A)
and the San Jacinto Muntains (Unit 1) and between the Fish Creek
Mountai ns (Unit 2B) and Coyote Mountains (Unit 3) would result in a
failure to apply the protections that the Service is required to afford
to a recovering endangered speci es through the designation of essentia
habitat and critical habitat. The commenter further believes that such
a failure woul d be especially pronounced in the case of the bighorn
sheep, when the Recovery Plan and the best avail abl e science indicate
that the protection of Peninsular bighorn sheep critical habitat
connectivity is a crucial elenment for recovery to allow for its
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downlisting or delisting. Another commenter believes that failing to
maintain critical habitat in these areas is a serious flaw of the
proposed revised critical habitat designation and could jeopardize the
persi stence of isolated herds and preclude recovery of the Peninsul ar
bi ghorn sheep

Qur Response: We agree with the commenters that habitat
connectivity is inportant to allow for novement between ewe groups and
to maintain genetic variation; however, we do not have occurrence data
suggesting specific travel corridors connecting the units discussed by
the commenters, and we are unable to identify specific areas containing
physi cal or biological features essential to the conservation of the
DPS. Pl ease see our responses to Comments 1, 5, and 7 and the
““Criteria Used To ldentify Critical Habitat'' section of this fina
rule for further discussion

Comment 52: One commenter indicated that the popul ati on of
Peni nsul ar bi ghorn sheep dropped from possibly two mllion in 1800 to
about 1,200 in the 1970s, and then to about 300 at the time of listing
in 1998. The commenter believes that |imting Peninsular bighorn sheep
habitat to 420,487 ac (170,166 ha) (as stated in the proposed rule)
woul d not protect the entire range of the species.

Qur Response: Qur understanding is that the cormenter may be
confusing a possible estinmate of all bighorn sheep in North America in
1800 with the Peninsul ar bighorn sheep DPS. As we stated in our
response to Conment 8 above, when rangew de estimates were nade in the
1970's, the popul ation was estinmated as high as 1,171 in 1974 (\Waver
1974, p. 5). At no point in history was the popul ati on of Peninsul ar
bi ghorn sheep near two nmillion. In this rul emaki ng, we are designating
critical habitat for the Peninsular bighorn sheep and not the entire
popul ati on of bighorn sheep that exists in various parts of North
Anerica. W believe the acreage we are designating in this final rule
(376,938 ac (152,542 ha)) is adequate to provide for the conservation
of the Peninsul ar bi ghorn sheep DPS
Comments Related to Proposed Exclusions Under Section 4(B)(2) of the
Act

Comment 53: One commenter stated that conservation groups disagree
with the Service's assertion that it is appropriate to exclude sone
habitats fromcritical habitat designation because those areas are
enconpassed by the Coachella Valley MSHCP and draft Agua Caliente Band
of Cahuilla Indians Tribal HCP. The commenter also believes that triba
| ands should be retained in critical habitat for many reasons
including that the Tribal HCP is in draft formand not yet approved
nor is it found to adequately conserve the DPS. The comenter asserted
that critical habitat should be designated even in areas where these
pl ans may overlap to some degree in order to provide a safety net for
habi tat conservation for this endangered DPS. Several additiona
comenters al so questioned the proposed exclusion of |ands owned by the
Agua Caliente Band of Cahuilla |Indians Tribe

One commenter noted that the proposed rule states (as reason for
excluding critical habitat enconpassed by the Agua Caliente HCP), " The
designation of critical habitat would be expected to adversely inpact
our working relationship with the Tribe and we believe that Federa
regul ation through critical habitat designation would be viewed as an
unwarranted intrusion into tribal natural resource progranms (Cctober
10, 2007, 72 FR 57750).'"' The commenter believes this argument is not
acceptabl e because it fails to take the conservation and recovery goal s
of the Act adequately into account.

Qur Response: W believe the exclusion of |ands under the Coachella
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Val | ey MSHCP and Agua Caliente Band of Cahuilla Indians' lands is
appropriate based on the potential inpacts associated w th designating
these areas as critical habitat (see " Exclusions Under Section 4(b)(2)
of the Act'' section of this final rule for a detailed discussion).
Section 4(b)(2) of the Act allows the Secretary to exclude areas from
critical habitat if he determ nes that the benefits of such exclusion
out wei gh the benefits of specifying such area as part of critica
habitat, unless he determ nes, based on the best scientific data

avail able, that the failure to designate such area as critical habitat
will result in the extinction of the species. W believe that critica
habi t at designati on could negatively inpact the working rel ationshi ps
and conservation partnerships we have forned with the
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Coachella Vall ey MSHCP pernmittees, the Tribe, and other private
| andowner s

This belief is supported by the following statenent fromthe Tribe
recei ved during the comment period for the proposed rule, “~~“Contrary to
the requirenments of the ESA, Executive Order 13175, and the Secretaria
Order, the proposed rule fails to defer to the tribe's own established
standards, it discourages the Tribe fromdeveloping its own policies
and it intrudes on tribal managenment of its |ands. Designation of
critical habitat could delay approval of the 2007 draft Tribal HCP
thus adding to the costs of preparing the Tribal HCP and underm ni ng
significant protections for the bighorn sheep. Designation of critica
habi tat al so can be expected to increase the anobunt of tinme and
financial resources necessary to undertake covered activities described
in the Tribal HCP, yet it is unlikely to yield material benefits for
t he bi ghorn sheep.''

Additionally, as explained in detail in the " Application of
Section 4(b)(2)--OQher Relevant |npacts--Conservation Partnerships'
section of this final rule, we believe these conservation partnerships
through the Coachella Valley MSHCP and tribal conservation prograns
wi Il provide as much or nore benefit than consultation under section
7(a)(2) related to the critical habitat designation (the prinmary
benefit of a designation). See our response to Comment 2 above for
addi tional discussion. Wth regard to the comenter's assertion that
this argunent is not acceptable because it fails to take the
conservation and recovery goals of the Act adequately into account, we
take conservation into account when determ ning areas that neet the
definition of critical habitat and in considering the benefits of
speci fying any particular area as critical habitat. After weighing the
benefits of excluding a particul ar area against the benefits of
including such area as critical habitat, the Secretary nay exclude the
area fromecritical habitat if he determ nes that the benefits of
excl usi on outwei gh the benefits of inclusion and that the failure to
desi gnate such area as critical habitat will not result in the
extinction of the species concerned. Thus, at the end of the analysis
under section 4(b)(2) of the Act, we consider whether an exclusion wll
result in extinction of the species, not whether the exclusion could
i mpact recovery goal s

Comment 54: One commenter stated opposition to the Service's policy
of relying on section 4(b)(2) of the Act to exclude habitat that may be
covered by nanagenent plans or conservation plans under the |ogic that
these areas do not need " special nanagenent'' pursuant to section
3(5)(A) of the Act. The commenter referred to this approach as " belt
and suspenders'' and renmi nded the Service that the district court of
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Arizona struck down this approach in Center for Biological Diversity,
et al. v. Norton (D. Ariz. 2003). The commenter believes that al

Peni nsul ar bi ghorn sheep essential habitat needs special managenent
because of the variety of inpacts to its habitat (e.g., inpacts from
devel opnent, grazing, fire managenent activities, and off-road vehicle
use). The commenter believes that current or future managenent actions
provided for the Peninsular bighorn sheep or its habitat by nanagenent
pl ans or conservation plans are not a reasonable justification for
excluding these areas fromthe protection that a designati on of
critical habitat provides. The comrenter further stated that the Act
defines critical habitat as an area that may need special nanagenent,
and therefore areas that are receiving managenent under a nanagenent
pl an or conservation plan nmeet the definition of critical habitat and
shoul d not be excluded if the necessary nanagenent is being provided
under a plan. The comenter concluded that the Service should include
in the final critical habitat designation all areas within the
boundari es of conservation or nanagenment plans for Peninsul ar bighorn
sheep because these areas neet the definition of critical habitat by
nature of their need for special managenent.

Qur Response: The conmmenter appears to be confusing the purposes of
sections 3(5)(A) and 4(b)(2) of the Act. Section 3(5)(A) provides the
requirements for identifying critical habitat, while section 4(b)(2)
directs the Secretary to consider the inpacts of designating such areas
as critical habitat and provides the Secretary with discretion to
exclude particular areas if the benefits of exclusion outweigh the
benefits of inclusion. In this final revised rule, we did not state
that areas do not neet the definition of critical habitat under 3(5)(A)
of the Act because they are being adequately nanaged. However, we
consi der the managenment of particular areas that do nmeet the definition
of critical habitat in our analyses under section 4(b)(2) of the Act.

We explain our criteria for designating critical habitat in our
response to Conment 6 above, as well as the “~“Criteria Used To
Designate Critical Habitat'' section below W believe our criteria
captures all areas that neet the definition of critical habitat under
section 3(5)(A) of the Act, in particular those areas that were
occupied at the time of listing, and contain the physical and
bi ol ogi cal features essential to the conservation of the DPS that may
requi re speci al managenent considerations or protection. W will focus
our response to this comment on our exclusion of |ands under section
4(b)(2) of the Act that we determined net the definition of critica
habi tat under section 3(5)(A) of the Act

Section 4(b)(2) of the Act states that the Secretary shal
designate critical habitat, and make revisions thereto, under
subsection (a)(3) on the basis of the best scientific data avail able
and after taking into consideration the econonic inpact, the inpact to
national security, and any other rel evant inpact, of specifying any
particular area as critical habitat. The Secretary may exclude any area
fromecritical habitat if he determines that the benefits of such
excl usi on outwei gh the benefits of specifying such area as part of the
critical habitat, unless he determ nes, based on the best scientific
and commercial data available, that the failure to designate such area
as critical habitat will result in the extinction of the species
concerned. Therefore, consistent with the Act, we mnust consider the
rel evant inpacts of designating areas that nmeet the definition of
critical habitat using the best available scientific data prior to
finalizing a critical habitat designation

After determning the areas that nmeet the definition of critica
habi tat under section 3(5)(A) of the Act as descri bed above, we took
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into consideration the econom c inpact, the inpact on nationa

security, and other relevant inpacts of specifying any particular area
as critical habitat for Peninsular bighorn sheep. In this final revised
desi gnation, we recogni ze that designating critical habitat in areas
where we have partnerships with | andowners that have led to
conservation or managenent of |isted species on non-Federal |ands has a
rel evant perceived inpact to | andowners and a rel evant inpact to future
partnershi ps and conservation efforts on non-Federal |ands. These

i mpacts are described in detail in the " Conservation Partnerships on
Non- Federal Lands'' section bel ow Based on these relevant inpacts, we
wei ghed the benefits of designating areas as critical habitat against
the benefits of excluding these areas fromthe critical habitat
designation. Please see the " Application of Section 4(b)(2) of the
Act'' and " Exclusions Under Section 4(b)(2) of the
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Act'' sections of this final revised rule for a detailed discussion of
the benefits of excluding |ands covered by nanagenment plans versus the
benefits of including these areas in a critical habitat designation.

Upon wei ghing the specific benefits of inclusion against specific
benefits of exclusion, we deternmined that the benefits of excluding a
portion of Units 1 and 2A outwei gh the benefits of including these
areas in the final critical habitat designation. Wen weighing the
benefits of including an area in the critical habitat designation, we
fully consider the regul atory benefits provided to the species under
section 7(a)(2) of the Act based on the statutory difference between a
jeopardy anal ysis and an adverse nodification analysis. In this
anal ysis, we consider the recovery standards and the benefits
associ ated with designation. Further, we determ ned that the excl usion
of these areas will not result in extinction of Peninsular bighorn
sheep. This deternmination to exclude areas where the benefits of
excl usi on outwei gh the benefits of inclusion and where we determn ned
that the exclusion will not result in the extinction of the DPS, is
consistent with the statutory obligations of the Act. Therefore, we
bel i eve these exclusions are in full conpliance with the Act.

Conmment 55: One commenter stated that the exclusion of areas
covered under the Coachella Valley MSHCP has sone nerit, but notes that
the conservation areas in that plan are based on the 2001 critica
habi t at designation for bighorn sheep, which the commenter asserts
incorporated the 0.5-m. (0.8-kn) buffer zone from areas of 20 percent
sl ope as described in the 2000 Recovery Plan. The conmmenter asserted
that this presents a potential inconsistency of conservation boundaries
and recommends that the Service take steps to assure that the
i nappropriate buffer zone is renoved fromthe Coachella Valley MSHCP

Qur Response: |t is inappropriate to conpare the boundaries of HCP
conservation areas to the boundaries of a critical habitat designation.
These two areas serve two different functions with regard to the
conservation of species and should not be synonym zed. Furthernore,
critical habitat designations do not signal that habitat outside of the
designation is uninportant or may not contribute to recovery. This
includes habitat outside of the critical habitat designation but inside
Coachel I a Val |l ey MSHCP nodel ed Peni nsul ar bi ghorn sheep habitat.

Comment 56: One commenter supported the exclusion of |ands covered
by HCPs under section 4(b)(2) of the Act and suggested that the Service
exclude fromcritical habitat |ands covered under the East County MHCP.

Qur Response: At this tinme, the HCP for east San Diego County (East
County MHCP) is being devel oped, and a draft plan is not avail able for
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public review W understand the commenters' concern that a designation
of critical habitat in areas that nay be addressed in the future by the
East County MHCP may have a negative effect on entities pursuing the
HCP and deter its conpletion. This concern is consistent with our

di scussion of conservation partnerships in the * " Exclusions Under
Section 4(b)(2) of the Act'' section of this final rule. However, we

al so recogni ze that there is a regulatory and recovery benefit to
designating critical habitat in areas that are not protected through
exi sting managenent or conservation plans. Exclusions under section
4(b)(2) of the Act nust be considered on a case-by-case basis. Because
a draft of the East County MHCP has not been released for public
comrent or formally evaluated by the Service, it is not clear that this
framework plan will adequately address the conservation needs of

Peni nsul ar bi ghorn sheep. Additionally, it is unclear to us at this
time which areas will actively devel op subarea plans under the East
County MHCP. Therefore, we cannot determ ne that the regulatory and
recovery benefits of a critical habitat designation in these areas

woul d be minimzed by the neasures provided under this future plan, and
as such, we did not exclude these lands fromcritical habitat (portions
of Units 2B and 3 in San Diego County). However, if this designation is
revised in the future, we will re-evaluate these areas for potenti al
exclusion at that tine. W are committed to continue working with all
East County MHCP partners to minimze any additional regulatory burden
attributable to this critical habitat designation.

Comment 57: One commenter supported the exclusion of lands within
t he boundaries of the Coachella Valley MSHCP. The commenter suggested
that all lands, including |ands owned by such entities as the
Cal i fornia Departnment of Fish and Game and the BLM should be excl uded
fromecritical habitat. The conmmenter further stated that the Service
agreed, in signing the | nplenmenting Agreenment, that all lands within
t he boundary of the Coachella Valley MSHCP woul d be excluded from
critical habitat designation. The commenter indicated that failure to
exclude these lands will violate the Service's agreenent with the
cities and signatories to the Inplenenting Agreement. Another conmenter
stated that Federal |ands within the Coachella Valley MSHCP area owned
by the BLM and Forest Service should be excluded fromcritical habitat
designation, and failure to do so could result in unnecessary
duplication of regulatory requirenments. The commenter further stated
that the BLM and Forest Service are participating in the Coachella
Val | ey MSHCP as partners and that each of these agencies wll
participate in cooperative nanagenment and coordi nation of habitat
conservation for covered species.

Qur Response: Contrary to the commenter's assertion, Section 14.9
of the Inplenenting Agreenent does not absolutely preclude critical
habi t at designation, and we disagree with the assertion that the
failure to exclude all lands within the Coachella Valley MSHCP boundary
will violate the Service's agreement with the signatories to the
| npl enenti ng Agreenent.

Consistent with the Inplenenting Agreement, we excluded | ands under
the jurisdiction of the permttees addressed by the Coachella Valley
MSHCP in Unit 1 and Unit 2A fromthis final revised critical habitat
desi gnati on because the benefits of exclusion outweigh the m ninal
benefits of inclusion. See our responses to Comments 53 and 55 above,
and "~ Application of Section 4(b)(2)--Cher Relevant I|npacts--
Conservation Partnerships'' section below for nore infornation
regardi ng why we excluded 38,759 ac (15,685 ha) in Unit 1 and Unit 2A

Finally, regarding the comenter's concern that Federal |ands
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(owned by the BLM and the Forest Service) within the Coachella Valley
MBHCP area should al so be excluded fromcritical habitat designation
we acknow edge that these Federal |andowners are Cooperating Agencies
of the Coachella Valley MSHCP, and as such, are providing Conpl enentary
Conservation according to section 7.3 of the Inplenenting Agreenent. W
appreciate and commend the efforts of the BLM and the Forest Service to
work with the Coachella Valley MSHCP permittees and to conserve
federally listed species on their |ands

The Secretary has the discretion to exclude an area fromcritica
habi tat under section 4(b)(2) of the Act after taking into
consi deration the econonic inpact, the inpact on national security, and
any other relevant inpact if he determines that the benefits of such
excl usi on outwei gh the benefits of
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desi gnating such area as critical habitat, unless he deternines that
the exclusion would result in the extinction of the species concerned
Based on the record before us, we have elected not to exclude the BLM
and Forest Service |lands and are designating these |lands as critical
habitat for the Peninsul ar bi ghorn sheep

Consistent with the “~“No Surprises'' assurances provided to the
Coachel la Vall ey MSHCP pernittees under section 10 of the Act, we do
not expect that additional regulatory actions or nmeasures wll be
requi red by the BLM or Forest Service due to designation of these |ands
as critical habitat.
Comment s on Lands Designated as Critical Habitat

Conmment 58: One commenter believes that if both the area north of
Chino Canyon and near Interstate 8 are to be included in the fina
desi gnation, then the observations used in support of these
" “expansions'' should be presented in a table and copies of the
original field notes used in support of this observation should be
avai l abl e for public inspection. Two commenters stated that if critica
habitat is to be " “expanded,'' the raw data used to nmake such deci sions
shoul d be made publicly avail abl e and open to inspection and
i ndependent validation

Qur Response: All occurrence data and other information used in the
delineation of critical habitat for Peninsul ar bighorn sheep were
avail able to the public during the coment periods and are on file at
the Carlsbad Fish and Wldlife Ofice and available for public
i nspection (see FOR FURTHER | NFORMATI ON CONTACT section of this rule).

Comment 59: Several conmenters believe that the proposed critica
habitat designation fails to protect habitat essential for Peninsular
bi ghorn sheep recovery. One commenter stated the proposed rul e excludes
significant areas of habitat essential for the DPS and fails to support
the goals called for in the Recovery Plan to pronote popul ation growth
and protect, acquire, enhance, and restore habitat. Several comenters
believe the proposal is contrary to the Recovery Plan as well as
inconsistent with pronoting the survival and recovery of the DPS. One
comenter asserted that if Peninsul ar bighorn sheep were recovered
within the neWy proposed critical habitat, it would still be
threatened or endangered in a significant portion of its range. The
same commenter indicated that for critical habitat to facilitate
recovery as it was designed to do, the designation should maintain al
current critical habitat and be expanded to include reaches in al
other areas identified as having recovery value as identified in the
Recovery Plan. The comrenter further stated that by proposing to
exclude currently designated critical habitat, they believe the Service
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is failing inits obligation to provide for the recovery of Peninsular
bi ghorn sheep because the value of the critical habitat to the recovery
of the DPS will be dim nished by these onmissions. Finally, another
coment er believes the Service should designate as critical habitat
sufficient areas to allow for full recovery of Peninsular bighorn
sheep.

Qur Response: It is inportant to note that the designation of
critical habitat is a different process than the devel opnent of a
recovery plan. A critical habitat designation is a specific regulatory
action that defines specific areas within the geographical area
occupi ed by the species at the tinme of listing containing physical or
bi ol ogi cal features essential to the conservation of a species, and
areas outside the geographical area occupied by the species at the tinme
of listing that are essential for the conservation of the species. In
contrast, a recovery plan is a guidance docunent devel oped in
cooperation with partners and provides a roadmap with detailed site-
speci fic managenment actions to help conserve listed species and their
ecosyst ens.

Conservation (i.e., recovery) is defined in section 3 of the Act as
the ““use of all nethods and procedures which are necessary to bring
any endangered species or threatened species to the point at which the
nmeasures provided pursuant to this Act are no |onger necessary.'' In
accordance with section 4(a)(1) of the Act, we determine if any species
i s an endangered or threatened species (or revise its |listed status)
because of any of the five threat factors identified in the Act.

Theref ore, conservation, or recovery, is achieved when a five-factor
anal ysis indicates that current and future threats are mnimzed to an
extent that the species is no longer in danger of extinction or likely
to becone endangered in the foreseeable future. Recovery is a dynanic
process requiring adaptive nanagenent of threats, and there are nany
paths to acconplishing recovery of a species. W believe that the |ands
identified in this rule as neeting the definition of critical habitat
are adequate to ensure the conservation of Peninsul ar bi ghorn sheep

t hroughout their extant range based on the best available scientific
information at this time

Addi tionally, we recognize that the designation of critical habitat
may not include all of the habitat that may be determ ned to be
necessary for the recovery of Peninsul ar bighorn sheep, and critica
habi tat designations do not signal that habitat outside of the
designation is uninmportant or may not contribute to recovery. Areas
outside the final critical habitat designations will continue to be
subj ect to conservation actions inplenented under section 7(a)(1) of
the Act, as well as regulatory protections afforded by the section
7(a)(2) jeopardy standard and the prohibitions of section 9 of the Act
if actions occurring in these areas nay affect sheep. See the
““Criteria Used To ldentify Critical Habitat,'' °~~ Summary of Changes
Fromthe 2001 Critical Habitat Designation To the 2007 Proposed Rule To
Revise Critical Habitat,'' and ~ " Summary of Changes From the 2007
Proposed Rule To Revise Critical Habitat To This Final Rule To Revise
Critical Habitat'' sections of this final rule for nore information
Pl ease al so see additional discussion regarding recovery plans and
conservation of Peninsular bighorn sheep in our responses to Comments
1, 5, 6, 7, and 53 above.

Conmment 60: Several comenters stated that the proposed rule calls
for elimnating | arge swaths of essential habitat, including a |arge
area of lowelevation habitat along the eastern slopes of the bighorn's
range that is considered by scientists famliar with Peninsular bighorn
sheep to be essential habitat for the DPS and requisite for their
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recovery. Several commenters stated that the proposed critical habitat
designation would elimnate alluvial-fan habitat (about 249,000 ac
(100, 767 ha), as noted by several commenters), nuch of which is the
nmost i nportant Peninsul ar bi ghorn sheep habitat in need of protection
due to threats of housing and golf course projects. One commenter
bel i eves that not including these areas stands in stark contrast to the
di scussion in the proposed rule itself which acknow edges that:

" " Speci al nmanagenent considerations or protection may be needed to
alleviate the effects of devel opment on Peninsul ar bi ghorn sheep
habitat, especially |lower elevation habitat, alluvial fans, and areas
of possible ewe group connectivity near urban areas (Cctober 10, 2007
72 FR 57746).'' The same commenter believes that this retraction of
habi tat ignores management actions currently in place (e.g.,
restrictions on trails, prohibitions on dogs) to lint disturbance in
habitat so that this DPS could re-colonize historically used areas.
Several commenters indicated that it is
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important to the sheep's recovery that |owelevation alluvial areas
remain critical habitat

Qur Response: W agree that |owelevation habitat is inportant for
Peni nsul ar bi ghorn sheep, and where occurrence data indicated sheep
use, we revised our proposed revision of critical habitat to include
addi tional areas, including habitat along the eastern edge of the Santa
Rosa Muntai ns (August 26, 2008, 73 FR 50498). W included | ow
el evation, |owslope, and alluvial-fan habitat in the designation of
critical habitat where the available data support a determ nation that
those areas contain the physical and biol ogical features essential to
the conservation of the DPS. See our response to Corment 3 and the
““Criteria Used To ldentify Critical Habitat'' and "~ Summary of Changes
From t he 2007 Proposed Rule To Revise Critical Habitat To This Fina
Rule To Revise Critical Habitat'' sections of this final rule for
further discussion of this topic.

Conment 61: One commenter believes that the Service elimnated from
critical habitat a nunber of inportant water sources for Peninsular
bi ghorn sheep. The commenter asserted that nost of the 20 springs and
seeps docunented by the South Coast Regional Water Quality Contro
Board within existing Peninsular bighorn sheep habitat in the Santa
Rosa and San Jacinto National Mnunent woul d not be in the proposed
critical habitat designation. These springs include Agua Alta Spring
Cot t onwood Spring, Potrero Spring, Agua Bonita Spring, Mesquite Flats
Spring, Mad Wonen Spring, Dos Palmas Spring, Indian Spring, East Fork
Spring, Palm Canyon Spring, Pal m Canyon Hot Spring, West Fork Creek,
Engbacha Spring, Trading Post Spring, and Murray Canyon Spring. The
comenter further stated that inportant perennial streans such as
Andreas Creek, West Fork Pal m Canyon Creek, Cedar Creek, and Snow Creek
have al so been elimnated in the proposed designation. Finally, the
comrent er believes that these water sources should remain in critica
habitat due to their present value to bighorn sheep recovery and
because they will becone increasingly inportant as climate change
alters bighorn habitat and likely reduces avail able water

Qur Response: During the process of delineating critical habitat,
we used water source information fromU S. Geol ogical Survey's Nationa
Hydr ogr aphy Dat aset geodatabase (downl oaded January 2007). Wen
del i neati ng boundaries of critical habitat, we nmade sure to include
wat er sources within critical habitat (see ""Criteria Used To ldentify
Critical Habitat'' section of this rule). W believe we included
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sufficient water sources within the designation to account for the

wat er needs of Peninsul ar bighorn sheep. Additionally, the comenter
failed to provide: (1) Supporting information that the specific water
sources identified in the conment are essential to Peninsular bighorn
sheep; (2) data that sheep have been observed and docunented to use
these water sources; or (3) data indicating that climte change wll
lead to a reduction in water availability in the Peninsular Ranges. At
this point in time, the available scientific evidence does not suggest
that the scenario described above by the comenter will result from
climate change in the Peninsul ar Ranges (see our response to Comment 21

above).
Comment 62: One commenter believes that the Service nade an
erroneous determination that all land in Unit 2A is currently occupied

by the DPS. The commenter stated that the proposed critical habitat
rule is flawed because it does not justify the inclusion of unoccupied
areas, in contravention of both the Act and its inplenenting
regul ati ons. The comrenter asserted that the criteria used to identify
critical habitat clearly included criteria that |leads to the inclusion
of unoccupi ed habitat within the critical habitat delineation. The
coment er added that the Service's effort to justify inclusion of
unoccupi ed areas al so crosses the |ine of reasonabl eness, as identified
in Home Builders v. U S. Fish and Wldlife Service, 268 F. Supp. 1197
1214 (E.D. Cal. 200)

The sane conmenter opposed the delineation of critical habitat on
private property in R verside County, stating that property-specific
surveys and reports by experts reflect that the property neither
contai ns necessary PCEs nor exhibits characteristics consistent with
critical habitat. The commenter provided biological reports in support
of their assertion that the property is not occupied by Peninsul ar
bi ghorn sheep, does not contain features essential to the conservation
of the species, and does not require special managenment considerations.
Finally, the commenter believes that as unoccupied territory, the
property is not essential for the conservation of the DPS, and that the
Service erroneously deternmined that the property contains resources
essential to the conservation of Peninsular bighorn sheep

Qur Response: All of the critical habitat units (including Unit 2A)
are occupi ed; however, bighorn sheep have | arge home ranges, and not
all areas within their range (or the critical habitat units) will be
occupied at all tinmes of the day, season, or year. Additionally, al
critical habitat units contain the PCEs in a continuous patch of
habitat that allows the popul ation distribution of Peninsular bighorn
sheep within the units to shift and nove based on the resource needs of
the DPS. Consequently, individual survey results for Peninsular bighorn
sheep within the critical habitat units nay be negative in any given
year, even though surveyed areas still contain habitat required for the
| ong-term conservati on of the DPS

Wth regard to the property specific clains fromthe commenter, we
agree that portions of the property in question do not contain the PCEs
for Peninsul ar bi ghorn sheep. W al so recogni ze that the nmajority of
occurrence data considered in the delineation of critical habitat
(local to the property in question) lies to the west of the property in
the Santa Rosa Muntains. For reasons discussed in the above paragraph,
negative survey results do not automatically indicate an area is not
essential to the DPS. W deternmined that a portion of the property
(approximately 46 ac (19 ha) in the southwest corner of section 7) does
meet the definition of critical habitat; however, those 46 ac (19 ha)
fall within the Coachella Valley MSHCP area and are excluded fromthis
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final designation (see " Exclusions Under Section 4(b)(2) of the Act''
section of this final rule for a detailed discussion). Other areas in
the property, including some areas previously designated as critical
habitat in 2001, do not neet the definition of critical habitat and are
not included in this designation.

Comrent 63: One conmmenter stated that the revision of critical
habitat is justified and overdue. The commenter added that the 2001
designation included areas that did not have docunentation of use by
Peni nsul ar bi ghorn sheep and the comrenter further suggested that the
revision is nore definitive of the actual critical habitat needs than
was the previous designation.

Qur Response: W agree with the commenter that some areas in the
2001 critical habitat designation did not have docunmented sheep use.
Further, we believe the criteria we used to identify critical habitat
inthis final rule yields a nore precise identification of the areas
wi thin the geographical area occupi ed by Peninsul ar bi ghorn sheep
contai ning the physical or biological features essential to the
conservation of this DPS. Please see the ""Criteria Used To ldentify
Critical Habitat,'' "~ Summary of Changes Fromthe 2001 Critical Habitat
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Desi gnation To the 2007 Proposed Rule To Revise Critical Habitat,'' and
" Sunmary of Changes From the 2007 Proposed Rule To Revise Critical
Habitat To This Final Rule To Revise Critical Habitat'' sections of
this rule for nore detailed discussions.

Conmment 64: Two conmmenters believe that property owned by Cornishe
of Bighorn is not Peninsul ar bighorn sheep habitat, does not neet the
definition of critical habitat, and any benefits associated with
designating the property as critical habitat are outweighed by the
benefits of exclusion. The commrenters indicated the property lies
wi thin the approved Coachella Valley MSHCP area and shoul d be excl uded
from desi gnati on pursuant to section 4(b)(2) of the Act.

Qur Response: Although we disagree with the commenter's assertion
that the area in question does not neet the definition of critical
habi tat, we acknow edge that the property falls within the boundaries
of the Coachella Valley MSHCP from which we are excluding all private
| ands and pernittee-owned or controlled lands. As a result, the
property in question is excluded fromthe designation of critical
habi tat for Peninsul ar bighorn sheep. Please see the " Application of
Section 4(b)(2)--Cher Rel evant |npacts--Conservation Partnerships'’
section of this final rule for additional discussion of the Coachella
Val | ey MSHCP and the benefits provided to Peninsul ar bi ghorn sheep.

Comment 65: In response to our addition of critical habitat to Unit
3 near Interstate 8 in the August 26, 2008, NOA, one commenter stated,
““In the Cctober 2007 Proposed Rule, the USFWS nmade an appropriate
proposal for critical habitat near [Interstate 8] based on currently
occupi ed habitat rather than transiently used areas or potential
habi tat, both of which were not essential to the recovery of this
DPS.'' The commenter believes that there are no data to suggest nore
than transient use by a handful of bighorn sheep in Unit 3 near
Interstate 8 based on his review of information provided by us under
the Freedomof Information Act, the historic record, and the
commenter's fieldwork in this area. The commenter further stated that
there is no evidence that there was ever a permanent bi ghorn sheep
popul ati on of 20 to 30 individuals between Interstate 8 and the U S. -
Mexi co border. The conmenter wote, " “During my on-the-ground surveys
for bighorn sheep in the [Interstate 8] Island and south of it, no
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bi ghorn sheep were observed. That the USFW5 has only produced

specul ative "evidence' of potential bighorn sheep fecal pellets (which
could also be fromdeer) fromthis relatively small area clearly shows
that it is not permanently occupi ed by bi ghorn sheep or that nore than
a few individuals occasionally visit it.'" To illustrate the
““transient'' nature of bighorn sheep use of the Interstate 8 island
area, the commenter described finding ungul ate tracks and pellet groups
(a prelimnary DNA test yielded the ND5 sequence, presumably a positive
test for bighorn sheep) concentrated around a sand hill with numerous
brittlebush (Encilia farinosa) plants; six nonths |ater the forage was
consumed or desiccated, and no additional ungul ate sign was present

Qur Response: W determined that the area of concern near
Interstate 8 to the U S.-Mexico border nmeets the definition of critica
habitat and is used nore than ““transiently'' by Peninsul ar bighorn
sheep (Botta 2008b, pp. 1-3; Botta 2008c, p. 1; Botta 2009, pp. 1-4;
Davenport 2009, pp. 6-7; Janmes 2007, pp. 1-4; Kim 2008, p. 2; Roblek
2008a, p. 1-12; Robl ek 2008b, p. 1; Wagner 2007, p. 1; Wagner 2008, pp.
1-3). According to data in our files, there are nunerous and repeated
sightings of bighorn sheep over several years in the Jacumba Mount ai ns
around the area known as Muntain Springs. A recent aerial survey
(conducted on Novenber 17, 2008) counted 14 bighorn sheep, including
ewes, |anmbs, yearlings, and rans in the approxi mately 3, 000-acre area
of habitat existing between the east- and west-bound | anes of
Interstate 8 (Botta 2009, p. 1). An additional 36 bighorn sheep were
counted within less than a nile of the area. Bighorn sheep were al so
counted in the area during the aerial census conducted in 2006 (Botta
2008b, p. 1). Finally, there are nmultiple sightings in the area
reported by other agencies and individuals, sone of which have occurred
south of Interstate 8 (Davenport 2009, p. 5). The commenter furnishes
no objective, repeatable nmethod for deciding that sheep use of the area
is ““transient,'' nor does he explain how he quantified the nunber of
sheep in the area

Approxi mately 50 bi ghorn sheep were visually detected in the
Interstate 8 island area during the | ast aerial survey. Additionally,
the 2006 aerial survey recorded bighorn sheep in the area, and data
have been repeatedly obtained from other agencies and individuals
(Davenport 2009, p. 5; James 2007, p. 1; Kim 2007, p. 2). The commenter
implies that occasional observations of nule deer in the area justifies
concluding that the area ""is not permanently occupi ed by bighorn
sheep.'' However, the comenter furnishes no objective nmethod that is
accepted by the scientific comunity for determ ning "~ pernmanent'’
occupancy. G ven that aerial surveys and other site visits have
repeatedly recorded bighorn sheep in the area, we consider the area
occupi ed by bi ghorn sheep, and sightings of nule deer do not confound
these direct observations of bighorn.

In regard to the commenter's assertions based on the ground surveys
of the Interstate 8 island area, we believe that this type of survey is
an unreliable method for estimating bi ghorn sheep popul ation |evels or
distribution in the Peninsular Ranges. Although it may be a viable
met hodol ogy for sone | ocations, the conditions needed for such surveys
to be effective do not exist in the Peninsular Ranges. The topography
is rugged and vast, and the aninmals blend with their habitat extrenely
wel |, making it easy for an observer to mss bighorn sheep. A group of
animal s can easily be hidden within the vegetation and topography, and
a human (on foot) can only view a snall fraction of the area
Furthernore, bighorn sheep are capabl e of detecting hikers and quickly
novi ng out - of -vi ew bef ore being seen.

The brittl ebush scenari o described above by the commenter in
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support of ““transient'' sheep use illustrates how Peninsul ar bighorn
sheep, a relatively |large manmal, exist in one of the harshest deserts
in North Anerica. They nobve across the | andscape in response to
changi ng resource conditions and need | arge intact blocks of habitat to
recover and persist through time. Al though brittlebush is a Peninsular
bi ghorn sheep forage species, it is not the only one present in the
area. The scenario described by the comenter actually |ends support to
the designation of the area as critical habitat

Comment 66: One commenter stated that the supposed connectivity
bet ween the U. S. bighorn sheep popul ati on and those in northern Baja
has no basis in fact. The comrenter added that south of the U S.-Mexico
border, there are only a handful of bighorn sheep sightings within 25
m (40 km) of the border within the nountains of northern Baja (Sierra
Cucapa and Sierra de Juarez), and the conmenter believes there is no
evi dence that these areas constitute nore than transient use

Qur Response: Bi ghorn sheep popul ations are found al ong the eastern
escarpnent of the Peninsul ar Ranges extending nost of the length of the
Baj a Peninsul a. An exami nation of the topography on both sides of the
border reveals the type of steep, rugged topography and vegetation
typical of bighorn sheep habitat. We find no
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reason to believe that prior to European settlenment bighorn sheep
failed to nove across what is now the international boundary. To our
know edge, the nountai nous areas south of the border have not been
surveyed since the md 1990's, and the commenter is correct in pointing
out our lack of recent information concerning bighorn sheep

di stribution and abundance in Baja Norte, Mexico. The mid 1990's
corresponded with the | ow point of bighorn sheep population levels in
the United States and bi ghorn sheep were not regularly observed in some
areas where they are currently present. Bighorn sheep in Mexico may
have experienced simlar population fluctuations and changes in

di stribution over tine.

It has been hypot hesized that the bighorn sheep we are seeing
around Interstate 8 and south are originating fromCarrizo Gorge to the
north. Al though plausible, none of the observed Peninsul ar bighorn
sheep have been radi o-collared or ear-marked, as some are in Carrizo
Corge. Therefore, we cannot be certain of the origin of the sheep
observed in the U S. Jacunba Muntains. Interaction w th bighorn sheep
in the Peninsular Ranges of Mexico is the only possible route for a
natural connection w th other bighorn sheep popul ations for the DPS in
the United States. Al other routes are precluded in the United States
by human devel opnent s

Conment 67: One commenter states that the area south of Interstate
8 is not essential to the recovery of this DPS because the Carrizo
subpopul ati on has al ready exceeded the m ni mum popul ati on nunber needed
for recovery (approxi mately fourfold based on California Departnent of
Fi sh and Gane census data).

Qur Response: The Recovery Plan for Peninsul ar bi ghorn sheep
establ i shes downlisting and delisting criteria that go beyond j ust
attaining a m ni mum popul ati on nunber, including maintaining at |east
25 ewes for 6 and 12 consecutive years, respectively, in each of 9
recovery regions. The goal of maintaining 25 ewes for 6 and 12 years is
a mninum not an upper limt. The designation of critical habitat in
the Jacumba Mountains will also contribute to the preservation of
habi tat connectivity and the ability of Peninsular bighorn sheep to
nmove freely throughout the Peninsul ar Ranges
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Comment 68: Upon examination of our data used in the delineation
process obtained by a comrenter through the Freedom of Information Act
process, the commenter stated the Service and others assune that tracks
and pellets found in the Interstate 8 area are from bi ghorn sheep
rather than nule deer and that "“tracks and pellets of bighorn sheep
and nmul e deer are not reliably distinguishable.'

Qur Response: W agree with the commenter that it is not possible
to reliably distinguish bighorn sheep and nul e deer fecal pellets (by
t hensel ves) because there is too nuch variation. However, in the
context of a field situation there is frequently other information
present. Mst biologists with extensive field experience believe they
can identify the respective tracks reliably when there are several sets
or the substrate allows for a distinct inpression. Additionally, the
physi cal characteristics of the hooves differ; therefore, the tracks
are di stinguishable by a trained biologist. As previously nentioned
the el evation, topography, and vegetation also provide a context for
identification. Gven that the vast majority of aninmal sightings in
typi cal bighorn sheep habitat are Peninsul ar bighorn sheep, it would be
reasonabl e to conclude that the majority of sign was |eft by Peninsul ar
bi ghorn sheep (Botta 2008b, pp. 1-3; Botta 2008c, p. 1; Botta 2009, pp.
1-4; Davenport 2009, pp. 6-7; James 2007, pp. 1-4; Kim 2008, p. 2
Robl ek 2008a, pp. 1-12; Robl ek 2008b, p. 1; Wagner 2007, p. 1; Wagner
2008, pp. 1-3). As nentioned previously, just because deer are observed
near water or at higher elevations in bighorn habitat does preclude the
occurrence of Peninsul ar bi ghorn sheep in the area

Conmrent 69: One commenter stated that the proposed critical habitat
near Interstate 8 |acks pernanent sources of water (one of the PCEs
necessary for bighorn sheep survival). The commenter stated that the
area south of Interstate 8 proposed for critical habitat does not have
any sources of permanent water that would allow for year-round
occupancy by bighorn sheep, referencing correspondence fromU. S. Border
Patrol Supervi sor Pal mer as evi dence.

The commenter also wote, " The area proposed for critical habitat
south of [Interstate 8] |acks adequate escape terrain for permanent
bi ghorn sheep occupancy. My prelimnary G S anal ysis shows that the
escape terrain falls far short of the necessary contiguous 15 square
kil oneters as defined by MKinney et al. (2003) that are needed to
sustain a bighorn sheep popul ati on. The suggestion in the proposed rule
that slopes greater than 20 percent sonehow qualify as bighorn sheep
escape terrain is erroneous.'

Qur Response: Upon exanination of the correspondence with the
Border Patrol that was supplied with the comenter's letter, the
correspondence nentions a possi bl e permanent water source south of
Interstate 8, approximately one mile from Mouuntain Springs
Addi tionally, the correspondence notes that free-standi ng water was
observed in this area froma helicopter on Novernber 17, 2008, and that
the surroundi ng range appears quite dry, which would indicate the water
source nay be " “permanent.'' Supervisor Palner confirnms that under
drought conditions the springs listed by the cormenter are typically
dry. The Service's surveys throughout the Peninsular Ranges have shown
that many water sources that have historically been considered
““permanent'' are now frequently dry. As Supervisor Palner nentions in
hi s correspondence, many of these water sources fill or flow follow ng
rains. After a rain event the duration of tinme that free-standi ng water
continues to be available is highly variable, and sheep distribution
may reflect variations in water persistence. Currently, many water
sources throughout the Peninsul ar Ranges, including those listed in the
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Jacunba Mountains, are overgrown with salt cedar (Tanmarix sp.), and in
areas where nanagers have renoved this exotic species, free-standing
wat er has often returned

Regardi ng the commenter's assertions about escape terrain, our S
anal ysis shows there are 3.5 square m (9 square km of 40 to 60
percent terrain and 1.4 square m (3.6 square km of greater than or
equal to 60 percent terrain south of Interstate 8 for a total of 4.9
square m (12.6 square km. Bighorn sheep in the area use the
Interstate 8 island and the area to the north of the west-bound | anes.
If these areas are also included, there are 6.2 square m (16.2 square
km) of 40 to 60 percent terrain and 2.3 square m (6.1 square km of
terrain greater than or equal to 60 percent for a total of 8.6 square
m (22.3 km). MKinney et al. (2003, p. 1233) reported that 12 of 14
popul ati ons of desert bighorn sheep persisted, and 8 of the 12
persi sting popul ati ons occupied areas with greater than 5 square m (13
km of escape terrain. Therefore, 4 populations (or a third) persisted
with greater than 5 square m (13 kn) of escape terrain. Consequently,
we question the commenter's use of the word "~ “necessary.'' MKinney et
al . (2003, p. 1235) offered the 5.8 square m (15 km) figure as a
general guideline for planning translocations and nanagemnent
interventions. Such a recomendati on highlights the inportance of
escape terrain to bighorn sheep, but the nunber does not
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represent an absolute requirement. MKinney et al. (2003, p. 1235)
showed t hat bi ghorn sheep populations with access to |arger areas of
escape terrain experienced |less variability in population netrics and a
greater probability of persistence. In sunmary, we believe there is
adequate escape terrain in the area to support bighorn sheep, as
evidenced by their present occurrence and re-col oni zation of the area
our G S analysis, and historical accounts

W were unable to | ocate anywhere in the proposed rul e where areas
of 20 percent slope were described as escape terrain for Peninsul ar
bi ghorn sheep. Therefore, we assume the commenter was confused by the
general description of bighorn sheep habitat, which did contain the 20
percent figure. Bighorn regularly use areas of 20 percent slope (and
| ess) to access inportant resources. Escape terrain is one essentia
conponent of Peninsul ar bighorn sheep habitat, but there are other
essential conponents, as listed in the proposed revised critical
habi tat designation. In the Peninsul ar Ranges, Peninsul ar bighorn sheep
have frequented areas far fromclassically defined escape terrain for
extended periods of time. Therefore, only conserving the very steepest
areas is not a viable strategy for ensuring the recovery and
persi stence of bighorn sheep in the Peninsul ar Ranges.
Comments From Tri bes

Comment 70: The Agua Caliente Band of Cahuilla |ndians stated that
the Service should not have designated any of their lands as critica
habitat in the proposed rule in light of the relationship between the
United States and the Tribe as set forth, inter alia, in Executive
Order 13175 and Secretarial Order 3206 and because (1) The reservation
falls within the Tribe's sovereign jurisdiction, and (2) the |and
within the reservation does not require special nanagenent
consi derations or protection since it has been and will continue to be
conserved pursuant to the Tribal HCP. The Tribe also believes that the
benefits of excluding all tribal lands within the Tribal HCP Plan Area
fromUnits 1 and 2A outwei gh the benefits of including these | ands as
critical habitat for the bighorn sheep based on the bal ancing
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requi rement of section 4(b)(2) of the Act. 16 U S. C. 1533(b)(2).

Qur Response: |In the proposed rule, we did not finalize any
desi gnation of Agua Caliente Band of Cahuilla Indians tribal Iands as
critical habitat, but proposed themas critical habitat, as required by
our regulations at 50 CFR 424.19, and concurrently proposed those | ands
for exclusion fromcritical habitat under section 4(b)(2) of the Act.
We believe the conservation benefits for Peninsul ar bighorn sheep that
woul d occur as a result of designating the 4,790 ac (1,938 ha) in Units
1 and 2A as critical habitat (e.g., protection afforded through the
section 7(a)(2) consultation process) are nmininmal conpared to the
overal | conservation benefits for the DPS that have been realized
through the inplenentation of the 2001 Tri bal Conservation Strategy and
that will continue to be realized through the Tribe's ongoing
commi tnent to conserve Peninsul ar bi ghorn sheep habitat.

Furthernore, the benefits to recovery of inclusion of these |ands
primarily have already been nmet through the identification of those
areas nost inportant to the DPS. By excluding these |ands fromthe
designation, we are honoring our responsibility to work with the Tribe
on a governnent-to-governnent basis and acknow edgi ng the Tribe's
managenment of its resources, and hel ping to preserve our ongoi ng
partnerships with the Tribe and to encourage new partnerships with
other Tribes, |andowners, and jurisdictions. Those partnerships (and
the | andscape-|evel, multiple-species conservation planning efforts
they pronote) are critical for the conservation of Peninsul ar bighorn
sheep. Designating critical habitat on non-Federal |ands within the
Tribe's 2001 Tribal Conservation Strategy and 2007 draft Tribal HCP
boundary could have a detrinmental effect on our partnership and could
be a significant disincentive to the establishnment of future
partnershi ps and HCPs with other Tribes and | andowners. Therefore, we
are excluding all Agua Caliente Band of Cahuilla Indians tribal |ands
fromthe final designation of critical habitat for Peninsul ar bighorn
sheep. See our response to Conment 2 above and the " Application of
Section 4(b)(2)--Qher Rel evant |npacts--Conservation Partnerships'
section of this final rule.

Conmment 71: The Agua Caliente Band of Cahuilla Indians believes
that the proposed rule fails to exclude fromdesignation all triba
| ands lying inside portions of proposed Unit 2A (North Santa Rosa
Mount ai ns). The Tribe stated these off-reservation tribal |ands fal
wi thin the geographic region covered by the Tribal HCP, and the Triba
HCP i ncl udes conservati on neasures and actions that will be of greater
benefit to the bighorn sheep than designation and pi eceneal section 7
consul tations. The Tribe suggested that the benefits of excluding these
of f-reservation tribal |lands fromdesignation in Unit 2A outweigh the
benefits of designation, thus satisfying the requirements for exclusion
pursuant to section 4(b)(2) of the Act. The Tribe al so believes that
contrary to the requirenents of the Act, Executive Order 13175, and the
Secretarial Oder, the proposed rule fails to defer to the Tribe's own
est abl i shed standards, thus discouraging the Tribe fromdeveloping its
own policies and intruding on tribal managenent of its |ands.
Additionally, the Tribe believes that designation of critical habitat
coul d del ay approval of the Tribal HCP, thus adding to the costs of
preparing the Tribal HCP and undernining significant protections for
the bighorn sheep. Finally, the Tribe believes that designation of
critical habitat can be expected to increase the amount of tine and
financial resources necessary to undertake covered activities described
inthe Tribal HCP, yet it is unlikely to yield nmaterial benefits for
t he bi ghorn sheep

Qur Response: The Agua Caliente Band of Cahuilla Indians is correct
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in that we did not propose their lands within Unit 2A for exclusion. At
the time of the proposed rule, we were not aware of tribal ownership in
this unit. In light of the above comment, we re-anal yzed our ownership
data for Unit 2A and found that tribal |and exists within that unit. In
the NOA published in the Federal Register on August 26, 2008 (73 FR
50498), we revised our proposed exclusion to include approxi mately 467
ac (189 ha) of tribal land in Unit 2A Furthernmore, we are excluding
all tribal lands fromthe final revised designation of critical habitat
for Peninsul ar bi ghorn sheep as stated above in our responses to
Coments 2 and 70, and the "~ Application of Section 4(b)(2)--Cher
Rel evant | npacts--Conservati on Partnerships'' section of this fina
rule

Comment 72: The Agua Caliente Band of Cahuilla |ndians agrees with
the Service insofar as we state that “~“fish, wildlife, and other
natural resources on Tribal |ands are better managed under Tri ba
authorities, policies, and prograns than through Federal regulation * *
*.''" But the Tribe does not believe that it is appropriate to limt the
precedi ng statenent by adding the final phrase " wherever possible and
practicable.'' The Tribe stated that tribal sovereignty goes further
than precluding Federal regulation of reservation |ands "~ wherever
possi bl e and practicable."’

Qur Response: W believe our position is consistent with the Act
and all applicable policies and guidance (i.e., Secretarial Oder 3206
““Anerican Indian Tribal Rights, Federal-Tribal Trust Responsibilities
and the
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Endangered Species Act'' (June 5, 1997); the President's nenorandum of
April 29, 1994, " CGovernment-to-Covernment Relations with Native
Anerican Tribal Governments'' (59 FR 22951); Executive Order 13175; and
the rel evant provision of the Departnental Mnual of the Departnent of
the Interior (512 DM 2)). There were situations in the past, and there
will continue to be situations in the future, where it is necessary to
designate critical habitat on tribal |ands. The Service is not
prohi bited fromdesignating critical habitat on tribal |ands and can
only exclude | ands neeting the definition of critical habitat from
desi gnati on when we can denpbnstrate that the benefits of exclusion
out wei gh the benefits of inclusion of such |ands and that the exclusion
will not result in the extinction of the species concerned. By
caveating our position with the statenment " wherever possible and
practicable,'' we recognize that there may be situati ons where we nust
designate critical habitat on tribal |lands. W believe that, in nost
cases, designation of tribal lands as critical habitat provides very
little additional benefit to threatened and endangered species
Conversely, such designation is often viewed by tribes as unwarranted
and an unwanted intrusion into tribal self governance, thus
conpromi sing the government-to-government relationship essential to
achi eving our nmutual goals of nmanaging for healthy ecosystens upon
which the viability of threatened and endangered speci es popul ati ons
depend.
Comments Related to Critical Habitat Designation Process

Comment 73: One commenter believes the public hearing was not
adequately publicized, as there was no notice in a |l ocal newspaper.

Qur Response: Public involvenent in the activities and proposal s of
the Service is very inportant to us. W nmade every effort to ensure
that the public was adequately apprised of Peninsular bighorn sheep
hearings at |east 15 days prior to the hearings occurring. First, in
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our Federal Register notice published on August 26, 2008 (73 FR 50498),
we provided information about the date, tinme, and |ocation of the
public hearings for the Peninsul ar bighorn sheep proposed revision of
critical habitat. Second, we issued a press release on August 25, 2008,
whi ch was distributed to nmore than 100 stakehol ders, including el ected
officials, local governnents, species experts, interested nenbers of
the public, and all local media outlets. Third, we posted the press
rel ease and ot her information about the Peninsul ar bi ghorn sheep on the
Service's Region 8 Wb site. Fourth, a copy of the August 26, 2008,
Federal Register notice was posted on the http://ww.regul ati ons. gov
Web site. Finally, announcenents of the public hearings on Septenber
10, 2008, were carried in news stories that published in the Riverside
Press-Enterpri se on August 28, 2008, the San Di ego Union-Tribune on
August 29, 2008, and the Los Angel es Tines on Septenber 2, 2008.
Al t hough | egal notices were not specifically published in Iocal
newspapers, such notices are not required and we believe that adequate
notice of the hearings was provided to the public in a tinmely manner
through a variety of conduits.
Comments From Ot her Federal Agencies

Comment 74: The California Desert District of the BLM stated that
the proposed changes to critical habitat affect BLM nanagenent of
public lands within the jurisdiction of their EIl Centro and Palm
Springs/ South Coast Field Offices. The BLM stated they have no
obj ections to the revised boundaries of critical habitat in the Palm
Springs/ South Coast Field Ofice and added that they support the use of
the best available scientific information when designating regulatory
boundari es such as for critical habitat pursuant to the Act. The BLM
stated that in the El Centro Field Ofice jurisdiction, they agree that
the revi sed boundari es near the Coyote Muntains that exclude the
Ccotill o aggregate mning operations better reflect the actual use
areas for bighorn sheep. Additionally, the BLMstated that in the Fish
Creek Mountains the boundary appears to be drawn through the existing
mning pit of US. Gypsum Corporation, which is partially pernmtted by
BLM The BLM requested that revisions be made at this location to
excl ude the m ne.

Qur Response: W determined that BLM Il ands in the Fish Creek
Mount ai ns contain physical or biological features essential to the
conservation of Peninsular bighorn sheep, and therefore, neet the
definition of critical habitat (see “~“Criteria Used To Identify
Critical Habitat'' section below). Occurrence data used in the
delineation of critical habitat indicates that areas adjacent to the
mning pit are utilized by Peninsular bighorn sheep. However, we
recogni ze that lands within active mning pits do not generally provide
suitabl e habitat or suitable conditions for this DPS. Thus, we are not
designating lands in the Fish Creek Mountains within the existing
active mning pit of U S. Gypsum Corporation. When determ ning the
critical habitat boundaries within this final revised rule, we nmade
every effort to avoid including devel oped areas such as | ands covered
by buil di ngs, pavenent, active mining pits, and other structures
because such lands | ack essential features for the Peninsul ar bighorn
sheep. The scale of the maps we prepared under the paraneters for
publication within the Code of Federal Regul ations may not reflect the
excl usi on of such devel oped | ands. Any such structures and the |and
under theminadvertently left inside critical habitat boundaries shown
on the naps of this final revised critical habitat are excluded by text
inthis final rule. Therefore, a Federal action involving these |ands
woul d not trigger section 7 consultation with respect to critical
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habitat and the requirenment of no adverse nodification unless the
specific action may affect adjacent critical habitat.
Conmments From State Agencies

Comment 75: Two commenters fromthe California Department of Parks
and Recreation stated that the proposed critical habitat does not
i ncl ude approxi mately 249,000 ac (100,767 ha) of alluvial-fan habitat
previously designated as critical habitat, nmuch of which is the nost
i mportant sheep habitat in the range in need of protection due to
threats of housing devel opnment and gol f course projects.

Qur Response: As discussed in our responses to Comments 3 and 60
above, we agree that lowelevation habitat is inportant for Peninsular
bi ghorn sheep. W acknow edge there are some | owel evation areas
included in the 2001 designation of critical habitat that are not
included this final designation. Although we received |limted new
information during the public comment period indicating sheep use of
| ow-el evati on and | ow sl ope habitat, the available data do not indicate
that the areas of |owelevation and | ow sl ope habitat not included in
this designation neet the definition of critical habitat. Please see
the ""Criteria Used To ldentify Critical Habitat,'' the "~ Summary of
Changes Fromthe 2001 Critical Habitat Designation to the 2007 Proposed
Rule To Revise Critical Habitat,'' and the "~ Summary of Changes From
the 2007 Proposed Rule To Revise Critical Habitat to This Final Rule To
Revise Critical Habitat'' sections of this final rule for further
di scussion of this topic.

Comment 76: Two commenters fromthe California Department of Parks
and Recreation indicated that the proposed critical habitat delineation
proposes to create two areas of netapopul ati on fragnentati on: one
isolating the San
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Jacinto Mountains (Unit 1) and the other isolating the Carrizo Canyon
(Unit 3) population in the south end of the range.

Qur Response: As discussed in our responses to Comments 1, 6, and
51, the best scientific data currently avail able do not support a
determ nation that specific areas containing the physical or biological
features essential to the conservation of the Peninsular bighorn sheep
connect Units 1 and 3 to the remai nder of the range. Please see the
“"Criteria Used To ldentify Critical Habitat'' and "~ Summary of Changes
From the 2001 Critical Habitat Designation to the 2007 Proposed Rule To
Revise Critical Habitat'' sections of this final rule for further
di scussi on.

Comment 77: Two commenters fromthe California Department of Parks
and Recreation expressed concern that the proposed revision to critical
habitat was conpl eted without the consultation and support of the
Peni nsul ar bi ghorn sheep recovery teamor any other group of biologists
with in-depth know edge of bighorn sheep or Peninsul ar bi ghorn sheep
habi t at .

Qur Response: W foll owed the appropriate guidance and regul ations
regardi ng i nclusion of expert biologists and others during devel opnent
of this critical habitat designation. In accordance with our policy on
peer review, published on July 1, 1994 (59 FR 34270), we solicited
expert opinions fromfive know edgeabl e individuals (some of which were
on the recovery team) with scientific expertise that included
famliarity with the DPS, the geographic region in which it occurs, and
conservation biology principles. Furthernore, on May 14, 2007,
representatives fromthe Carlsbad Fish and Wldlife Ofice and the
Regi onal O fice, including the Regional Director, net with recovery
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team nenbers in part to informnmenbers that we were initiating work to
propose revisions to designated critical habitat for Peninsul ar bighorn
sheep. At that neeting, we requested that recovery team nenbers submt
any data they wanted us to consider in our proposed revision. For
further discussion of this topic, see our responses to Conments 11 and
39 above.
Comrents Related to the Draft Econom ¢ Anal ysis

Conment 78: One conmmenter asserts that in assessing the costs of
the designation of critical habitat for Peninsul ar bighorn sheep the
Service nmust | ook only at the incremental cost of the proposed
desi gnation and nust not consider the costs attributable to |isting
al one when considering exclusion of habitat areas.

Qur Response: The U.S. O fice of Managenent and Budget's (QOVB)
gui del i nes for conducting econoni ¢ anal ysis of regul ations direct
Federal agencies to neasure the costs of a regulatory action against a
baseline, which it defines as the " "best assessnent of the way the
worl d woul d | ook absent the proposed action.'' In other words, the
basel i ne includes the existing regulatory and soci o-economni ¢ burden
i mposed on | andowners, managers, or other resource users potentially
affected by the designation of critical habitat. Inpacts that are
incremental to that baseline (i.e., occurring over and above existing
constraints) are attributable to the proposed regul ation. Significant
debat e has occurred regardi ng whet her assessing the inpacts of the
Service's proposed regul ations using this baseline approach is
appropriate in the context of critical habitat designations

In order to address the divergent opinions of the courts and to
provi de the npost conplete information to decision-nmakers, the econonic
anal ysis reports both: (a) The baseline inpacts of Peninsul ar bighorn
sheep conservation from protections afforded the DPS absent critical
habi tat designation; and (b) the estimated increnental inpacts
precipitated specifically by the designation of critical habitat for
the species. Sumred, these two types of inpacts conprise the fully co-
extensi ve inpacts of Peninsular bighorn sheep conservation in areas
considered for critical habitat designation. Wen considering the
econom c inpacts of a designation under section 4(b)(2) of the Act, we
consider only the increnmental econonmic inpacts of the proposed
desi gnati on

Increnental effects of critical habitat designation are deternined
usi ng the Service's Decenber 9, 2004, interim guidance on "~ Application
of the “Destruction or Adverse Modification' Standard Under Section
7(a) (2) of the Endangered Species Act'' and information regardi ng what
potential consultations and project nodifications nay potentially occur
as a result of critical habitat designation over and above those
associated with the listing. In Gfford Pinchot Task Force v. United
States Fish and Wldlife Service, the Ninth Grcuit invalidated the
Service's regul ation defining destruction or adverse nodification of
critical habitat, and the Service no longer relies on this regulatory
definition when anal yzi ng whether an action is likely to destroy or
adversely nodify critical habitat. Under the statutory provisions of
the Act, the Service determnes destruction or adverse nodification on
the basis of whether, with inplenmentation of the proposed Federa
action, the affected critical habitat would remain functional to serve
its intended conservation role for the species. A detailed description
of the nethodol ogy used to define baseline and increnental inpacts is
provided in the " Econonic Analysis'' section of this final rule and
t he DEA

Comment 79: One commenter stated that the Service shoul d consider
both the revised designation of critical habitat and possible econonic
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excl usions together. Additionally, the commenter asserted that it is
very difficult to conment on the inpact of the critical habitat

desi gnation, either individually or globally, wthout an understandi ng
of which properties will ultimately be included in critical habitat.
The commenter requested that the Service provide an adequate comment
period for review of the economic exclusions.

Qur Response: We are not excluding any areas fromthis final
critical habitat rule based on economics. Furthernmore, we fully
articul ated our proposed critical habitat designation and presented
this proposal to the public in the October 10, 2007, proposed rule (73
FR 57740) and the August 26, 2008 NOA (73 FR 50498). W opened two
coment periods to allow the public an adequate opportunity to review
and comment on the proposed critical habitat designation and the DEA.
The first comrent period opened Cctober 10, 2007 (72 FR 57740), and
cl osed Decenber 10, 2007, and was associated with the publication of
the proposed revised rule. The second comment period opened August 26,
2008 (73 FR 50498), and cl osed Cctober 27, 2008, and was associ at ed
with the notice of availability of the DEA, announcenent of revisions
to the proposed critical habitat, and a notice of public hearings that
were held Septenber 10, 2008.

Comment 80: Several conmenters suggested that if econonics are
considered in the critical habitat designation, then the Service should
consi der the economc inpact to desert tourismif the Peninsul ar
bi ghorn sheep becone extinct. Another comenter suggested that the
econom c inpacts of potential extinction or reduction in population
size be considered as they relate to the tourismindustry.

Qur Response: The commenters' suggestions are outside the real mof
what we are required to consider when evaluating the economic effects
of a critical habitat designation. The econonic analysis for Peninsul ar
bi ghorn sheep cal cul ates baseline costs associated with listing and the
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incremental costs of critical habitat designation, not the economic
effects of a potential popul ation decrease or extinction.

Summary of Changes Fromthe 2001 Critical Habitat Designation to the
2007 Proposed Rule To Revise Critical Habitat

The areas identified in the October 10, 2007 (72 FR 57740),
proposed revision constitute a revision of the areas designated as
critical habitat for Peninsular bighorn sheep on February 1, 2001 (66
FR 8650). The nmain differences in areas we designated as critical
habitat for the Peninsul ar bighorn sheep in 2001 and areas we proposed
as critical habitat in the 2007 proposed revision include the
fol |l owi ng:

(1) We re-evaluated and revised the PCEs in |ight of the Al aneda
whi psnake court case (Honebuilder's Ass'n of Northern Cal. v. U 'S. Fish
and Wldlife Service, 268 F. Supp.2d 1197 (E.D. Cal. 2003)) and ot her
rel evant case law, and followed current Service guidelines and
policies. The PCEs differ fromthose in the 2001 critical habitat rule
in that they are reorganized into five separate PCEs for clarity.
Furthernore, we added specific information on el evational range, plant
speci es used for foraging, and range of slopes required by the DPS.
This additional specificity was gained by evaluating the Recovery Plan
and examning all recent sheep information, including data fromradio
collars and GPS collars providing precision to the identification of
habitats used and preferred by Peninsul ar bi ghorn sheep. Applying the
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nore precise PCEs to the nmountain ranges inhabited by Peninsul ar

bi ghorn sheep allowed us to fine tune the proposed revision to those
areas containing preferred habitat for sheep use and renpve those areas
that we have determi ned, based on the best scientific data currently
avai | abl e, do not nmeet the definition of critical habitat for the

Peni nsul ar bi ghorn sheep. For exanple, the 2001 final rule included
hi gh el evati on (above 4,600 ft (1,402 m), densely vegetated, and
forested habitat that we now believe to be inappropriate for sheep use
in the San Jacinto, Santa Rosa, and Vallecito Muntains, based on the
new i nformation

(2) The 2001 final rule used a generalized nmethodol ogy for
delineating critical habitat that resulted in the designation of one
critical habitat unit for Peninsular bighorn sheep totaling 844,897 ac
(341,919 ha) (February 1, 2001, 66 FR 8650). The proposed revision was
based on a nore specific methodology utilizing nore current and robust
data that resulted in three critical habitat units including
approxi mately 384,410 ac (155,564 ha) of land in Riverside, San D ego
and I nperial Counties, California, a reduction of 460,487 ac (186, 355
ha) fromthe 2001 final rule (February 1, 2001, 66 FR 8650). The areas
included in the proposed revised critical habitat were alnost entirely
wi thin the boundaries of the existing (2001) critical habitat
Approxi mately 72 ac (29 ha) of BLMland in Unit 3 were outside the
boundary of the 2001 critical habitat

The reduction in total area fromthe 2001 final critical habitat
designation was primarily the result of using the revised criteria to
delineate critical habitat. In our 2001 final critical habitat
designation, we delineated critical habitat based on the nethodol ogy
used in the Recovery Plan for Bighorn Sheep in the Peninsul ar Ranges
California (Service 2000). In devel oping the 2007 proposed revision, we
reexam ned the net hodol ogy outlined in the 2000 Recovery Plan and the
2001 critical habitat designation, and updated that nethodol ogy based
on the best available information (including nore specific habitat
informati on and additional occurrence data) to identify areas that neet
the definition of critical habitat (see ""Criteria Used To ldentify
Critical Habitat'' section). Upon reevaluation of the data avail able at
the tinme of the 2001 critical habitat designation, data obtained since
and our revised nethodol ogy for delineating critical habitat, we have
determ ned that sonme areas (e.g., potential connectivity areas and | ow
el evation areas, and other expanses described bel ow) included in the
2001 designation do not neet the definition of critical habitat because
the avail abl e data we have for these specific areas do not support such
a determ nation.

Potential connectivity areas were included in the 2001 designation
because they were thought to all ow sheep novenent between ewe
subpopul ati ons and maintain genetic diversity in the metapopul ation;
however, the 2001 designation was overly broad and generalized, and the
current avail able data do not support a determ nation that specific
areas between Units 1 and 2A and Units 2B and 3 contain the physical or
bi ol ogi cal features essential to the conservation of the DPS. W have
radio collar data of two individual rans indicating the rams spent tine
in both Unit 1 and Unit 2A and that both aninals nmust have travel ed
through interveni ng habitat between these units. One ramtravel ed
between the units multiple tines between 1993-1996, while the other ram
travel ed between the units once in 2003. However, we do not have radio
collar data of these rans in the intervening habitat. These data
suggest that when traveling, the rans travel quickly and likely do not
spend nuch time in the intervening habitat, otherwi se aninals |ikely
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woul d have been detected in those areas. The avail abl e data show ng
rams traveling in the intervening habitat between Unit 1 and Unit 2A do
not support the delineation of a migratory route between these units
Li kewi se, the avail able data do not support the accurate identification
of specific areas used by the Peninsul ar bighorn sheep as potentia
corridors connecting Unit 3 to the renminder of the range

Based on the current available scientific data, we have determ ned
that sonme areas of |owelevation habitat, including alluvial fans and
washes, that were included in the 2001 designati on because of the
seasonal abundance of potential resources in those areas do not neet
the definition of critical habitat. Based on our evaluation of the
avai l able information indicating a lack of current or historica
Peni nsul ar bi ghorn sheep use in these areas, we have determ ned that
these specific areas are not essential for the conservation of the DPS
(see ""Criteria Used to Identify Critical Habitat'' section).
Addi tionally, |ike our nethodol ogy for the 2007 proposed revision, the
2001 net hodol ogy used a mini num sl ope criterion of 20 percent to
deli neate essential habitat; however, a 0.5 nm (0.8 km) buffer was
i ncl uded around sl opes of greater than or equal to 20 percent (Service
2000, p. 158). This contributed to the inclusion of expanses of
unoccupi ed | owel evation habitat in the 2001 designation that we have
determ ned are not essential for the conservation of the DPS (see
“"Criteria Used to ldentify Critical Habitat'' section). The 2007
proposed rule did not include a buffer zone area around habitat
determined to be essential to the DPS

Little consideration was given to the distribution of occurrence
data and specific ewe group distributions in the nmethodol ogy used to
delineate the 2001 critical habitat boundary. This resulted in expanses
of critical habitat (in addition to the potential connectivity areas
and | owel evation habitat) in the 2001 designation in which we had
little to no occurrence records that would indicate sheep use those
areas. For exanple, we had occupancy data dating back to 1940, yet
extensive areas along the Iength of the Peninsular Ranges within the
boundary of the 2001 designation contained little to no data that would
support those areas as neeting the definition of critical habitat.
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In general, some of the main areas previously designated as critical
habi tat that we have now determined are not essential for the
conservation of the DPS include the followi ng: The northern and western
nmost portions of the San Jacinto Muntains; the western and eastern
nmost portions of the Santa Rosa Muntains; and portions of the Pinyon
Sawt oot h, | n-Ko-Pah, Fish Creek, and Coyote nountains.

The Recovery Plan generally used two criteria, the presence of
escape terrain and unobstructed view, as key habitat requirenments when
del i neati ng boundaries of the areas essential to Peninsular bighorn
sheep with little consideration of the presence of the PCEs required by
this DPS. In the 2007 proposed revision, we considered all five of the
revised PCEs in delineating proposed revised critical habitat
boundari es, which results in a nore precise determ nation of essentia
habitat (see "“Primary Constituent Elenents for the Peninsular Bighorn
Sheep'' and "~ "Criteria Used to ldentify Critical Habitat'' sections)
Because a detailed vegetation map was not available at the tinme of the
Recovery Plan, a team of biologists flewthe entire western boundary in
a helicopter and visually assessed vegetation associations (Service
2000, p. 159). The western boundary was determ ned by consensus and
recorded by GPS fromthe helicopter position every ten seconds (Service
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2000, p. 159). A 0.5 m (0.8 knm buffer was added to this line to
account for the advent of fire suppression (Service 2000, p. 160). This
net hod del i neated a general approxi mati on of Peninsul ar bi ghorn sheep
habitat and resulted in an overbroad designation of critical habitat in
these areas. In determ ning the western boundary of essential habitat
in the 2007 proposed revision, we used recent vegetation maps that
cover the entire range of the Peninsular bighorn sheep, along with
detail ed recent aerial photography, expert opinion, and sheep use data
to delineate boundaries, which we determined nore precisely captures
the areas on which are found the physical or biological features
essential to the DPS

In summary, the recent data and met hodol ogy considered and used in
the 2007 proposed revision and this final rule nore accurately
deli neates the specific areas of Peninsul ar bi ghorn sheep habitat that
nmeet the definition of critical habitat. The nethods used in the 2000
Recovery Plan and the 2001 critical habitat designation resulted in a
nore inclusive delineation of essential habitat due to limted data
Application of the revised nmethodol ogy, based on the best avail able
information, identified 460,487 ac (186,355 ha) of previously
designated critical habitat that do not neet the definition of critica
habitat, and therefore we are not including these areas in this fina
revised critical habitat designation.

(3) Approximately 29,924 ac (12,110 ha) of designated critica
habitat were vacated in the July 31, 2006, consent decree. A portion of
those acres were within the 2007 proposed revised critical habitat. O
the 13,213 ac (5,347 ha) of vacated Agua Caliente Band of Cahuilla
Indians tribal |ands, approximately 4,512 ac (1,826 ha) were included
in the 2007 proposed revision. However, in our proposed revision we
proposed to exclude all tribal lands fromthe final designation.
Approxi mately 16,691 ac (6,756 ha) of mining lands at Ccotillo M nera
Material Sites and Fish Canyon Quarry property were al so vacated. In
the 2007 proposed revision to critical habitat, we included roughly 50
percent of those vacated |ands; specifically, we included |ands al ong
the northernnost portion of the Ccotillo Mneral Material Sites
property and the nmiddle to southern portion of the Fish Canyon Quarry
property. Both of these mning properties contained actively m ned
| ands, but al so contained areas in which we have recent docunented use
by Peni nsul ar bi ghorn sheep and areas that neet the criteria used to
identify critical habitat. The Desert Riders |ands vacated in the
consent decree (approximately 20 ac (8 ha)) were not included in the
proposed revision

Qur 2001 final critical habitat rule included the statenent that

T * * we are not aware of any infornmation suggesting that particul ar
areas within designated critical habitat are currently unsuitable or
unused over the generational tinefrane needed for the long-term
conservation of bighorn sheep in the Peninsul ar Ranges'' (February 1
2001, 66 FR 8655). However, we reconsidered the information that was
available to us at the tine of the 2001 designation in |ight of
additional information currently available to us. W determi ned that
t he met hodol ogy used in the 2007 proposed revision (and this fina
rule), which utilized the best available information, provides a nore
accurate delineation of the specific areas that neet the definition of
critical habitat for the Peninsular bighorn sheep than that relied upon
in the 2001 critical habitat designation (see ""Criteria Used to
Identify Critical Habitat'' section).

Table 1 below outlines the changes in areas in each unit between
the 2001 final critical habitat rule, the 2007 proposed revised
critical habitat rule, and this 2009 final revised critical habitat
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rul e for Peninsular bighorn sheep. Table 2 provides the approxinate

area determined to neet the definition of critical
bi ghorn sheep in the 2007 proposed rule,
proposed rul e announced in the NOA published in the Federal

Peni nsul ar

habitat for
areas added to the
Regi ster on

August 26, 2008, areas excluded fromthe final revised critical habitat
desi gnation under section 4(b)(2) of the Act (please see " Exclusions
Under Section 4(b)(2) of the Act'' for a detailed discussion), and
areas being designated as final revised critical habitat.
TABLE 1-- Changes Between the February 1, 2001 (66 FR 8650), Critical Habitat Designation, the Cctober 10, 2007
(72 FR 57740), Proposed Designation, and This Final Revised Designation.
2007 Proposed
2001 designation of revision to the 2009 Final revised
Critical habitat unit in County critical habitat (66 critical habitat critical habitat
this final rule FR 8650) and ac (ha) desi gnation (72 FR desi gnation and ac
57740) and ac (ha) (ha)
1. San Jacinto Ms.......... Riverside....... I ncl uded as part of I ncluded as Unit 1; I ncluded as Unit 1;
one large unit; 15,273 ac (6, 180 4,597 ac (1, 860
844,897 ac (341,919 ha). ha) .
ha) .
2A. N. Santa Rosa Ms....... Riverside....... ...... do............ Included as Unit 2A; Included as Unit 2A;
74,998 ac (30,350 45,100 ac (18,251
ha) . ha) .
2B. S. Santa Rosa M's. south Riverside, San  ...... do............ Included as Unit 2B; Included as Unit 2B;
to Vallecito Ms.. Di ego, Inperial. 226,211 ac (91, 545 248,021 ac (100, 371
ha) . ha) .
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3. Carrizo Canyon........... San Diego,  ...... do............ I ncluded as Unit 3; I ncluded as Unit 3;
| mperi al . 67,928 ac (27,489 79,220 ac (32,059
ha) . ha) .
Totals. ... 844,897 ac.......... 384,410 ac.......... 376,938 ac.

(341,919 ha)........ (155,564 ha)........ (152,542 ha).

Summary of Changes From the 2007 Proposed Rule To Revise Critical
Habitat to This Final Rule To Revise Critical Habitat

The areas identified in this final revised rule constitute a
revision of the areas we proposed to designate as critical habitat for
Peni nsul ar bi ghorn sheep on Cctober 10, 2007 (72 FR 57740). In light of
substantial public comments and a revision of our criteria used to
identify critical habitat, we reevaluated and included in this final
rule three general areas that were not included in the 2007 proposed
rule. These additions (described bel ow) were announced in the NOA
published in the Federal Register on August 26, 2008, (73 FR 50498),
and include the followi ng: Areas al ong the eastern edge of the Santa
Rosa Mountains in Units 2A and 2B; parts of the San Ysidro, Pinyon, and
Vallecito Mountains in Unit 2B; and a portion of the Jacumba Muntains
in Unit 3 (approxi mtely 36,240 ac (14,666 ha)). The reduction in total
area fromthe 2007 proposed critical habitat designation is primarily
the result of habitat exclusions under section 4(b)(2) of the Act
(described below). The main differences between the 2007 proposed
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critical habitat rule and this final rule include the follow ng:

(1) During the first and second comment periods for the proposed
rule, we received significant comments fromthe public, including
bi ol ogi sts familiar wth Peninsular bighorn sheep, which led us to
reeval uate and revise our criteria used to identify critical habitat.
Pl ease see the "~ Changes to Proposed Revised Critical Habitat'' section
of the August 26, 2008, NOA (73 FR 50498), and the "“Criteria Used To
Identify Critical Habitat'' section of this final rule for nore
information on our revised criteria

(2) During the first and second conment periods for the proposed
rule, we received significant comments fromthe public, including
bi ol ogists fam liar with Peninsul ar bighorn sheep, on areas essentia
to the DPS that should be included in the designation. As a result of
these comments, new information received, and revision of the criteria
used to identify critical habitat, we reevaluated the follow ng: Areas
al ong the eastern edge of the Santa Rosa Mountains in Units 2A and 2B
parts of the San Ysidro, Pinyon, and Vallecito Mountains in Unit 2B;
and a portion of the Jacunba Muuntains in Unit 3. Over 98 percent of
these areas are currently designated as critical habitat for Peninsular
bi ghorn sheep (see 50 CFR 17.95(a); February 1, 2001, 66 FR 8650);
however, we did not propose these areas as critical habitat in the
Cct ober 10, 2007, proposed revision to critical habitat (72 FR 57740).
Bel ow we descri be each area we reeval uated, explain why we did not
include the areas in the 2007 proposed rule, and explain why we are
including these areas in the final revised critical habitat
desi gnati on

Eastern Edge of the Santa Rosa Mountains

The eastern edge of the Santa Rosa Myuntains stretches al ong
devel oped and agricul tural areas of the Coachella Valley from Palm
Desert southeast to the Salton Sea. Along this interface, sheep
currently exist near areas of high human activity where habitat is
t hreat ened by spreadi ng devel opnment. W del i neated proposed revised
critical habitat along the eastern slope of the Santa Rosa Muntains
where occurrence data supported a determ nation that these areas
contai ned the physical or biological features essential to the
conservation of the DPS, in some cases imedi ately adjacent to the edge
of devel opment and the existing critical habitat boundary (66 FR 8650
February 1, 2001). The eastern edge of the Santa Rosa Mount ai ns
contains | owelevation alluvial-fan habitat that nay be inmportant to
Peni nsul ar bi ghorn sheep. Therefore, we included | ow el evation
alluvial-fan habitat in the proposed revised designation in cases where
occurrence data indicated sheep are using these areas. However, |arge
expanses of currently designated critical habitat (2001) |ack
occurrence data to indicate current or historical use by sheep of those
areas, including some |owelevation alluvial habitat. As such, we did
not include all currently designated critical habitat along the eastern
edge of the Santa Rosa Mountains in the proposed revised critica
habi t at desi gnati on.

During the first public coment period, we received a nunber of
coments from biologists famliar with Peninsular bi ghorn sheep that
i ncluded additional information regarding the inportance of |ow
el evation and alluvial-fan habitat along the eastern edge of the Santa
Rosa Mountains. W also received a linmted amount of recently collected
occurrence data in wash areas along the eastern edge of the south Santa
Rosa Muntains. Additionally, we received comments from Peninsul ar
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bi ghorn sheep biol ogists indicating that our consideration of data
since the tine of listing (1998 to present) was i nadequate. W then
revised our criteria used to identify critical habitat to include
occurrence data since 1988 (an additional 10 years of data from what we
considered in the proposed rule).

In light of the additional information received and the revision of
our criteria used to identify critical habitat, we reeval uated and
revi sed our proposed revised critical habitat boundary al ong the
eastern edge of the Santa Rosa Mountains. W believe that | ow el evation
habitat is inportant for Peninsular bighorn sheep because these areas
can provi de seasonal abundance of forage vegetation and water
resources. Wiere occurrence data indicated sheep use, we revised our
proposed revision of critical habitat to include four additional areas
al ong the eastern edge of the Santa Rosa Muntains. These areas include
approximately 32 ac (13 ha) in two parcels along the urban interface
between the cities of Cathedral City and PalmDesert in Unit 2A; 3,009
ac (1,218 ha) on and around Indio Muntain in Unit 2A; and 7,477 ac
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(3,026 ha) of lowelevation and wash habitat to the east of the
sout hernnost portion of the Santa Rosa Mountains in Unit 2B

Approxi mately 99 percent of these areas are currently designated as
critical habitat (66 FR 8650, February 1, 2001); an approximately 77-ac
(31-ha) parcel and a 3-ac (1-ha) parcel |ocated near Pal m Desert are
outside of the area currently designated as critical habitat. Because
we determined that these areas contain the features essential to the
conservation of the DPS, providing seasonal abundance of forage
vegetation and water resources, we are including approxinately 10,518
ac (4,257 ha) along the eastern edge of the Santa Rosa Muuntains in the
final revised critical habitat designation for Units 2A and 2B

San Ysidro, Pinyon, and Vallecito Muntains

The San Ysidro, Pinyon, and Vallecito Muntains roughly conprise
the middle portion of the Peninsular bighorn sheep range in the United
States. We included the ngjority of these nountains in the Cctober 2007
proposed rule to revise critical habitat (October 10, 2007, 72 FR
57740). Al though the areas were included in the existing critica
habi t at designation, we did not include sone extrene western portions
of the San Ysidro and Pinyon Muntains and the northeastern edge of the
Val | ecito Mountains in the proposed rule to revise critical habitat
because we determ ned those areas did not neet the definition of
critical habitat.

During the first public coment period, we received coments from
several species experts who are currently studying the Peninsul ar
bi ghorn sheep indicating that we did not consider a number of areas
along the western San Ysidro and Pi nyon Mountains and the northeastern
edge of the Vallecito Muntains that are known to be occupi ed. The
comenters indicated that we were provi ded occurrence data that
i ndi cat ed occupancy of these areas by bighorn sheep prior to
publication of the October 10, 2007, proposed rule (72 FR 57740). Upon
recei ving these comments, we exam ned the occurrence data used to
del i neate the proposed revised critical habitat boundary and found that
a set of data was missing fromour G S database. W have since included
that occurrence data into our G S database

In light of this data and our revised criteria used to identify
critical habitat to include data since 1988, we reeval uated the western
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San Ysidro and Pinyon Muntains and the northeastern edge of the
Val l ecito Muntains and determ ned that certain areas do neet the
definition of critical habitat. W revised our proposed designation of
critical habitat to include approximtely 6,503 ac (2,632 ha) in five
areas along the western San Ysidro Muntains, 5,176 ac (2,095 ha) in
the western Pinyon Muntains, and 2,751 ac (1,113 ha) along the

nort heastern edge of the Vallecito Muntains (all in Unit 2B)

Approxi mately 97 percent of these areas are currently designated as
critical habitat (February 1, 2001, 66 FR 8650). An approxinmtely 53 ac
(21 ha) parcel |ocated near Parks Canyon and an approxi mately 360 ac
(146 ha) parcel located in the San Ysidro Muntains west of Borrego
Springs are outside of the area currently designated as critical
habitat. We are including the approxi mately 14,430 ac (5,840 ha) al ong
the San Ysidro, Pinyon, and Vallecito Muuntains in the final revised
critical habitat designation for Unit 2B

Jacunba Mount ai ns

The Jacunba Mountai ns represent the southernnpst portion of the
Peni nsul ar Ranges in the United States, and the southernnost extent of
Peni nsul ar bi ghorn sheep's extant range in the United States. Part of
the Jacunba Mountains were included in the 2007 proposed revised
critical habitat designation, including an area known as the Interstate
8 “‘island'' where there were nultiple sheep sightings from 2008
However, we had linmted data at the tine of the proposed critica
habitat rule indicating occupancy or sheep use in the rest of the
sout heast Jacunba Mountai ns and the rugged terrain extending east and
south to the U S -Mexico border. Therefore, we included a small anpunt
of the currently designated critical habitat just north of the US. -
Mexi co border in Inperial County in the Cctober 10, 2007, proposed
revision to critical habitat (72 FR 57740).

Since the proposed revised critical habitat designation was
publ i shed, there have been additional sightings and reports of sheep
activity around and within the Interstate 8 island, including suitable
habitat areas that extend south to the U S.-Mexico border. Data
recently collected by Service biologists and other biologists famliar
with the DPS include actual sightings of nmultiple sheep and reports of
sheep scat and tracks throughout the area, indicating that this area is
currently occupied by a group of Peninsular bighorn sheep. This area
contai ns rugged habitat with the features essential to Peninsul ar
bi ghorn sheep conservation and is contiguous with habitat in Mexico
Addi tionally, the Jacunba Muntains represent the only area of habitat
connecting the DPS listed in the United States with other bighorn sheep
popul ati ons that occupy the Peninsul ar Ranges in Mexico. Therefore, we
revi sed our proposed designation of critical habitat for Peninsul ar
bi ghorn sheep to include approximately 11,292 ac (4,570 ha) of habitat
in the Jacunba Mountains (Unit 3), which is currently designated as
critical habitat (February 1, 2001, 66 FR 8650). This revision was
based on recent occurrence data and the need to be consistent with the
critical habitat delineation process we used that includes areas of
repeat ed sheep use

In total, we added approxi mately 36,240 ac (14,666 ha) of private
Federal, and State land to the October 10, 2007, proposed revised
critical habitat designation (72 FR 57740) for Peninsul ar bighorn sheep
(Table 1).

(3) Wiile reevaluating the boundaries of the proposed revised
critical habitat designation as described above, we noticed three areas
of high-el evation habitat above 4,600 ft (1,400 m that did not
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accurately follow the boundaries of the essential features and do not
contain suitable habitat. Therefore, we renoved approxi mately 66 ac (28
ha) in proposed Unit 1 and two parcels totaling approxi mately 97 ac (39
ha) in proposed Unit 2B fromthe Cctober 10, 2007, proposed revision to
critical habitat (72 FR 57740) for the Peninsul ar bighorn sheep (Table
1) and are not including these areas in the final revised critica
habi t at desi gnati on.

(4) Based on revised ownership data, we announced changes in the
August 26, 2008, NOA (73 FR 50498) to the areas considered for
exclusion fromthat which we stated in the 2007 proposed critica
habitat rule. Wth the changes announced in the NOA, the proposed
excl usi on under section 4(b)(2) of the Act for Agua Caliente Band of
Cahuilla Indians | ands total ed approximately 4,790 ac (1,938 ha). W
determ ned that the benefits of exclusion outweigh the benefits of
inclusion on these |lands; therefore, we excluded approximately 4,790 ac
(1,938 ha) of Agua Caliente Band of Cahuilla Indians tribal lands in
Units 1 and 2 under section 4(b)(2) of the Act (see " Exclusions Under
Section 4(b)(2) of the Act'' section of this final rule for a detailed
di scussion).

(5) In the proposed rule, we announced that we were considering the
excl usion of |ands covered under the then-draft Coachella Valley MSHCP
under section 4(b)(2) of the Act. The Coachella Valley MSHCP has since
been finalized, and we determ ned that the benefits of exclusion
out wei gh the benefits of inclusion on these |ands; therefore, we
excl uded approxi mately 38,759 ac (15,685 ha) of private and
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pernmittee-owned or controlled |l ands within the Coachella Valley MSHCP
under section 4(b)(2) of the Act (see "~ Exclusions Under Section
4(b)(2) of the Act'' section of this final rule for a detailed

di scussion).

As a result of the above additions to the 2007 proposed revised
critical habitat designation, renoval of areas included in the 2007
proposed revised critical habitat designation, and exclusions under
section 4(b)(2) of the Act, we are designating approximtely 376,938 ac
(152,542 ha) of land in R verside, San D ego, and Inperial Counties as
critical habitat in this final rule

Critical Habitat

Critical habitat is defined in section 3 of the Act as

(i) The specific areas wi thin the geographical area occupied by a
species, at the time it is listed in accordance with the Act, on which
are found those physical or biological features

(a) Essential to the conservation of the species and

(b) Wiich may require speci al nmanagenent considerations or
protection; and

(ii) specific areas outside the geographical area occupied by a
species at the tine it is listed, upon a determnation that such areas
are essential for the conservation of the species

Conservation, as defined under section 3 of the Act, nmeans the use
of all nethods and procedures that are necessary to bring any
endangered or threatened species to the point at which the neasures
provi ded under the Act are no |onger necessary. Such nmethods and
procedures include, but are not limted to, all activities associated
with scientific resources managenment such as research, census, |aw
enforcenent, habitat acquisition and nmi ntenance, propagation, live
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trapping, transplantation, and in the extraordi nary case where
popul ati on pressures within a given ecosystem cannot otherw se be
relieved, may include regul ated taki ng.

Critical habitat receives protection under section 7 of the Act
t hrough the prohibition agai nst Federal agencies carrying out, funding,
or authorizing the destruction or adverse nodification of critical
habitat. Section 7(a)(2) of the Act requires consultation on Federal
actions that may affect critical habitat. The designation of critical
habi tat does not affect |and ownership or establish a refuge,
wi | derness, reserve, preserve, or other conservation area. Such
desi gnation does not allow the government or public to access private
| ands. Such designation does not require inplenentati on of restoration,
recovery, or enhancenent neasures by private | andowners. Were a
| andowner requests Federal agency funding or authorization for an
action that may affect a listed species or critical habitat, the
consul tation requirements of section 7(a)(2) would apply, but even in
the event of a destruction or adverse nodification finding, the
| andowner's obligation is not to restore or recover the species, but to
i mpl ement reasonabl e and prudent alternatives to avoid destruction or
adverse nodification of critical habitat.

For inclusion in a critical habitat designation, habitat within the
geogr aphi cal area occupied by the species at the tinme it was |listed
must contain the physical and biol ogical features that are essential to
the conservation of a species, and be included only if those features
may require special nmanagenent considerations or protection. Critical
habi tat designations identify, to the extent known using the best
scientific data available, habitat areas that provide essential life-
cycl e needs of the species (i.e., areas on which are found the primary
constituent elements laid out in the appropriate quantity and spati al
arrangenent essential to the conservation of the species).

Under the Act, we can designate an area outside the geographical
area occupi ed by the species at the time of listing as critical habitat
only when we deternine that the best available scientific data
denonstrate that the designation of that area is essential for the
conservation of the species.

Section 4 of the Act requires that we designate critical habitat on
the basis of the best scientific data available. Further, our Policy on
I nformati on Standards Under the Endangered Species Act (published in
the Federal Register on July 1, 1994 (59 FR 34271)), the Information
Quality Act (section 515 of the Treasury and General Governnent
Appropriations Act for Fiscal Year 2001 (Pub. L. 106-554; H R 5658)),
and our associated Information Quality Cuidelines provide criteria,
establ i sh procedures, and provide gui dance to ensure that our decisions
are based on the best scientific data available. They require our
bi ol ogists, to the extent consistent with the Act and with the use of
the best scientific data available, to use primary and original sources
of information as the basis for recommendati ons to designate critical
habi t at .

Wien we are determ ning which areas shoul d be designated as
critical habitat, our primary source of information is generally the
i nformation devel oped during the listing process for the species.

Addi tional information sources may include the recovery plan for the
species, articles in peer-reviewed journals, conservation plans

devel oped by States and counties, scientific status surveys and
studi es, biol ogical assessnents, or other unpublished materials and
expert opinion or personal know edge.

Habitat is often dynam c, and species may nove fromone area to
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anot her over tinme. Furthernore, we recogni ze that designation of
critical habitat may not include all of the habitat areas that we may
eventual |y determ ne, based on scientific data not now available to the
Service, are necessary for the recovery of the species. For these
reasons, a critical habitat designation does not signal that habitat
outside the designated area is uninportant or may not be required for
recovery of the species.

Areas that support popul ations, but are outside the critica
habi tat designations, will continue to be subject to conservation
actions inplenmented under section 7(a)(1l) of the Act. They are al so
subject to the regulatory protections afforded by the section 7(a)(2)
jeopardy standard, as determined on the basis of the best available
scientific information at the time of the Federal agency action.
Federal ly funded or pernmitted projects affecting |listed species outside
their designated critical habitat areas may still result in jeopardy
findings in sone cases. Simlarly, critical habitat designati ons nmade
on the basis of the best available information at the time of
designation will not control the direction and substance of future
recovery plans, habitat conservation plans (HCPs), or other species
conservation planning efforts if informati on available at the time of
these planning efforts calls for a different outcone.

Primary Constituent Elenents (PCEs)

In accordance with section 3(5)(A)(i) of the Act and the
regul ations at 50 CFR 424.12, in determ ning which areas within the
geogr aphi cal area occupied by the species at the tinme of listing to
designate as critical habitat, we consider the physical and biol ogica
features essential to the conservation of the species that may require
speci al managenent considerations or protection to be the PCEs |aid out
in the appropriate quantity and spatial arrangenment essential to the
conservation of the species. These include, but are not linmted to
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(1) Space for individual and popul ation growh and for norma
behavi or;

(2) Food, water, air, light, mnerals, or other nutritional or
physi ol ogi cal requirenents;

(3) Cover or shelter

(4) Sites for breeding, reproduction, or rearing (or devel opnent)
of offspring; and

(5) Habitats that are protected fromdi sturbance or are
representative of the historic, geographical, and ecol ogi ca
distributions of a species.

We derived the specific PCEs required for Peninsular bighorn sheep
fromits biological needs as described below and in the proposed rule
to revise critical habitat published in the Federal Register on Cctober
10, 2007 (72 FR 57740). Additionally, information can be found in the
final listing rule published in the Federal Register on March 18, 1998
(63 FR 13134), and in the original final critical habitat rule
published in the Federal Register on February 1, 2001 (66 FR 8650).

Space for Individual and Popul ation Gcowth and Nornal Behavi or

Peni nsul ar bi ghorn sheep occur on npderately steep to very steep
open sl opes, canyons, and washes in hot and dry desert regions where
the land is rough and rocky, and sparsely vegetated (February 1, 2001
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66 FR 8650). This DPSis primarily restricted to the east-facing | ower
el evation slopes (generally below 4,600 ft (1,400 n)) of the Peninsul ar
Ranges al ong the northwestern edge of the Sonoran Desert (Jorgensen and
Turner 1975, p. 51; DeForge et al. 1997, p. 11; Rubin et al. 1998, p.
541; Ernest et al. 2002, p. 76). A wide range of topography provides a
diversity of habitats and plant comunities across the nountai nous

sl opes, canyons, washes, and alluvial fans within the honme range of
Peni nsul ar bi ghorn sheep (Service 2000, p. 156). This diverse

t opography is necessary to provide shelter fromthe el ements and
predators, areas for rearing, areas used to nmeet thermal requirenents,
seasonal water and forage sources, and space for nating and novenent of
thi s DPS.

Di verse topographic features are especially inportant because of
the extrene tenperatures Peninsul ar bighorn sheep nust cope with in
this desert region. During hot weather, desert bighorn sheep seek shade
under boul ders and cliffs, or nmove to north-facing slopes (Merritt
1974, p. 14; Andrew 1994, p. 52). In the event of inclenment weather
they may seek protected caves or overhangs, nove to sunny, south-facing
sl opes (Andrew 1994, p. 52), or nove to slopes that are protected from
strong wi nds. Desert bighorn sheep are frequently found on, and show a
preference for slopes greater than 20 percent (El enowitz 1983, p. 87;
Andrew 1994, p. 53; Dunn 1996, p. 5; Andrew and Bleich 1999, p. 13),
and our G S data and occurrence records confirmthis observation for
Peni nsul ar bi ghorn sheep. According to G S data and occurrence records,
Peni nsul ar bi ghorn sheep largely utilize habitat with 20 to 60 percent
sl opes, broken by canyons and washes. Ni ghttine bedding areas are
chosen carefully according to the topography of the habitat and may be
considered a limting factor in bighorn sheep distribution (Hansen
1980, p. 78). These bedding areas are usually located al ong ridges and
spurs with long distance visibility where bighorn sheep can escape, if
necessary, in a matter of seconds (Hansen 1980, p. 78).

Bi ghorn sheep primarily rely on their sense of sight to detect
predators. They prefer the | ower elevations of the Peninsul ar Ranges
where the vegetation associations are | ess dense and provide better
visibility than those at higher elevations. Research shows that bighorn
sheep will avoid habitat where dense vegetation reduces visibility and
instead prefer to use habitat with vegetative canopy cover |ess than or
equal to 30 percent (Ri senhoover and Bailey 1985, p. 799; Etchberger et
al . 1989, p. 906; Dunn 1996, p. 1). Bighorn sheep in the Peninsul ar
Ranges avoi d higher elevations (above 4,600 ft (1,400 m), likely due
to decreased visibility (and therefore increased predation risk)
associated with denser vegetation (i.e., chaparral and conifer
woodl and) found at hi gher el evations (Service 2000, p. 10).

Al ong with occupying open habitat, bighorn sheep use steep, rugged
terrain for predator evasion (Service 2000, p. 6). Bighorn sheep use
their clinbing abilities rather than speed to escape from predators,
and nount ai nous sl opes of greater than or equal to 60 percent (i.e.,
escape habitat) are steep enough to provide this function (Andrew 1994,
p. 57; Dunn 1996, p. 1; Service 2000, p. 6; MKinney et al. 2003, p.
1231).

Steep escape habitat is also used for |anbing (Service 2000, p. 6).

As parturition approaches, ewes seek isolated sites (escape terrain
with slopes 60 percent or greater) with shelter and unobstructed views
(Turner and Hansen 1980, p. 148), and seclude thensel ves from ot her
females while finding sites to give birth (Geist 1971, p. 239;
Et chberger and Krausman 1999, p. 358). Ewes usually give birth to one
| amb born after an approximately 6-nonth gestation period (Ceist 1971,
p. 239; Turner and Hansen 1980, p. 146). These areas of steep terrain
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are vital to Peninsular bighorn sheep because | anbs have increased

vul nerability to predation, and these protective slopes are rarely
visited by predators (Geist 1971, p. 239). Ewe groups with | anbs

usual ly stay close to escape terrain while feeding on | ower gradient
sl opes. Berger (1991, p. 72) reported that when feeding on bajadas or
away from escape terrain, ewes and | anbs were greater than three tines
nmore vul nerable to predation. Predators of Peninsul ar bighorn sheep

i nclude nountain lion, bobcat, coyote, and donestic dogs (Hayes et al
2000, p. 954; February 1, 2001, 66 FR 8650).

Met apopul ation Structure

Wthin desert nmountain ranges |ike the Peninsular Ranges, bighorn
sheep habitat is patchy, and the popul ation structure is naturally
fragnented (Bleich et al. 1990, p. 384). This fragnentation leads to
the application of a broad | andscape approach to their popul ation
ecol ogy, groupi ng geographically distinct herds into netapopul ations
which are networks of interacting ewe groups or subpopul ations
(Schwartz et al. 1986, pp. 182-183; Bleich et al. 1990, p. 386). This
broad approach considers long-termviability not of individua
subpopul ati ons, but rather of entire metapopul ations; thus, both
geneti c and denographic factors are considered. Decreasing popul ation
sizes can lead to decreasing | evels of heterozygosity that nay have
negati ve denographic effects through inbreeding depression (Lande 1988
p. 1,456) and | oss of adaptability. A small anpunt of genetic exchange
anmong herds by novenents of mal es can counteract inbreeding and
associ ated increases in honbzygosity that m ght otherw se devel op
within small, isolated populations (Schwartz et al. 1986, p. 185)

Mal es have | arger home ranges and a nuch greater tendency than fenal es
to explore new areas, which they may do in search of fenales during the
mati ng season. Movenment by nales occurs readily if no insurnountable
barriers exi st and geographic di stances between fenal e groups w thin
net apopul ati ons are not extrene (greater than 31 m 50 km (Wtham and
Smith 1979, p. 24). If novenent is precluded by human-constructed
obstacl es, populations will beconme isolated and the netapopul ation
structure di smantl ed.

A study of Peninsul ar bighorn sheep distribution and abundance by
Rubin et al. (1998, p. 545) concludes that ewes exhibit a fragmented
distribution within the Peninsul ar Ranges, nmeking up at |east eight ewe
groups or
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subpopul ati ons. Al though the distribution of these ewe groups could be
considered naturally fragnented, construction and use of roads through
bi ghorn sheep habitat nay have increased fragnentation within the

Peni nsul ar Ranges because ewes avoi d crossing highways (Rubin et al
1998, p. 547). Ewes show strong gregarious and philopatric behavior
(i.e., faithful to natal hone range), which limts their dispersa
abilities (Boyce et al. 1999, p. 99; Service 2000, p. 10). Mvenent of
ewes between ewe groups is infrequent, but direct observation and
aerial-telenetry | ocations and genetic analysis reveal ram novenent
anong at | east six ewe groups (Boyce et al. 1999, p. 99; Rubin et al
1998, pp. 543-544). Additionally, substructuring can occur within
single herds (i.e., ewe groups) of bighorn sheep (Festa-Bianchet 1986
pp. 327-330; Andrew et al. 1997, pp. 74-75; Rubin et al. 1998, pp. 543-
548). Such substructuring is defined by separate hone range patterns
Al t hough denonstrated nore with fermales, it can occur in both sexes
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Anot her i nmportant |ong-term process in netapopul ation dynamics is
the bal ance between rates of natural extinction and col oni zati on anong
subpopul ati ons. Col oni zation rates nust exceed extinction rates for a
net apopul ation to persist (Hanski and G lpin 1991, pp. 8-9). In past
decades this bal ance has not occurred for Peninsul ar bi ghorn sheep due
to fragnentation, disease, predation, and |ow recruitnment (Rubin et al
1998, pp. 545-547; Rubin et al. 2002, p. 803-805). The remaining
fragnent ed subpopul ati ons consi st of snall, isolated groups of bighorn
sheep that are nore vulnerable to extirpation due to random naturally
occurring events, disease, or predation because of their snal
popul ation size. Local extinction of small subpopul ations can be
prevented by occasional inmigrants from neighboring subpopul ati ons
(i.e., the rescue effect) (Brown and Kodric-Brown 1977, p. 445).

Because of the netapopul ation structure of the Peninsul ar bighorn
sheep popul ation, it is inportant for genetic exchange and the
conservation of the DPS to ensure space for novenent and connectivity
bet ween ewe groups. Furthernore, maintaining connectivity within the
met apopul ati on coul d hel p saf eguard agai nst | ocal extinctions of the
remai ni ng subpopul ati ons

Food

A wi de range of forage resources and vegetation associations are
requi red by Peninsul ar bi ghorn sheep to neet annual and drought-rel ated
variations in forage quality and availability (Hansen 1980, p. 76).
Valley floors, rolling hills, and alluvial fans and washes wth
productive soils provide seasonal vegetation and water resources
important to Peninsular bighorn sheep. In a nountainous environment
|i ke the Peninsul ar Ranges, tenperature and soil noisture vary w dely
with slope and el evation. This causes seasonal variation in plant
grow h throughout this DPS habitat. Peninsul ar bighorn sheep nust have
access to the seasonal abundance of plant life at various elevations to
maxi m ze resources and survive in the desert environment.

Berger (1991, p. 70) found that bighorn sheep adjust their feeding
ranges to exploit nmore nutritive portions of their home ranges, such as
wi t hin bajadas, early in the season when high-protein grasses energe
Due to high energetic costs of pregnancy and |l actation, ewes are
especi al ly dependent on areas with nutritious forage to increase
success of rearing offspring (Service 2000, p. 8). Berbach (1987, p.

97) reports that, when ewes are confined to an encl osure and prevented
fromusing all vegetation associations during |late gestation and early
lactation, they and their |lanbs die of malnutrition. During the
reproductive season for Peninsul ar bighorn sheep, nutritious forages
are typically concentrated on specific sites (e.g., alluvial fans

baj adas, washes) where nore productive, wetter soils support greater
her baceous growth than steeper, drier, rockier soils (Service 2000, p.
8). There is a tendency for plants that dry out during sumer nonths on
the nountain-sides to remain green longer (and thus nore nutritious,

hi gher in protein, and nore easily digested) in the washes, because
groundwater is generally closer to the surface and in greater quantity.
Furthernore, the greater soil noisture supports a suite of nutritious
pl ants that do not grow on the dry mountain sides. Therefore, washes
and al luvial fans play an inportant role in providing desert bighorn
sheep quality forage during the heat of summer nonths and through tines
of drought.

Scott (1986, p. 21) found that Peninsular bighorn sheep diets are
dom nated by shrub species (64 to 76 percent), with grasses and forbs
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speci es making up a snaller portion of the diet (19 to 30 percent and 2
to 6 percent, respectively). In the follow ng section, plant
nomencl ature is updated to conformto treatments in Hi cknman (1993).
Comon nanes generally conformwith those given in H ckman (1993) or
Abrans (1993-1960). Cited scientific nanes are retained in brackets for
ease of reference. Foraging studies by Scott (1986, p. 21) and
Cunni ngham (1982, p. 31) note that Peninsul ar bi ghorn sheep
preferentially feed on different plants seasonally. Shrubs such as
Anbr osi a dunpbsa (burro bush), Caesal pinia virgata [Hoffmannseggi a
m crophylla] (snmall-1eaved Hof f mannseggi a), Hyptis enoryi (desert
| avender), Sphaeral cea spp. (gl obenallow), and Simondsia chinensis
(joboba) are primary food sources year round; grasses such as Aristida
adscensioni s (sixweeks threeawn) and Bronus rubens (red brone) al ong
with cacti Opuntia spp. (cholla) are primary food sources in the fall
forbs such as Plantago spp. (woolly plantain), Plantago ovata
[insularis] var. fastigiata (woolly plantain), and Ditaxis neomexicana
(common ditaxis) are primary food sources in the spring

However, Peninsul ar bi ghorn sheep are generalist foragers, browsing
on a wide variety of plant species depending on seasonal availability.
O her plants reportedly consumed by Peninsul ar bi ghorn sheep include
Encelia farinose (brittlebush), Parkinsonia spp. (Palo verde), Ephedra
spp. (Mornon tea), Agave deserti (desert agave), Quercus spp. (scrub
oak), Phoradendron californicum (desert nistletoe), Eriogonum
fascicul atum (California buckwheat), Prunus frenontii (desert apricot),
Acacia greggii (catclaw), Prosopis juliflora (mesquite), Krameria gray
(ratany), and Malosma laurina (laurel-leaf sumac) (Browning and Monson
1980, p. 88).

Wat er

In the Peninsul ar Ranges, the presence of perennial water is known
to be alimting factor only during prol onged droughts or summers
wi thout significant thunderstormactivity (Service 2000, p. 156). Water
sources are nost valuable to bighorn sheep if they occur in proximty
to escape terrain with good visibility (Service 2000, p. 9). However
according to historical Peninsular bighorn sheep occurrence data, sheep
are known to travel at least 10 m (16 km from sources of perennia
wat er (Service 2000, p. 156). According to Service biologists famliar
with the DPS, bighorn sheep usually visit a water source every 2 to 3
days, but it is not unusual for themto drink nore often. During hot
summer nont hs, desert bighorn sheep typically stay close to reliable
sources of water and drink |arge quantities at each visit. Some
research has suggested that desert bighorn sheep can survive w thout a
per manent water source (Krausman et al. 1985), although this viewis
not wi dely accepted (Turner and Weaver 1980, p. 104). In desert
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ranges |ike the Peninsular Ranges, rainwater can accumulate in natura
coll ection tanks and potholes in the rock and provi de seasonal or
perenni al water sources. Additionally, natural springs provide a
reliable source of water for Peninsular bighorn sheep. Desert bighorn
sheep also rely on consum ng vegetation, including cacti, to neet water
requi rements when standi ng water sources are scarce (Turner and Weaver
1980, p. 102). Water sources contribute greatly to Peninsul ar bi ghorn
sheep's ability to survive the hot and dry summer nonths

Primary Constituent Elenents for Peninsular Bi ghorn Sheep
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Wthin the geographical area occupied by Peninsul ar bi ghorn sheep
at the time of listing, we nust identify the physical or biologica
features essential to the conservation of the DPS that may require
speci al managenent consi derations or protection. Based on the above
needs and our current know edge of the life-history, biology, and
ecol ogy of Peninsul ar bi ghorn sheep, we determ ned the Peninsul ar
bi ghorn sheep PCEs are:

(1) Moderate to steep, open slopes (20 to 60 percent) and canyons
wi th canopy cover of 30 percent or |less (below 4,600 ft (1,402 m
el evation in Peninsul ar Ranges) that provide space for sheltering
predator detection, rearing of young, foraging and watering, mating,
and novenent within and between ewe groups

(2) Presence of a variety of forage plants, indicated by the
presence of shrubs (e.g., Anbrosia spp., Caesal pinia spp., Hyptis spp.,
Sphaer al cea spp., Simmondsia spp.), that provide a primary food source
year round, grasses (e.g., Aristida spp., Bronus spp.) and cacti (e.g.

Qpuntia spp.) that provide a source of forage in the fall, and forbs
(e.g., Plantago spp., Ditaxis spp.) that provide a source of forage in
the spring

(3) Steep, rugged, slopes (60 percent slope or greater) (bel ow
4,600 ft (1,402 m elevation in Peninsular Ranges) that provide
secl uded space for lanbing and terrain for predator evasion

(4) Alluvial fans, washes, and valley bottons that provide
i mportant foraging areas where nutritious and digestible plants can be
nmore readily found during times of drought and | actation, and that
provide and nmintain habitat connectivity by serving as travel routes
between and within ewe groups, adjacent nountain ranges, and inportant
resource areas (e.g., foraging areas and escape terrain); and

(5) Intermittent and permanent water sources that are avail able
during extended dry periods and provide relatively nutritious plants
and drinking water.

This final revised critical habitat designation enconpasses those
areas containing the PCEs necessary to support one or nore of the
species' life history functions and laid out in the appropriate
quantity and spatial arrangement essential to the conservation of the
species. Al units in this designation contain the PCEs and support
multiple life processes. As stated in the “~“Criteria Used To Identify
Critical Habitat'' section of this rule, we believe that we can
conserve Peninsul ar bighorn sheep within its extant range and are not
includi ng any areas outside of the geographical area occupied by the
speci es.

Speci al Managenent Considerations or Protection

When designating critical habitat wi thin the geographical area that
is occupied at the tinme of listing, we identify the features that are
essential to the conservation of the DPS and assess whet her those
features may require special managenent considerations or protection

Peni nsul ar bi ghorn sheep habitat and the features essential to
their conservation are threatened by the direct and indirect effects
of : devel opnent and expansion of urban areas; human di sturbance rel ated
to recreation; construction of roadways and power |ines; and m nera
extraction and m ning operations

Habitat |oss (especially in canyon bottons), degradation, and
fragnentation associated with the proliferation of residential and
comrerci al devel opment, roads and hi ghways, water projects, and
vehi cul ar and pedestrian recreati onal uses threaten Peninsul ar bi ghorn
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sheep and its habitat throughout its range (March 18, 1998, 63 FR
13134). Cities that occur along the eastern boundary of proposed
revised critical habitat, fromthe base of the San Jacinto and Santa
Rosa Mountains to the Salton Sea area (Units 1 and 2A), continue to
grow. Devel opnent adjacent to and within Peninsul ar bighorn sheep
habitat affects the quality and quantity of |ower elevation habitat and
associ ated vegetation, alluvial fans, and water sources (PCEs 1, 2, 4,
and 5). By 2000, at l|least 18,500 ac (7,490 ha) of suitable Peninsular
bi ghorn sheep habitat had been |ost to urbanization and agriculture
along the urban interface between the cities of Palm Springs and La
Quinta (Service 2000, p. 38). Mich of the lost habitat consisted of

| owel evation alluvial fans and washes that provided inportant sources
of nutrients to ewes when they were rearing their lanbs (PCE 2 and 4)
(February 1, 2001, 66 FR 8650). Mreover, in the northern Santa Rosa
Mountai ns, from 1991 to 1996, 34 percent of Peninsul ar bighorn sheep
adult nortalities were directly caused by urbani zati on (February 1,
2001, 66 FR 8650): five were killed by cars; five died fromfeeding on
toxic, nonnative ornanental plants; and one was strangled in a wire
fence (DeForge and Gsternmann 1997, p. 1)

Conti nued urban and comerci al devel opment within the range of
Peni nsul ar bi ghorn sheep could fragment the netapopul ation into
i solated groups too snall to maintain long-termviability. Mintenance
of genetic diversity allows snall ewe groups |ike those in the
Peni nsul ar Ranges to persist. The inability of rams and occasi onal ewes
to nove between groups erodes the genetic fitness of isolated groups
(PCE 1 and 4) (March 18, 1998, 63 FR 13134). Speci al managenent
consi derations or protection may be needed to mmintain the physical and
bi ol ogi cal features essential to the conservation of the Peninsular
bi ghorn sheep and alleviate the effects of devel opnent on Peni nsul ar
bi ghorn sheep habitat, especially |ower elevation habitat, alluvia
fans, and areas of ewe group connectivity near urban areas. This
managenent or protection could be acconplished by controlling the
expansi on of urban, industrial, and agricultural devel opment into these
ar eas.

In the Peninsular Ranges (Units 1, 2 and 3), increased human
activity and di sturbance adjacent to, and w thin Peninsul ar bighorn
sheep habitat may threaten bighorn sheep by altering their norma
behavi or. This altered behavior can | ead to bighorn sheep abandoni ng
their habitat and preventing use of preferred habitat, including
| ambi ng areas, water sources, and foraging areas, and cause negative
physi ol ogi cal effects (PCE 1, 2, 3, 4, and 5) (February 1, 2001, 66 FR
8650; March 18, 1998, 63 FR 13134). A variety of hunman activities
(e.g., hiking, mountain biking, horseback riding, canmping, hunting
Iivestock grazing, use of aircraft and off-road vehicles) have the
potential to disrupt normal bighorn sheep social behaviors. Specia
managenment consi derations or protection of the physical and biol ogi ca
features essential to the conservation of the DPS nmay be needed to
alleviate the effects of human activity and disturbance to Peninsul ar
bi ghorn sheep and ensure that the essential features renain avail able
for use by Peninsul ar bighorn
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sheep. Restricting human use of trail systens and natural areas during
| ambi ng season, re-routing trails, and establishing exclusionary
fencing around urban areas may reduce human effects on Peninsul ar
bi ghorn sheep behavi or.

Roads and hi ghways nmay pernanently fragnent bighorn sheep habitat
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or inpede the noverment of bighorns across the | andscape, thus isolating
subpopul ati ons and di srupting the metapopul ati on structure of the DPS
Two nej or hi ghways run through the Peninsul ar Ranges and fragnent

bi ghorn sheep habitat. In the northern portion of the Peninsul ar
Ranges, State Route 74 runs through the Santa Rosa Muntains (Unit 2A)
Further south, State Route 78 cuts through habitat between the San
Ysidro Mountains and Pinyon Muntains (Unit 2B). These roadways have
degraded habitat and generally inpeded the novenment of Peninsul ar

bi ghorn sheep (especially ewes) between ewe groups in the surrounding
areas (PCE 1, 2, 3, 4, and 5) (Rubin et al. 1998, p. 547), which can
erode the genetic fitness of isolated groups (March 18, 1998, 63 FR
13134). However, some novenent has been docunmented across State Route
74 (Service 2004, pp. 1-2).

Epps et al. (2005, p. 1035) showed that genetic diversity of desert
bi ghorn sheep popul ati ons was negatively correlated with the presence
of human-nmade barriers (in this case fenced hi ghways), and suggested
that anthropogenic barriers constitute a severe threat to the
persi stence of naturally fragnented popul ati ons (such as Peni nsul ar
bi ghorn sheep). Additionally, roads and hi ghways represent an unnatura
source of nortality. Collisions with autonobiles can be a significant
cause of Peninsul ar bighorn sheep nortality within portions of the DPS
range (DeForge and Ostermann 1997, p. 1). Future construction of
roadways should be avoided in critical habitat, and if unavoi dabl e,
shoul d be constructed to minimze habitat effects and all ow continued
connectivity anmong ewe groups

Degradati on and fragnentati on of bighorn sheep habitat may occur
during the construction phase of power lines and their associated
structures. Currently, a large power line (Sunrise Powerlink) is
approved for construction through Peninsul ar bi ghorn sheep critica
habi tat. Special nmanagenent considerations and protection of the
physi cal and biol ogi cal features essential to the conservation of the
DPS will be inplemented to alleviate the effects of power Iine
structures and their construction on Peninsul ar bi ghorn sheep and their
habitat. Future construction of major infrastructure, such as power
l'ines, should be avoided in critical habitat, and if unavoi dable
shoul d be constructed to mninize habitat effects and all ow conti nued
connectivity among ewe groups

M ni ng operations occur wthin southern portions of Peninsular
bi ghorn sheep habitat in Units 2B and 3. Mning activities and
associated facilities negatively inpact Peninsular bi ghorn sheep by
causing the | oss of vegetation structure required for foraging
activities and destroying habitats used for escape, bedding, |anbing
or connectivity between ranges (PCE 1, 2, 3, 4, and 5). Disturbance
could nodify the sheep's behavior or cause bighorn sheep to flee an
area. Speci al managenent considerations or protection of the physica
and bi ol ogi cal features essential to the conservation of the DPS may be
needed to alleviate the effects of mining operations on Peninsul ar
bi ghorn sheep habitat. Further mining operations should avoid (to the
maxi mum ext ent possible) areas identified as neeting the definition of
critical habitat for Peninsular bighorn sheep

Criteria Used To ldentify Critical Habitat

As required by section 4(b)(2) of the Act, we use the best
scientific data available in determ ning within the geographical area
occupied at the time of listing the specific areas on which are found
the features essential to the conservation of the DPS which may require
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speci al managenent considerations or protection, as well as in
determning if any specific areas outside the geographical area
occupi ed by the DPS are essential for the conservation of the DPS. W
only designate areas outside the geographical area occupied by a
speci es when a designation limted to its present range would be
i nadequate to ensure the conservation of the species (50 CFR
424.12(e)). We are designating critical habitat for the Peninsular
bi ghorn sheep within areas that we determi ned were occupied at the tine
of listing and that contain the physical and biol ogical features
essential to the conservation of the DPS. Lands are designated based on
sufficient essential features being present to support the life
processes.

Based on the criteria used to identify critical habitat for the
Peni nsul ar bi ghorn sheep, we believe those areas designated as critica
habi tat wi thin the geographical area occupied by the DPS at the tine of
listing are sufficient to conserve Peninsul ar bi ghorn sheep. The nopst
recent estinmate from 2006 puts the popul ati on at approxi mately 800
i ndividuals (Torres 2007, p. 1). Delisting criterion 2 in the Recovery
Plan for this DPS states that the rangew de popul ati on nmust average 750
i ndividuals (adults and yearlings) with a stable or increasing
popul ation trend over 12 consecutive years (Service 2000, p. 66). The
occupi ed areas identified as containing the features essential to the
conservation of the DPS in this designation accurately represent the
areas inhabited by the current population which is at a size
approachi ng recovery levels. W believe that conservation of Peninsul ar
bi ghorn sheep woul d be achieved if threats to this DPS, as described in
the "~ Special Managenent Considerations or Protection'' section of this
rule, were reduced or renoved due to nanagenent and protection of areas
delineated as critical habitat in this rule. Al though the current
popul ation trend is pronmising, it should be noted that the time horizon
for the delisting criterion nenti oned above has not been net and ot her
downl i sting and delisting criteria described in the Recovery Plan (such
as the m ni num nunber of ewes (25) present in each recovery region for
si X consecutive years) are yet to be achieved

For areas outside the geographical area occupied by the DPS at the
time of listing, there are no data on file to suggest any such areas
are essential for the conservation of the DPS. W recognize this
finding is different than what is outlined as essential habitat in the
2000 Recovery Plan and what was designated as critical habitat in the
2001 designation (which |largely adopted the boundary delineated in the
Recovery Plan). The Recovery Plan and 2001 critical habitat rule note
that allowi ng for ram novenment between ewe groups is inportant for
mai ntai ning genetic variation in the Peninsular bighorn sheep
net apopul ation, and alluvial fans can provide inportant resources for
sheep. While we believe connectivity areas and additional |owelevation
areas (alluvial-fan habitat) are inportant for the Peninsul ar bighorn
sheep's recovery, we have significantly nore data avail abl e today than
when the Recovery Plan and 2001 critical habitat were finalized. W
have utilized the currently available data to nore precisely identify
areas neeting the definition of critical habitat; in particular, areas
related to connectivity and | owel evation habitat. Such areas are
included in this designation where the data support the determnination
that such areas contain the physical and biological features
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essential to the conservation of the DPS. For other potentia

connectivity and | ow el evation areas that were included in the 2001
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desi gnation, the avail able novenent and occurrence data we have for
those areas do not support the identification of specific areas that
provi de a novenent corridor, or a deternmination that the broad expanse
of lowelevation areas with no evidence of current or historical sheep
use are essential for the conservation of the DPS.

We believe it is inportant to note that critical habitat
designation is a different process than devel opnment of a recovery plan.
A critical habitat designation is a specific regulatory action that
defines specific areas as critical habitat in accordance with the
statutory definition. A recovery plan is a guidance docunent devel oped
in cooperation with partners, which provides a roadnmap with detail ed
site-specific managenent actions to help conserve |listed species and
their ecosystens. The term “essential,'' as used in the recovery plan,
is not necessarily used in the same nanner as it is used in the
definition of critical habitat. The recovery plan provides inportant
i nformation about the species and the actions that are needed to bring
about its recovery, while critical habitat identifies specific areas
that are essential for the species' conservation.

The deviation fromthe Recovery Plan boundary and the 2001 fi nal
critical habitat designation is primarily the result of using a revised
met hodol ogy to delineate critical habitat. Qur revised nethodol ogy
i ncorporates new information to best identify areas that neet the
definition of critical habitat (see "~ Summary of Changes Fromthe 2001
Critical Habitat Designation To the 2007 Proposed Rule To Revise
Critical Habitat'' section for nore discussion). As a result, the final
revised critical habitat boundary does not include areas the Recovery
Pl an identified as necessary for the conservation of the Peninsul ar
bi ghorn sheep that we since determi ned (based on the best avail able
data at this tine) are not essential for the conservation of this DPS.
Therefore, we believe the final revised critical habitat boundary nore
precisely maps the physical and biol ogical features that occur within
t he geographi cal area occupi ed by the Peninsular bighorn sheep at the
time of listing, which includes those areas containing preferred
habitat for sheep use.

There are likely additional areas outside of the final revised
critical habitat boundary that contain some of the PCEs, including
areas identified in the Recovery Plan and 2001 critical habitat. W
recogni ze that areas outside of the critical habitat boundary are
likely utilized by Peninsul ar bighorn sheep (primarily for novenent of
rams between ewe groups). However, as stated above, the data avail able
at this time do not support the identification of specific areas
containing the essential features that provide a novenent corridor
between Units 1 and 2A or between Units 2B and 3. Additionally, Unit 2A
is continuous with Unit 2B and these units contain a |arge contiguous
portion of the Peninsular Ranges allow ng for novenent between six ewe
groups with these units. Furthernore, although we do not have
information to identify specific novenent corridors, the areas between
Units 1 and 2A or between Units 2B and 3 are steep, rugged, and renote
and there are no perceived threats in these areas. Therefore, we are
confident that these areas will still be available for any natural
sheep novenents between units allowing for genetic connectivity. W
al so recogni ze that sone areas bel ow 20 percent slope (|l ow el evation
areas such as alluvial fans, washes, and valley bottons) may be used by
sheep; however, avail able data do not support a determ nation that the
broad expanse of |owelevation areas with no evidence of current or
hi storical sheep use are essential for the conservation of the DPS
(l owel evation areas on which are found features essential to the
conservation of the DPS are included in this designation). Areas
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outside the final revised critical habitat designation will continue to
be subject to conservation actions inplenented under section 7(a)(1) of
the Act and regul atory protections afforded by the section 7(a)(2)
jeopardy standard and the prohibitions of section 9 of the Act if
actions occurring in these areas may affect sheep; these protections
and conservation tools will continue to contribute to recovery of the
DPS

We utilize the best scientific and commercial data available to
develop criteria that (at this point intinme) identifies the PCEs laid
out in the appropriate quantity and spatial arrangenent essential to
the conservation of the DPS. The PCEs incorporate those features needed
by the Peninsul ar bi ghorn sheep as outlined in the Recovery Pl an
including (1) Open slopes and canyons w th mninal canopy cover; (2)
presence of forage plants; (3) steep, rugged slopes; (4) foraging areas
within alluvial fans, washes, and valley bottons; and (5) intermttent
and permanent water sources.

We used the followi ng data to delineate critical habitat: (1) Areas
that contain the PCEs required by the DPS as deternmined from aeria
i mgery and Ceographic Information System (G S) data on vegetation
el evation, and slope; (2) areas within the ewe group distribution
(i.e., subpopul ations) boundaries identified by Rubin et al. (1998);
(3) areas with occupancy data indicating they are currently occupied or
areas with occupancy data indicating they were occupi ed at sone point
bet ween 1988 (i.e., the tine of listing (1998) less 10 years, which is
the average |ifespan of Peninsular bighorn sheep) and 2008 (present
time); and (4) areas where occupancy data points indicate repeated
Peni nsul ar bi ghorn sheep use, but which were not captured within the
ewe group distribution boundaries identified by Rubin et al. (1998)
Additionally, we gathered information fromour files, staff biologists,
the California Departnent of Fish and Game, the Bighorn Institute
known bi ghorn sheep experts, and the public. Qur revision to critica
habitat is designed to capture ewe groups; |anbing areas; foraging
areas, including alluvial fans; water sources; and areas used for
natural sheep novenents

To deternmine the criteria used to identify critical habitat in this
critical habitat designation, we identified areas we believe contain
the PCEs essential to the conservation of Peninsular bighorn sheep and
coupled this information with Peninsul ar bighorn sheep ewe group
distribution and occurrence data that have been avail abl e since the
tine of listing. W believe this is the npst appropriate way to
accurately delineate the areas containing the PCEs laid out in the
appropriate quantity and spatial arrangenent essential to the
conservation of the DPS. The broad-based nethodol ogy used to delineate
critical habitat in the 2001 critical habitat rule (and 2000 Recovery
Pl an) included | arge expanses (hundreds of thousands of acres) of
habitat (including very general connectivity areas and | ow el evation
habitat) which were determined to be essential at that time. However
upon reeval uation of the data available at that tine, data obtained
since, and our revised nethodol ogy for delineating critical habitat, we
find that areas were included in the 2001 designation that do not neet
the definition of critical habitat. Gven the nore detailed nature of
the currently available scientific information, it is not appropriate
to continue to use the broad-based methodol ogy used in the 2001
desi gnation. Incorporating the avail abl e updated occupancy data al |l oned
us to exam ne sheep use during a period docunented to exhibit |arge
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fluctuations in the DPS population levels. As a result, we identified
those areas that exhibit substantial sheep activity at a broad spatia
distribution. In other words, the availability of sheep occurrence data
provi ded us the opportunity to use this information as a proxy to
better define and capture in the final revised critical habitat
boundary those areas containing the physical and biol ogical features
essential to the conservation of the Peninsul ar bighorn sheep

We delineated critical habitat boundaries using the follow ng
st eps:

(1) W& mapped areas that contain the PCEs required by the DPS as
determ ned fromaerial inagery and Geographic Information System (G S)
data on vegetation, elevation, and slope, and delineated our revised
units to ensure that they capture the PCEs. \Were appropriate, we
expanded the boundaries to capture the extent of an alluvial fan or
wat er source (PCE 4 or 5, respectively). W also renpved areas that we
determ ned do not contain PCEs or otherw se do not contain suitable
Peni nsul ar bi ghorn sheep habitat, such as areas above 4,600 ft (1,400
n) elevation (PCE 1), areas containing conifer woodl and w th canopy
cover greater than 30 percent (PCE 1), and sl opes |ess than 20 percent
(PCE 1), unless those areas overl apped specifically with Rubin et al.'s
(1998, pp. 539-561) ewe group distributions and had docunmented use by
Peni nsul ar bi ghorn sheep as evi denced by occurrence data, as further
described in the followi ng steps

(2) W& mapped ewe group areas from Rubin et al. (1998) over A S
i mgery of the Peninsular Ranges to delineate the distribution of ewe
groups in the proposed revised critical habitat. W consider Rubin et
al. (1998) to be the best avail able data on Peninsul ar bi ghorn sheep
ewe group distribution. The ewe group delineations presented in Rubin
et al. (1998) were based on data collected during 1993 to 1996, when
t he popul ati on of Peninsul ar bi ghorn sheep was at historically |ow
| evel s. Therefore, the ewe group delineations present a m ni mum
di stribution of bighorn sheep in the Peninsul ar Ranges. This is the
only data we are aware of that identifies the distribution of ewe
groups and subgroups wi thin the Peninsul ar Ranges. Furthernore, we
bel i eve that the ewe groups presented in Rubin et al. (1998) accurately
depi ct the general |ocations of the known ewe groups in these ranges
providing a logical proxy to help identify those areas containing the
physi cal and biol ogi cal features essential to the conservation of the
Peni nsul ar bi ghorn sheep

(3) W conpared the ewe group delineation fromRubin et al. (1998
pp. 539-561) with all occupancy data collected since 1988 on G S
i mgery maps to: (1) Ensure that Rubin et al. (1998, pp. 539-561)
accurately represents the boundaries of the ewe groups at |arger
popul ation | evels; (2) capture possible ramnmovenent; and (3) capture
ot her areas used by bighorn sheep in recent years. Subsequently, we
expanded the delineated ewe group areas to include areas where
occupancy data points indicate repeated Peninsul ar bi ghorn sheep use
and sheep novenents (pre- and post-Rubin et al. 1998, pp. 539-561), and
to include areas that contain the PCEs for Peninsular bighorn sheep. W
delineated the critical habitat boundaries at these |locations to
capture the majority of occurrence points while still follow ng the
boundari es of the PCEs, such as el evations below 4,600 ft (1,400 n
(PCE 1), areas with 30 percent canopy cover or |less (PCE 1), escape
terrain (PCE 3), slopes of 20 percent or greater (PCE 1), alluvial fans
(PCE 4), washes (PCE 4), and water sources (PCE 5) i nmedi ately adjacent
to the identified ewe groups. Wen it was not possible to follow
boundari es of the PCEs, we delineated the border around occurrence
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points to follow natural breaks in the terrain such as ridgelines
canyon bottons, and toe of slope

Specifically, we expanded the area representing the northernnost
ewe group delineation (i.e., San Jacinto Mountains) to include the area
north of Chino Canyon where (1) W have evidence of recent ewe and ram
nmovenents; and (2) the Bighorn Institute has rel eased, and continues to
rel ease, captive-born sheep to help recover this DPS. W al so expanded
the area representing the southernnpst ewe group delineation (i.e.
Carizzo Canyon area) to the southeast to capture water sources (PCE 5),
including habitat near the Interstate 8 island southwest of Ccotillo
California, south towards the U.S. -Mexico border where there are
consi stent, recent sightings of uncollared Peninsular bighorn sheep
Finally, we expanded ewe group delineations to include areas of
occupi ed habitat between the ewe groups in the Santa Rosa Muntai ns
continuing south al ong the Peninsular Ranges to the Vallecito Muntains
ewe group. Docunented Peninsul ar bi ghorn sheep use of these intervening
habitat areas is consistent with the Rubin et al. (1998, pp. 539-561)
denogr aphi ¢ study, which indicated possible connectivity between ewe
groups through this area

(4) We examined all pre-listing occurrence data in our files to
determine if our revised critical habitat m ssed any areas of
hi storical repeated Peninsul ar bighorn sheep use. As a result, we
identified an area of historical repeated use that was occupied at the
time of listing between two ewe subgroups docunmented in Rubin et al
(1998, pp. 539-561) as (1) Santa Rosa Mountains east of State Route 74
(Martinez Canyon); and (2) Santa Rosa Mountains east of State Route 74
(south)). Docunented Peninsul ar bi ghorn sheep use of these intervening
habitat areas is consistent with the Rubin et al. (1998, pp. 539-561)
denogr aphi ¢ study, which indicated possible connectivity between these
subgroups through this area. This area is inportant in |ight of genetic
findings by Boyce et al. (1999, pp. 99-106) that indicate ewe groups
wi thin these ranges nmintain genetic connectivity, probably through
mal e- medi at ed nucl ear gene flow. Based on the inportance of this area
for connectivity between subgroups, we expanded the critical habitat
boundaries to include areas where occupancy data points indicate
hi storically occupied habitat. Since the nunber of occurrence data
points in historically occupied areas is relatively small, likely due
to minimal survey effort in those renote areas, we delineated the unit
boundaries in these areas to follow the boundaries of the PCEs, such as
el evations bel ow 4,600 ft (1,400 m (PCE 1), areas with 30 percent
canopy cover or less (PCE 1), escape terrain (PCE 3), alluvial fans
(PCE 4), washes (PCE 4), and water sources (PCE 5) inmredi ately adjacent
to the identified ewe groups

Wien deternmining the critical habitat boundaries within this fina
revised rule, we nade every effort to avoid including devel oped areas
such as | ands covered by buil dings, pavenent, mning pits, and other
structures because such | ands | ack essential features for the
Peni nsul ar bi ghorn sheep. The scale of the naps we prepared under the
paraneters for publication within the Code of Federal Regul ations may
not reflect the exclusion of such devel oped | ands. Any such structures
and the land under theminadvertently left inside critical habitat
boundari es shown on the maps of this final revised critical habitat are
excluded by text in this final rule. Therefore, a Federal action
i nvol ving these | ands woul d not trigger section 7 consultation with
respect to critical habitat and the requirenment of no destruction or
adverse nodification unless the specific action may affect adjacent
critical habitat.
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Final Critical Habitat Designation
We are designating approxi mately 376,938 ac (152,542 ha) of
critical habitat for Peninsular bighorn sheep in four units that were
proposed as revised critical habitat. Table 2 provides the approxi mate
area determned to neet the definition of critical habitat for
Peni nsul ar bi ghorn sheep in the 2007 proposed rule, areas added to the
proposed rul e announced in the NOA published in the Federal Register on
August 26, 2008, areas excluded fromthe final revised critical habitat
desi gnati on under section 4(b)(2) of the Act (please see " Exclusions
Under Section 4(b)(2) of the Act'' for a detailed discussion), and
areas being designated as final revised critical habitat.
Table 2--Critical Habitat Units for Peninsular
Fi nal
[Area estimates reflect all

Bi ghorn Sheep in R verside,

San Di ego,
Size in Acres (Hectares)
land within proposed critical

and | nperi al

habi tat wunit

Counti es,

California; Land Omership and Evol ution of

boundari es]

2007 Proposed

habitat (72

FR 57740) \ 10\

(1, 749)
(1, 269)
(501)
(112)
(2,322)

(474)

(7,704) 0

(6,583)
(79, 929)

(7,971)
(39)
(855)

16, 266

(6, 583)
(87, 901)

(5, 888)

Critical habitat unit Land ownership........
critical
2008 NOA changes to proposed
critical habitat (73 FR 50498)
\ 11\
Areas excl uded under section
4(b) (2) of the Act
Final critical habitat
1. San Jacinto Ms.................. Tribal \21\............ 4,323
BLM\2\............... 3,135
USFS \3\.............. 1, 237
State \4\............. 276
Private \5\........... 6, 302
Subtotal ... .. e 15, 273
2A. N. Santa Rosa Ms............... Tribal \1\............ 467
BLM ... ................ 44, 485
State \6\............. 17, 547
Private \5\........... 12, 499
Subtotal . ... .. e 74,998
2B. S. Santa Rosa Ms...............
south to Vallecito Ms.......... BLM.................. 16, 266
State \7\............. 197, 509
Private............... 12, 436
Subtotal ... ... e 226, 211
3. Carrizo Canyon................... BLM . ... ... 27,762
State \8\............. 35, 475
Private............... 4,177
Local \9\............. 514
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\ 6\
\ 7\
\ 8\
\ 9\

SUBL Ot Al . . oot e 67,928 (27, 489) 11, 292 (4, 570) 0 ... 79, 220 (32, 059)
Total . oo 384,410 (155, 564) 36, 077 (14, 600) 43, 549 (17, 624) 376,938 (152, 542)
Tribal = Agua Caliente Band of Cahuilla Indians Reservation and tribal |ands.

BLM = Bureau of Land Managenent.

USFS = United States Forest Service

State = Coachella Vall ey Muntains Conservancy (CVMC), California Department of Fish and Ganme (CDFG and California State Lands Conmi ssion (CSLC)
Private = Private or Coachella Valley MSHCP pernittee

State = University of California Natural Reserve System CVMC, WIdlife Conservation Board, and State unpermtted
State = CDFG CSLC, and California Departnent of Parks and Recreation (CDPR)

State = CDPR

Local = Gity/County Park.

\ 10\ Proposed critical habitat acreages for ownership types reported in this colum do not match those reported in the October 10, 2007, proposed rule
(72 FR 57740) because they are revised to reflect updated ownership information obtained since the proposed rule published
\11\ Mnus (-) synbols in this colum indicate areas renoved from proposed revised critical habitat.

Bel ow, we present brief descriptions of the units designated as

critical habitat for Peninsul ar bighorn sheep. For nore infornation
about the areas excluded fromcritical habitat, please see the

" " Excl usions Under Section 4(b)(2) of the Act'' section of this fina
rule

Unit 1: San Jacinto Muntains

Unit 1 consists of approximately 4,597 ac (1,860 ha) in the San

Jacinto Mountains, Riverside County. Unit 1 is generally located within
an area bounded on the east by the city of Palm Springs, bounded on the
north by Wndy Point and Snow Canyon, and extends south to the northern
Pal m Canyon area. Land ownership within the unit includes approxi mately
3,135 ac (1,269 ha) of BLMIland; 1,171 ac (474 ha) of USFS | and; and
291 ac (118 ha) of Desert Water Authority (DWA) land (Table 2).

Unit 1 begins at a | ow el evation of about 450 ft (137 m) on the

eastern slope and rises to about 4,600 ft (1,400 m) to the west. It is
the northernnmost unit of revised critical habitat for Peninsular

bi ghorn sheep. This unit was occupied at the tine of listing and is
currently occupied. Unit 1 contains the physical and biol ogica
features essential to the
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conservation of Peninsul ar bighorn sheep including a range of
vegetation types (PCE 2), foraging and watering areas including
alluvial fans (PCE 4 and 5), and steep rocky terrain with el evations
and sl opes that provide for sheltering, |anbing, mating, novenment anong
and between ewe groups (PCE 1), and predator evasion (PCE 3).

The physical and biol ogi cal features essential to the conservation

of Peninsul ar bighorn sheep in Unit 1 may require special nanagenent
consi derations or protection to aneliorate the threats of urban and
industrial devel opnent (particularly in |lower elevation areas) due to
the proxinmity of this unit to the Palm Springs area, and to decrease
the direct and indirect effects of human di sturbance to Peninsul ar

bi ghorn sheep and its habitat. Please see the " Special Mnagenent
Consi derations or Protection'' section of this final rule for a
detail ed di scussion of the threats to Peninsul ar bi ghorn sheep habitat
and potential managenent considerati ons.

We excl uded approxinately 4,323 ac (1,749 ha) of tribal |and that
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meets the definition of critical habitat for Peninsular bi ghorn sheep
fromthe final revised designation. W believe the designation of
critical habitat would adversely inpact our working relationship with
the Tribe, and that Federal regulation through critical habitat
desi gnati on would be viewed as an unwarranted and unwanted intrusion
into tribal natural resource programs. Furthernore, the approximately
4,323 ac (1,749 ha) of tribal land within critical habitat are
currently managed in a manner that provides conservation benefits to
Peni nsul ar bi ghorn sheep through inplenentation of a Tribal Council-
approved managenent plan currently being inplemented (2001 Triba
Conservation Strategy; MBA, 2001). The Tribe is also inplenenting a
number of smaller scale habitat- and activity-specific plans that
provi de sonme benefit to Peninsul ar bighorn sheep: Indian Canyons Master
Pl an, 2002; Tahquitz Canyon Wetland Conservati on Pl an, 2000; Trai
Pl an, 2000; and the draft Tribal Fire Managenment Plan. Furthernore, the
4,323 ac (1,749 ha) of tribal land are within the plan area of the 2007
draft Tribal HCP (Helix Environnental Planning, 2007) that will
i ncorporate additional conservation nmeasures once finalized. See the
T Application of Section 4(b)(2)--Qher Relevant |npacts--Conservation
Partnerships'' section of this final rule for a detail ed discussion of
the tribal managenent plans

We al so excluded lands within the plan area for the Coachella
Vall ey MSHCP fromUnit 1. In both the 2007 proposed revised rule and
NOA published in the Federal Register on August 26, 2008, we stated we
woul d consi der the possible exclusion of approximately 6,287 ac (2,544
ha) of private land and Coachella Valley MSHCP pernmittee-owned | and
fromthe final critical habitat designation in Unit 1. W are excluding
these areas fromthis final revised designation based on partnerships
devel oped during the devel opment of the Coachella Valley MSHCP that was
finalized on Cctober 1, 2008 (see the " Application of Section
4(b)(2)--Oher Relevant |npacts--Conservation Partnerships'' section
for a detail ed discussion).

Unit 2A: North Santa Rosa Muntains

Unit 2A consists of approximately 45,100 ac (18,251 ha) in the
northern Santa Rosa Mountains, Riverside County. Unit 2A is generally
| ocated on the east-facing slopes of the northern Santa Rosa Muntai ns,
and extends fromnear the Cty of Rancho Mrage in the north to
Martinez Canyon in the south, limted to the east by the communities of
the northern Coachella Valley. Land ownership within the unit includes
approxi mately 45,098 ac (18,251 ha) of BLMland and 2 ac (1 ha) of DWA
| and (Table 2)

Unit 2A begins at a lowelevation of about 50 ft (15 m) on the
eastern slope and rises to about 4,600 ft (1,400 n) to the west. This
unit was occupied at the tine of listing and remai ns occupied. Unit 2A
contains the physical and biological features that are essential to the
conservation of the Peninsul ar bighorn sheep including a range of
vegetation types (PCE 2), foraging and watering areas including
alluvial fans (PCE 4 and 5), and steep to very steep, rocky terrain
with el evations and slopes that provide for sheltering, |anbing
mati ng, novenent anong and between ewe groups (PCE 1), and predator
evasi on (PCE 3).

The physical and biol ogical features essential to the conservation
of Peninsul ar bighorn sheep in Unit 2A may require special nanagenent
consi derations or protection to aneliorate the threats of urban,
industrial, and agricultural devel opment, and to decrease the direct
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and indirect effects of human disturbance to Peninsul ar bi ghorn sheep
and its habitat, due to the proximty of this unit to the highly
devel oped northern Coachella Valley. In particular, the essential
features in this unit may require special managenent considerations or
protection to alleviate threats to Peninsul ar bighorn sheep and its
habitat associated with roadways, such as State Route 74 that cuts
through the midsection of this unit and nmay i npede novenent between ewe
groups. Please see the " Special Managenment Considerations or
Protection'' section of this final rule for a detailed discussion of
the threats to Peninsul ar bighorn sheep habitat and potenti al
managenment consi derati ons.

We excl uded approxinately 467 ac (189 ha) of Agua Caliente Band of
Cahuilla Indians tribal |lands neeting the definition of critical
habi tat for Peninsular bighorn sheep fromthe final revised
desi gnation. As stated above under the description of Unit 1, the
designation of critical habitat would likely adversely inpact our
working relationship with the Tribe, and we believe that Federal
regul ation through critical habitat designation would be viewed as an
unwarranted and unwanted intrusion into tribal natural resource
progranms. Furthernore, these approximately 467 ac (189 ha) of tri bal
land within critical habitat are currently nmanaged in a manner that
provi des conservation benefits to Peninsul ar bighorn sheep through
i mpl ementation of a Tribal Council-approved managenent plan currently
bei ng i npl enented (2001 Tribal Conservation Strategy; MBA, 2001). The
467 ac (189 ha) of tribal land are within the plan area of the 2007
draft Tribal HCP (Helix Environnental Planning, 2007) that will
i ncorporate additional conservation nmeasures once finalized. See the
" Application of Section 4(b)(2)--Qher Relevant |npacts--Conservation
Partnerships'' section of this final revised rule for a detailed
di scussion of the tribal nanagenent plans.

We al so excluded lands within the plan area for the Coachella
Val l ey MSHCP from Unit 2A. In the 2007 proposed revised rule and the
NOA published in the Federal Register on August 26, 2008, we stated we
woul d consi der the possible exclusion of approximtely 32,472 ac
(13,141 ha) of private | and and Coachella Vall ey MSHCP pernmittee-owned
land fromthe final critical habitat designation in Unit 2A. W are
excluding these areas fromthis final revised designation based on
part nershi ps devel oped during the devel opnent of the Coachella Valley
MSHCP that was finalized on October 1, 2008 (see the " Application of
Section 4(b)(2)--Qher Rel evant |npacts--Conservation Partnerships''
section for a detailed discussion).

Unit 2B: South Santa Rosa Muntains South to Vallecito Muntains

Unit 2B consists of approximately 248,021 ac (100,371 ha) in the
sout hern Santa Rosa Mountains, Coyote Canyon,
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San Ysidro Muntains, Pinyon Muntains, and Vallecito Muntains, in

Ri versi de, San Diego, and Inperial Counties. Unit 2B is generally

| ocated on the east-facing slopes of the above ranges, |oosely bounded
on the east by the Coachella Valley floor, and extends fromthe
southern Santa Rosa Muntains in the north to the Fish Creek Muntains
in the south. Land ownership within the unit includes approximtely
16, 266 ac (6,583 ha) of BLMIland; 217,206 ac (87,901 ha) of |and owned
by the State of California (including portions of Anza-Borrego Desert
State Park); and 14,549 ac (5,888 ha) of private land (Table 2).
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Unit 2B begins at a | owelevation of about 150 ft (45 m) on the
eastern slope and rises to about 4,600 ft (1,400 n) to the west. This
unit was occupied at the tine of listing and remains occupied. This
unit contains the physical and biol ogical features that are essenti al
to the conservation of Peninsular bighorn sheep including a range of
vegetation types (PCE 2), foraging and watering areas including
alluvial fans (PCE 4 and 5), and steep to very steep, rocky terrain
with el evations and slopes that provide for sheltering, |anbing
mati ng, novenent anong and between ewe groups (PCE 1), and predator
evasi on (PCE 3).

The physical and biol ogical features essential to the conservation
of Peninsul ar bighorn sheep in Unit 2B may require speci al managenent
consi derations or protection to: (1) Aneliorate threats of urban
industrial, and agricultural devel opnent due to the proximty of this
unit to the Coachella Valley, especially the |ower elevation areas in
the northeastern portions of this unit; (2) decrease the direct and
indirect effects of human disturbance to Peninsul ar bi ghorn sheep and
its habitat due to recreational activity, since nost of this unit
includes | ands within Anza-Borrego Desert State Park, which is open to
recreational activities; (3) alleviate threats to Peninsul ar bighorn
sheep and its habitat associated with State Route 78, which cuts
through the southern portion of this unit and may i npede novenent
bet ween ewe groups; and (4) alleviate threats to Peninsul ar bi ghorn
sheep and its habitat associated with mning operations at Fish Canyon
Quarry and various mning claims in the unit. Please see the " Specia
Management Considerations or Protection'' section of this final rule
for a detailed discussion of the threats to Peninsul ar bi ghorn sheep
habitat and potential nanagenment considerations.

Unit 3: Carrizo Canyon

Unit 3 consists of approximately 79,220 ac (32,059 ha) in the
Carrizo Canyon area of San Diego and |nperial Counties, extending south
to the U S -Mexico border. Unit 3 is generally located in Carrizo
Canyon and the surrounding | n-Ko-Pah Muntains, Jacunba Muntai ns
Coyote Mountains, and Tierra Blanca Muntains; it is |oosely bounded on
the north, east, and west by the Coachella Valley floor. Land ownership
within the unit includes approximately 37,747 ac (15,276 ha) of BLM
I and; 35,533 ac (14,380 ha) of |land owned by the State of California
(including portions of Anza-Borrego Desert State Park); 5,426 ac (2,196
ha) of private land; and 514 ac (208 ha) of local park land (Table 2).

Unit 3 begins at a |owelevation of about 400 ft (122 nm) on the
eastern slope and rises to about 4,600 ft (1,400 n) to the west. This
unit was occupied at the tine of listing and is currently occupied
This unit contains the physical and biological features that are
essential to the conservation of Peninsul ar bighorn sheep including a
range of vegetation types (PCE 2), foraging and watering areas
including alluvial fans (PCE 4 and 5), and steep to very steep, rocky
terrain with el evations and slopes that provide for sheltering
| ambi ng, mating, novenent anong and between ewe groups (PCE 1), and
predat or evasi on (PCE 3)

The physical and biol ogical features essential to the conservation
of Peninsul ar bighorn sheep in Unit 3 may require special nanagenent
considerations or protection to: (1) Decrease the direct and indirect
ef fects of human di sturbance to Peninsul ar bighorn sheep and its
habitat due to recreational activity, since nost of this unit includes
| ands within Anza-Borrego Desert State Park, which is open to
recreational activities; (2) alleviate threats to Peninsul ar bi ghorn
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sheep and its habitat associated with Interstate 8, which cuts through
the southern portion of this unit and nay inpede novenent between ewe
groups; and (3) alleviate threats to Peninsul ar bighorn sheep and its
habitat associated with m ning operations at Ccotillo Mneral Mteria
Site and other mning clains that may occur in the unit. Please see the
" Speci al Managenent Considerations or Protection'' section of this
final rule for a detailed discussion of the threats to Peninsul ar

bi ghorn sheep habitat and potential managenment considerations

Effects of Critical Habitat Designation
Section 7 Consultation

Section 7(a)(2) of the Act requires Federal agencies, including the
Service, to ensure that actions they fund, authorize, or carry out are
not likely to jeopardi ze the continued existence of a |isted species or
destroy or adversely nodify designated critical habitat. Decisions by
the 5th and 9th Crcuit Courts of Appeals have invalidated our
definition of "““destruction or adverse nodification'' (50 CFR 402.02)
(see Gfford Pinchot Task Force v. U S. Fish and WIdlife Service, 378
F. 3d 1059 (9th Cr 2004) and Sierra Club v. U S. Fish and Wldlife
Service et al., 245 F.3d 434, 442F (5th Cr 2001)), and we do not rely
on this regulatory definition when anal yzi ng whether an action is
likely to destroy or adversely nodify critical habitat. Under the
statutory provisions of the Act, we determ ne destruction or adverse
nmodi fication on the basis of whether, with inplenmentation of the
proposed Federal action, the affected critical habitat would remain
functional to serve its intended conservation role for the species

Under section 7(a)(2) of the Act, if a Federal action may affect a
|isted species or its critical habitat, the responsible Federal agency
(action agency) must enter into consultation with us. As a result of
this consultation, we docunent conpliance with the requirenments of
section 7(a)(2) through our issuance of:

(1) A concurrence letter for Federal actions that nay affect, but
are not likely to adversely affect, listed species or critical habitat;
or

(2) A biological opinion for Federal actions that are likely to
adversely affect |listed species or critical habitat.

Wien we issue a biological opinion concluding that a project is
likely to jeopardize the continued existence of a |isted species or
destroy or adversely nodify critical habitat, we also provide
reasonabl e and prudent alternatives to the project, if any are
identifiable. W define "~ Reasonabl e and prudent alternatives'' at 50
CFR 402.02 as alternative actions identified during consultation that:

(1) Can be inplemented in a manner consistent with the intended
pur pose of the action;

(2) Can be inplenented consistent with the scope of the Federa
agency's legal authority and jurisdiction;

(3) Are econonically and technol ogically feasible; and

(4) Wuld, in the Director's opinion, avoid jeopardizing the
continued existence of the |isted species or
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destroying or adversely nodifying critical habitat

Reasonabl e and prudent alternatives can vary from slight project
nodi fications to extensive redesign or relocation of the project. Costs
associated with inplenenting a reasonabl e and prudent alternative are
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simlarly variable.

Regul ations at 50 CFR 402.16 require Federal agencies to reinitiate
consul tation on previously reviewed actions in instances where a new
species is listed or critical habitat is subsequently designated that
may be affected and the Federal agency has retained discretionary
i nvol venent or control over the action or such discretionary
i nvol venent or control is authorized by |aw. Consequently, Federa
agencies may need to request reinitiation of consultation with us on
actions for which formal consultation has been conpleted, if those
actions may affect subsequently |isted species or designated critica
habi t at .

Federal activities that may affect Peninsul ar bighorn sheep or its
designated critical habitat will require section 7(a)(2) consultation
under the Act. Activities on State, tribal, local or private |ands
requiring a Federal permit (such as a pernit fromthe U S. Arny Corps
of Engi neers under section 404 of the Cean Water Act (33 U S.C 1251
et seq.) or a pernmit fromus under section 10(a)(1)(B) of the Act) or
i nvol ving sone other Federal action (such as funding fromthe Federa
Hi ghway Admi ni stration, Federal Aviation Adm nistration, or the Federa
Emer gency Managenent Agency) are exanples of agency actions that nay be
subj ect to the section 7(a)(2) consultation process. Federal actions
not affecting |listed species or critical habitat, and actions on State
tribal, local, or private |lands that are not federally funded
aut hori zed, or permitted, do not require section 7(a)(2) consultations.

Application of the " Adverse Mdification'' Standard

The key factor related to the adverse nodification determnation is
whet her, with inplenentation of the proposed Federal action, the
affected critical habitat would remain functional to serve its intended
conservation role for the species. Activities that may destroy or
adversely nodify critical habitat are those that alter the physical and
bi ol ogi cal features to an extent that appreciably reduces the
conservation value of critical habitat for Peninsular bighorn sheep
General ly, the conservation role of Peninsular bighorn sheep critica
habitat units is to support viable core area popul ations.

Section 4(b)(8) of the Act requires us to briefly evaluate and
describe in any proposed or final regulation that designates critica
habitat, activities involving a Federal action that may destroy or
adversely nodify such habitat, or that may be affected by such
desi gnati on

Activities that, when carried out, funded, or authorized by a
Federal agency, nay affect critical habitat and therefore should result
in consultation for Peninsul ar bighorn sheep include, but are not
limted to

(1) Actions that would significantly reduce ongoi ng managenment and
conservation efforts that benefit Peninsul ar bi ghorn sheep on public
| ands. Such activities could include, but are not limted to, the sale,
exchange, or |ease of |ands managed by BLM or other Federal agencies
and the State of California. These activities could reduce the anpunt
of space that is available for individual and popul ati on growth and
normal behavior, as well as reduce or elimnate the nunber and extent
of sites for foraging, watering, breeding, reproduction, and rearing of
of fspring. These activities could al so reduce the opportunities
avail abl e to Federal agencies to exercise their section 7(a)(1l) of the
Act responsibilities to carry out progranms to conserve |isted species

(2) Actions that would significantly reduce the availability of or
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accessibility to seasonal ranges. Such activities could include, but
are not limted to, grazing, mning, and power |ine and road
construction activities. These activities could degrade, reduce,
fragnment, or elimnate avail able foraging resources or alter current
foraging activities of Peninsular bighorn sheep.

(3) Actions that would result in the significant expansion of dense
vegetati on comunities within Peninsular bighorn sheep habitat. Such
activities could include, but are not linted to, fire suppression.
These activities could all ow expansi on of vegetation cover such that
novenent patterns of bighorn sheep are altered by avoi dance of these
areas. Tall, dense vegetation decreases visibility for bighorn sheep
and provides cover for predators such as the nountain lion, a commobn
predat or of Peninsul ar bi ghorn sheep.

(4) Actions that would create significant barriers to novenent.
Such activities could include, but are not limted to, road
construction, residential devel opnent, and resort or canpground
facility devel opment or expansion. These activities could interfere
with novenent within and between habitats, thereby reducing the
avail ability of habitat for foraging, watering, breeding, reproduction,
sheltering, and rearing of offspring. These activities could al so
reduce opportunities for novenment between existing popul ati ons,

di spersal, and genetic interchange between ewe groups.

(5) Actions that would significantly degrade habitat or cause a
di sturbance to Peninsul ar bi ghorn sheep. Such activities could include,
but are not limted to, recreational activities, such as off-road
vehi cl e use, hiking, canping, rock clinbing, horseback riding, and
outfitter guided activities. These activities could displace ani mals
from foraging areas, water sources, and escape terrain, and coul d
i mpact the quality and quantity of forage.

Exenpti ons
Application of Section 4(a)(3) of the Act

The Sikes Act Inprovement Act of 1997 (Sikes Act) (16 U S.C. 670a)
required each mlitary installation that includes | and and water
suitable for the conservation and nmanagenent of natural resources to
conpl ete an integrated natural resources managenent plan (I NRWP) by
Novenber 17, 2001. An INRWP integrates inplenmentation of the mlitary
m ssion of the installation with stewardship of the natural resources
found on the base. Each | NRWP incl udes:

An assessnment of the ecol ogi cal needs on the installation,
including the need to provide for the conservation of |isted species;
A statenent of goals and priorities;
A detail ed description of managenent actions to be
i mpl emented to provide for these ecol ogi cal needs; and
A nonitoring and adaptive managenent plan.

Anong ot her things, each INRWP nust, to the extent appropriate and
applicable, provide for fish and wildlife nanagenent; fish and wildlife
habi t at enhancenment or nodification; wetland protection, enhancenent,
and restoration where necessary to support fish and wildlife; and
enforcenent of applicable natural resource | aws.

The National Defense Authorization Act for Fiscal Year 2004 (Pub.
L. 108-136) amended the Act to linmt areas eligible for designation as
critical habitat. Specifically, section 4(a)(3)(B)(i) of the Act (16
U S. C 1533(a)(3)(B)(i)) now provides: "~"“The Secretary shall not
designate as critical habitat any |ands or other geographical areas
owned or controlled by the Departnent of Defense, or designated for its
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use, that
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are subject to an integrated natural resources managenent plan prepared
under section 101 of the Sikes Act (16 U.S.C. 670a), if the Secretary
determines in witing that such plan provides a benefit to the species
for which critical habitat is proposed for designation.''

There are no Departnent of Defense lands with a conpleted | NRW
within the critical habitat designation.

Excl usi ons Under Section 4(b)(2) of the Act
Application of Section 4(b)(2) of the Act

Section 4(b)(2) of the Act states that the Secretary nust designate
and revise critical habitat on the basis of the best available
scientific data after taking into consideration the econom c inpact,
national security inpact, and any other relevant inpact of specifying
any particular area as critical habitat. The Secretary may exclude an
area fromcritical habitat if he determines that the benefits of such
excl usi on outwei gh the benefits of specifying such area as part of the
critical habitat, unless he determi nes, based on the best scientific
data available, that the failure to designate such area as critical
habitat will result in the extinction of the species. |In meking that
determ nation, the legislative history is clear that the Secretary has
broad di scretion regardi ng which factor(s) to use and how nmuch wei ght
to give to any factor. In the follow ng sections, we address a nunber
of general issues that are relevant to our analysis under section
4(b)(2) of the Act.

Econom ¢ Anal ysi s

Fol I owi ng the publication of the proposed revised critical habitat
desi gnation, we conducted an econonic analysis to estimate the
potential econom c effect of the designation. The draft econonic
anal ysis (DEA;, dated June 9, 2008) was made available for public review
and comment from August 26, 2008, to October 27, 2008 (73 FR 50498).
Substanti ve comments and infornation received on the DEA are sumari zed
above in the "“Public Comment'' section and are incorporated into the
final analysis, as appropriate. Taking any rel evant new i nfornation
into consideration, the Service conpleted a final econom c analysis
(FEA) (dated Novenber 25, 2008) of the designation that updates the DEA
by renoving inpacts that were not considered probable or likely to
occur.

The primary purpose of the economic analysis is to estimate the
potential increnental economic inpacts associated with the designation
of critical habitat for Peninsul ar bighorn sheep. This information is
intended to assist the Secretary in maki ng deci sions about whether the
benefits of excluding particular areas fromthe designation outweigh
the benefits of including those areas in the designation. The econonic
anal ysis considers the econom c efficiency effects that may result from
the designation. In the case of habitat conservation, efficiency
effects generally reflect the " “opportunity costs'' associated with the
conmi tnent of resources to conply with habitat protection neasures
(such as |l ost econom c opportunities associated with restrictions on
| and use).

The economic anal ysis al so addresses how potential econom c inpacts
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are likely to be distributed, including an assessnent of any |ocal or
regional inpacts of habitat conservation and the potential effects of
conservation activities on government agencies, private businesses, and
i ndi vidual s. The economi c anal ysis measures | ost economic efficiency
associated with residential and comercial devel opnent and public
projects and activities, such as econonic inpacts on water managenent
and transportation projects, Federal |ands, snall entities, and the
energy industry. This information can be used by the Secretary to
assess whether the effects of the designation m ght unduly burden a
particul ar group or econom c sector. Finally, the econonmic analysis

| ooks retrospectively at costs that have been incurred since the date
we |isted the Peninsular bighorn sheep as endangered (March 18, 1998
63 FR 13134), and considers those costs that may occur in the years
following the revised designation of critical habitat, with the
tineframes for this analysis varying by activity.

The econonic anal ysis focuses on the direct and indirect costs of
the rule. However, econonmic inpacts to land use activities can exist in
the absence of critical habitat. These inpacts may result from for
exanpl e, local zoning |laws, State and natural resource |aws, and
enf or ceabl e managenent pl ans and best managenent practices applied by
other State and Federal agencies. Economic inpacts that result from
these types of protections are not included in the analysis as they are
considered to be part of the regulatory and policy baseline

The economnic anal ysis exanm nes activities taking place both within
and adj acent to the designation. It estimates inpacts based on
activities that are ““reasonably foreseeable'' including, but not
limted to, activities that are currently authorized, permtted, or
funded, or for which proposed plans are currently available to the
public. Accordingly, the analysis bases estimates on activities that
are likely to occur within a 20-year tinefrane, fromwhen the proposed
rul e became avail able to the public (Cctober 10, 2007, 72 FR 57740)

The 20-year tinefranme was chosen for the anal ysis because, as the tine

hori zon for an econonic anal ysis is expanded, the assunptions on which

the projected nunmber of projects and cost inpacts associated with those
projects are based becone increasingly specul ative

The economic analysis is intended to quantify the baseline and
incremental economic inpacts of all potential conservation efforts for
Peni nsul ar bi ghorn sheep associated with the following activities: (1)
Habi t at managenent; (2) developrment; (3) mining; (4) recreation; (5)
transportation; and (6) utility construction. Baseline inpacts include
the potential econonic inpacts of all actions relating to the
conservation of the Peninsular bighorn sheep, including costs
associ ated with sections 7, 9, and 10 of the Act. Baseline inpacts also
include the econonic inpacts of protective neasures taken as a result
of other Federal, State, and local |laws that aid habitat conservation
in the area evaluated in the DEA. |In other words, those inpacts
associated with the listing of the species and not associated with
critical habitat. Incremental inpacts are those potential future
econom c inpacts of conservation actions relating to the designation of
critical habitat; these inpacts would not be expected to occur w thout
the designation of critical habitat.

Basel i ne econonic inpacts are those inpacts that result from
listing and other conservation efforts for Peninsul ar bighorn sheep
Conservation efforts related to devel opment activities constitute the
majority of total baseline costs to areas proposed for critical habitat
(rmore than 70 percent). Mning-rel ated i npacts conprise 20 percent of
the inpacts; these inpacts result frompotential conservation effort
costs associated with mne operations. Recreation and habitat
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managenent rel ated i npacts conprise about 9 percent of the inpacts.
Post - desi gnati on baseline inpacts are estimated to be approxi nmately
$92.5 nmillion in present value ternms using a 3 percent discount rate
($6.22 mllion annualized) over the next 20 years (2008 to 2027) in
areas proposed as critical habitat (not including areas proposed or
consi dered for exclusion under section 4(b)(2) of the Act). Stated in
other terms, these post-designation baseline inpacts are estimated to
be approximately $67.4 nillion ($6.36 mllion annualized) in
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present value terns using a 7 percent discount rate

Post - desi gnati on baseline inpacts for areas proposed for exclusion
are cal cul ated separately from areas proposed as critical habitat.
These inpacts are related to continued habitat nanagenent practices
wi t hin areas nmanaged by the Agua Caliente Band of Cahuilla Indians
Tribe and are estinmated to be approxi mately $499, 000 ($33, 500
annual i zed) using a 3 percent discount rate. Stated in present val ue
terns using a 7 percent discount rate, these inpacts are estimated at
$369, 000 ($34,800 annual i zed). Additionally, post-designation baseline
i mpacts for areas considered for exclusion were cal cul ated separately
from areas proposed as critical habitat. These inpacts are related to
habi t at managenent, devel opnent, and transportation, and are esti nated
to be approximately $86.3 nmillion ($4.95 nmillion annualized) using a 3
percent discount rate. Assuming a 7 percent discount rate, post-
desi gnation baseline inpacts are estimated at $59.7 mllion ($5.15
mllion annualized).

The nejority of potential incremental inpacts attributed to the
proposed revised critical habitat designation are related to habitat
managenent conservation efforts. The econom ¢ anal ysis estimates
potential increnental economic inpacts in areas proposed as revised
critical habitat over the next 20 years to be $411, 000 ($27, 600
annual i zed) assumng a 3 percent discount rate (not including areas
proposed or considered for exclusion under section 4(b)(2) of the Act).
Assuming a 7 percent discount rate, these inpacts were estimated to be
approxi mately $306, 000 ($28,900 annualized).

Increnental inmpacts for the tribal |ands proposed for exclusion in
the proposed revised critical habitat rule were cal cul ated separately
fromother areas proposed as critical habitat. These inpacts are
related to habitat managenment and devel opment and were estimated to be
approximately $11.3 million ($758,000 annualized) assuming a 3 percent
di scount rate. Assuming a 7 percent discount rate, incremental inpacts
for areas proposed for exclusion are estinmated at $8.31 nillion
($785,000 annualized). Additionally, incremental inpacts for areas
consi dered for exclusion (Coachella Valley MSHCP) in the proposed
revised critical habitat rule were al so cal cul ated separately from
areas proposed as critical habitat. These inmpacts are related to
forecast section 7 consultations and were estimated to be approxi mately
$8, 850 ($595 annualized) assuming a 3 percent discount rate. Assuning a
7 percent discount rate, increnental inpacts for areas considered for
exclusion were estimated at $7,920 ($747 annual i zed).

The economic anal ysis considers both econom c efficiency and
distributional effects. In the case of habitat conservation, efficiency
effects generally reflect the " “opportunity costs'' associated with the
conmmi tnment of resources to conply with habitat protection neasures
(such as | ost econom c opportunities associated with restrictions on
I and use). The econonic analysis al so addresses how potential econonic
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impacts are likely to be distributed, including an assessnment of any
| ocal or regional inpacts of habitat conservation and the potentia
ef fects of conservation activities on governnent agencies, private
busi nesses, and individuals. The anal ysis neasures |ost econonic
efficiency associated with residential and commercial devel opnent and
public projects and activities, such as econonic inpacts on water
managenent and transportation projects, Federal |ands, snmall entities
and the energy industry. This information can be used by deci sion-
makers to assess whether the effects of the revised designation m ght
unduly burden a particular group or econom c sector

The Service conpleted a final econom c anal ysis (FEA) (Novenmber 25
2008) of the proposed designation that updates the DEA by renoving
i mpacts that were not considered probable or likely to occur. The FEA
estimates that the potential economc effects of actions relating to
the conservation of this DPS, including costs associated with sections
4, 7, and 10 of the Act (baseline costs, not attributable to critica
habitat), over the next 20 years will be $92.5 nillion applying a 3
percent discount rate, or $67.4 million using a discount rate of 7
percent. The FEA also estimates total costs attributable solely to the
designation of critical habitat for Peninsular bighorn sheep
(incremental costs) to be $411, 000 (present value at a 3 percent
di scount rate). After consideration of the inpacts under section
4(b)(2) of the Act, we have not excluded any areas fromthe fina
critical habitat designations based on the identified econom c inpacts.

The final economc analysis is available at http://
www. regul ati ons. gov or upon request fromthe Carlsbad Fish and Wldlife
O fice (see ADDRESSES section).

Benefits of Designating Critical Habitat

The process of designating critical habitat as described in the Act
requires that the Service identify those |ands within the geographica
area occupi ed by the species at the time of listing on which are found
the physical or biological features essential to the conservation of
the species that may require special nanagenent considerations or
protection, and those areas outside the geographical area occupi ed by
the species at the tine of listing that are essential for the
conservation of the species. In identifying those | ands, the Service
must consider the recovery needs of the species, such that, on the
basis of the best scientific data available at the tinme of designation,
the habitat that is identified, if protected or nanaged appropriately,
coul d provide for the survival and recovery of the species

The identification of areas that contain features essential to the
conservation of the species that can, if nanaged or protected, provide
for the recovery of a species, is beneficial. The process of proposing
and finalizing a critical habitat rule provides the Service with the
opportunity to determ ne the physical and biol ogical features essenti al
to the conservation of the species within the geographical area
occupi ed by the species at the time of listing, as well as to determ ne
other areas essential for the conservation of the species. The
desi gnati on process includes peer review and public conment on the
identified physical and biological features and areas. This process is
val uabl e to | and owners and nanagers in devel opi ng conservation
managenment plans for identified areas, as well as any other occupied
habitat or suitable habitat that may not be included in the areas the
Service identifies as nmeeting the definition of critical habitat

The consul tation provisions under section 7(a)(2) of the Act

http:/frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi 2dbname=2009_register& docid=fr14ap09-20 (91 of 144)4/22/2010 2:55:40 PM


http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://www.regulations.gov
http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://www.regulations.gov

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi 2dbname=2009_register& docid=fr14ap09-20

constitute the regulatory benefits of critical habitat. As discussed
above, Federal agencies nust consult with the Service on actions that
may affect critical habitat and nust avoid destroying or adversely

modi fying critical habitat. Federal agencies nust also consult with us
on actions that may affect a listed species and refrain from
undertaking actions that are likely to jeopardize the continued

exi stence of such species. The analysis of effects to critical habitat
is a separate and different analysis fromthat of the effects to the
speci es. Therefore, the difference in outconmes of these two anal yses
represents the regulatory benefit of critical habitat. For sone
species, and in sone locations, the outcome of these analyses will be
simlar, because effects to habitat will often result in effects to the
speci es. However, the regulatory standard is different, as the jeopardy
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anal ysis investigates the action's inmpact on survival and recovery of
the species, while the adverse nodification analysis investigates the
action's effects to the designated habitat's contribution to
conservation. This will, in many instances, lead to different results
and different regulatory requirements. Thus, critical habitat
desi gnations may provide greater benefits to the recovery of a species
than would listing al one

There are two limtations to the regulatory effect of critica
habitat. First, a consultation is only required where there is a
Federal nexus (an action authorized, funded, or carried out by any
Federal agency)--if there is no Federal nexus, the critical habitat
designation of private lands itself does not restrict any actions that
destroy or adversely nodify critical habitat. Second, the designation
only limts destruction or adverse nodification. By its nature, the
prohi bition on adverse nodification is designed to ensure that the
conservation role and function of those areas that contain the physica
and bi ol ogi cal features essential to the conservation of the species or
of unoccupi ed areas that are essential for the conservation of the
speci es are not appreciably reduced. Critical habitat designation
al one, however, does not require private property owners to undertake
specific steps toward recovery of the species

Once an agency determines that consultation under section 7(a)(2)
of the Act is necessary, the process may conclude informally when the
Service concurs in witing that the proposed Federal action is not
likely to adversely affect critical habitat. However, if we deternine
through informal consultation that adverse inpacts are likely to occur,
then formal consultation is initiated. Formal consultation concl udes
with a biological opinion issued by the Service on whether the proposed
Federal action is likely to result in destruction or adverse
nodi fication of critical habitat.

For critical habitat, a biological opinion that concludes in a
determ nati on of no destruction or adverse nodification may contain
di scretionary conservation reconmendations to mnimze adverse effects
to primary constituent elenments, but it would not suggest the
i mpl ement ati on of any reasonable and prudent alternative. W suggest
reasonabl e and prudent alternatives to the proposed Federal action only
when our biol ogical opinion results in an adverse nodification
concl usi on

As stated above, the designation of critical habitat does not
require that any managenent or recovery actions take place on the |ands
included in the designation. Even in cases where consultation is
initiated under section 7(a)(2) of the Act, the end result of
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consultation is to avoid jeopardy to the species and adverse
nmodi fication of its critical habitat, but not necessarily to manage
critical habitat or institute recovery actions on critical habitat.
Conversely, voluntary conservation efforts inplenmented through
managenent plans institute proactive actions over the |ands they
enconpass and are put in place to remove or reduce known threats to a
species or its habitat and, therefore, inplenent recovery actions

We believe that in nmany instances the regul atory benefit of
critical habitat is nminiml when conpared to the conservation benefit
that can be achi eved through inplenenting Habitat Conservation Pl ans
(HCPs) under section 10 of the Act or other habitat managenent plans.
The conservati on achi eved through such plans is typically greater than
what we achi eve through nultiple site-by-site, project-by-project,
section 7(a)(2) consultations involving consideration of critica
habi tat. Managenent plans commit resources to inplenent |ong-term
managenment and protection to particular habitat for at |east one and
possibly other listed or sensitive species. Section 7(a)(2)
consul tations only conmt Federal agencies to preventing adverse
nmodi fication of critical habitat caused by the particul ar project, and
they are not committed to provi de conservation or |ong-termbenefits to
areas not affected by the proposed action. Thus, inplenentation of an
HCP or mmnagenent plan that incorporates enhancenent or recovery as the
managenent standard may often provide as nuch or nore benefit than a
consultation for critical habitat designation

Anot her benefit of including lands in critical habitat is that
designation of critical habitat serves to educate | andowners, State and
| ocal governnents, and the public regarding the potential conservation
val ue of an area. This hel ps focus and pronote conservation efforts by
other parties by clearly delineating areas of high conservation val ue
for Peninsular bighorn sheep. In general, critical habitat designation
al ways has educational benefits; however, in sonme cases, they may be
redundant with other educational effects. For exanple, HCPs have
significant public input and may | argely duplicate the educationa
benefits of a critical habitat designation. Including lands in critica
habitat also would inform State agenci es and | ocal governnents about
areas that could be conserved under State |aws or |ocal ordinances

Conservation Partnershi ps on Non-Federal Lands

Most federally listed species in the United States will not recover
wi t hout cooperation of non-Federal |andowners. Mre than 60 percent of
the United States is privately owned (National WIderness Institute
1995), and at |east 80 percent of endangered or threatened species
occur either partially or solely on private lands (Crouse et al. 2002,
p. 720). Stein et al. (1995, p. 400) found that only about 12 percent
of listed species were found al nbst exclusively on Federal lands (90 to
100 percent of their known occurrences restricted to Federal |ands) and
that 50 percent of federally listed species are not known to occur on
Federal |ands at all

G ven the distribution of listed species with respect to | and
owner shi p, conservation of |isted species in nmany parts of the United
States is dependent upon working partnerships with a wide variety of
entities and the voluntary cooperation of many non-Federal |andowners
(Wl cove and Chen 1998, p. 1407; Crouse et al. 2002, p. 720; Janes
2002, p. 271). Building partnerships and pronoting voluntary
cooperation of |andowners are essential to understanding the status of
speci es on non-Federal |ands, and are necessary to inplenment recovery
actions such as reintroducing listed species, habitat restoration, and
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habi tat protection.

Many non- Federal | andowners derive satisfaction fromcontributing
to endangered species recovery. W pronpte these private-sector efforts
through the Department of the Interior's Cooperative Conservation
phi | osophy. Conservation agreenments with non-Federal |andowners (HCPs
saf e harbor agreenents, other conservation agreenents, easenents, and
State and | ocal regul ati ons) enhance speci es conservation by extending
speci es protections beyond those avail abl e through section 7
consultations. In the past decade, we encouraged non- Federal | andowners
to enter into conservation agreenments, based on a view that we can
achi eve greater species conservati on on non-Federal |and through such
partnershi ps than we can through regul atory net hods (Decenber 2, 1996
61 FR 63854).

Many private | andowners, however, are wary of the possible
consequences of encouragi ng endangered species to their property, and
there is mounting evidence that sone regulatory actions by the Federa
Governnent, while well-intentioned and required by |law, can
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(under certain circunstances) have uni ntended negative consequences for
the conservation of species on private lands (WIcove et al. 1996, pp.
5-6; Bean 2002, pp. 2-3; Conner and Mathews 2002, pp. 1-2; Janes 2002
pp. 270-271; Koch 2002, pp. 2-3; Brook et al. 2003, pp. 1639-1643).
Many | andowners fear a decline in their property value due to real or
perceived restrictions on | and-use options where threatened or
endanger ed species are found. Consequently, harboring endangered
species is viewed by many | andowners as a liability. This perception
results in anti-conservation incentives because nai ntai ning habitats
that harbor endangered species represents a risk to future economc
opportunities (Main et al. 1999, pp. 1264-1265; Brook et al. 2003, pp.
1644- 1648)

According to some researchers, the designation of critical habitat
on private lands significantly reduces the likelihood that |andowners
wi || support and carry out conservation actions (Main et al. 1999, p
1263; Bean 2002, p. 2; Brook et al. 2003, pp. 1644-1648). The magnitude
of this negative outconme is greatly anplified in situations where
active nmanagenent neasures (such as reintroduction, fire nanagenent,
and control of invasive species) are necessary for species conservation
(Bean 2002, pp. 3-4). W believe that the judicious exclusion of
specific areas of non-federally owned | ands fromcritical habitat
desi gnations can contribute to species recovery and provi de a superior
| evel of conservation than critical habitat alone

The purpose of designating critical habitat is to contribute to the
conservation of threatened and endangered species and the ecosystens
upon whi ch they depend. The outcome of the designation, triggering
regul atory requirements for actions funded, authorized, or carried out
by Federal agencies under section 7(a)(2) of the Act, can sonetines be
counterproductive to its intended purpose on non-Federal |ands. Thus
the benefits of excluding areas that are covered by partnerships or
vol untary conservation efforts can often be high

Benefits of Excluding Lands Wth HCPs or O her Approved Managenent
Pl ans

The benefits of excluding |ands with HCPs or other approved | ong-
term managenment plans fromcritical habitat designation include
relieving | andowners, conmunities, and counties of any additiona
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regul atory burden that might be inposed as a result of the critica
habi t at designation. Myst HCPs and ot her conservation plans take nmany
years to devel op, and upon conpletion, are consistent with the recovery
obj ectives for listed species that are covered within the plan area
Many al so provide conservation benefits to unlisted sensitive species

I nposi ng an additional regulatory review as a result of the designation
of critical habitat may undermine our efforts and partnerships as well.
Qur experience in inmplenenting the Act has found that designation of
critical habitat within the boundari es of nanagenent plans that provide
conservation neasures for a species is a disincentive to many entities
which are either currently devel opi ng such plans, or contenplating
doing so in the future, because one of the incentives for undertaking
conservation is greater ease of permtting where listed species are
affected. Addition of a new regulatory requirenent woul d renove a
significant incentive for undertaking the tine and expense of
managenent pl anni ng.

A rel ated benefit of excluding |ands covered by approved HCPs and
managenent plans that cover |listed species fromcritical habitat
designation is the unhindered, continued ability it gives us to seek
new partnerships with future plan participants, including States
counties, local jurisdictions, conservation organi zations, and private
| andowner s, which together can inplenent conservation actions that we
woul d be unabl e to acconplish otherw se. Designating |ands within
approved nmanagenent plan areas as critical habitat would likely have a
negative effect on our ability to establish new partnerships to devel op
these plans, particularly plans that address |andscape-Ieve
conservation of species and habitats. By excluding these | ands, we
preserve our current partnershi ps and encourage additional conservation
actions in the future.

Both HCPs and Natural Communities Conservation Plan (NCCP)-HCP
applications require consultation, which would review the effects of
all HCP-covered activities that m ght adversely inpact the species
under a jeopardy standard, including possibly significant habitat
nmodi fication, even without the critical habitat designation
Additionally, all other Federal actions that may affect the listed
species still require consultation under section 7(a)(2) of the Act,
and we review these actions for possibly significant habitat
nodi fication in accordance with the jeopardy standard under section
7(a)(2) of the Act.

Information provided in the previous sections applies to all the
foll owi ng discussions of benefits of inclusion or exclusion of critica
habi t at .

Application of Section 4(b)(2)--CQher Relevant I|npacts--Conservation
Par t ner shi ps

Section 4(b)(2) of the Act allows the Secretary to exclude areas
fromecritical habitat for other relevant inpacts if he determ nes that
the benefits of such exclusion outweigh the benefits of specifying such
area as part of critical habitat, unless he determ nes, based on the
best scientific data available, that the failure to designate such area
as critical habitat will result in the extinction of the species. As
di scussed above in the " Conservati on Partnershi ps on Non-Federa
Lands'' section, we believe that designation can negatively inpact the
wor ki ng rel ati onshi ps and conservation partnerships we have formed with
private | andowners. The Service recogni zes that 80 percent of
endangered or threatened species occur either partially or solely on
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private lands (Crouse et al. 2002) and we will only achieve recovery of
federally listed species with the cooperation of private | andowners

In maki ng the follow ng exclusions, we evaluated the benefits of
desi gnating these non-Federal |ands that may not have a Federal nexus
for consultation while considering if our existing partnerships have
resulted, or will result, in greater conservation benefits to the
Peni nsul ar bi ghorn sheep and the physical or biological features
essential to its conservation than a critical habitat designation. As
di scussed in the ""Benefits of Designating Critical Habitat'' section
above, conservation partnerships that result in inplementation of an
HCP or ot her managenent plan that considers enhancenent or recovery as
t he nanagenent standard often provide as nmuch or nore benefit than
consultation for critical habitat designation (the primary benefit of a
desi gnation).

In considering the benefits of including lands in a designation
that are covered by a current HCP or other nanagenent plan, we eval uate
a nunber of factors to help us determine if the plan provides
equi val ent or greater conservation benefit than would likely result
fromconsultation on a designation

(1) Wiether the plan is conplete and provides protection from
destruction or adverse nodification

(2) Whether there is a reasonabl e expectation the conservation
managenent strategies and actions will be inplenented for the
foreseeabl e future, based on past practices, witten guidance, or
regul ati ons; and

(3) Wether the plan provides conservation strategi es and neasures
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consistent with currently accepted principles of conservation biol ogy.
We bal ance the benefits of inclusion against the benefits of

excl usion by considering the benefits of preserving partnerships and

encour agi ng devel opment of additional HCPs and ot her conservation plans

in the future

Excl usi on of Agua Caliente Band of Cahuilla Indians Tribal Lands

The Agua Caliente Band of Cahuilla Indian's Reservation enconpasses
over 31,400 acres (12,707 ha) of land in the Coachella Valley,
Ri versi de County, California (MBA 2001, p. 1-6). The Reservation
contains tribal trust land, allotted trust land, and both tribal and
non-1Indian fee land, which is in a checkerboard pattern and
i nterspersed anong public | ands owned or under the control of various
Federal and state agencies, and privately owned | and under the
jurisdiction of the County of Riverside or one of three nunicipalities
(the cities of Palm Springs, Cathedral Cty, and Rancho M rage) (MBA
2001, p. 1-6). The reservation includes 19,200 ac (7,770 ha), or 15
percent, of nodel ed Peni nsul ar bi ghorn sheep habitat w thin the
Coachel l a Val l ey (MBA 2001, p. 4-4). The Tribe regularly coordinates
and works with the Service to ensure maxi mum protection of tribal trust
resources, naenaging activities in such a way as to ensure conpliance
with the Act (MBA 2001, p. ES-2). This cooperative relationship
provides the Tribe an opportunity to acknow edge the Service's duty and
authority while preserving tribal sovereignty and honoring traditiona
tribal |and management practices

The Tribe identified 16 sensitive wildlife species (including
Peni nsul ar bi ghorn sheep) and two sensitive plant species that are
covered by the conservation recommendations included in the 2001 Triba
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Conservation Strategy (MBA 2001, p. ES-4). This conservation strategy
includes: (1) Establishnment of two Conservation Areas from which a

Habi tat Preserve shall either be created or funded; and (2)
conservation nmeasures for covered species (MBA 2001, p. ES-4). One of
the conservation areas is the Muntains and Canyons Conservation Area
(MCCA) fromwhich a nultiple species Habitat Preserve will be created,
the mai n conponent of the 2001 Tribal Conservation Strategy (MBA 2001,
p. 5-1). The MCCA includes core habitat for Peninsular bighorn sheep in
the San Jacinto and Santa Rosa Mountai ns, including undevel oped canyon
nout hs and al luvial fans (MBA 2001, p. 5-2). The other conservation
area is the Valley Floor Conservation Area, which applies a devel opnent
mtigation fee programto fund acquisition of a Habitat Preserve
benefitting species known to exist on the valley floor (MBA 2001, p. 5-
1). The conservation nmeasures include avoi dance and m nim zation
nmeasures, assurances for establishnment of the Habitat Preserve,

adapti ve managenent and nonitoring, inplenentation and funding,
amendrment procedures, and conditions for changed and unforeseen
circumst ances (MBA 2001, p. ES-4).

Habi tat conservation within the MCCA has, to sone extent, already
been established by the Tribe with the creation of the Indian Canyons
Heritage Park and controlled access to Tahquitz Canyon (MBA 2001, p. 5-
2). Existing tribal conservation programs for |ndian Canyons Heritage
Park and Tahquitz Canyon (the |ndian Canyons Master Plan and Tahquitz
Canyon Wetl and Conservation Plan, respectively) reflect the inportance
of natural resources to the Tribe and the Tribe's intent and ability to
manage these resources (MBA 2001, p. 5-2). The Tribe will continue to
manage these areas for their habitat val ues, including protection of
covered species (MBA 2001, p. 5-2). Peninsular bighorn sheep, several
of the covered species, and natural comunities protected within the
2001 Tri bal Conservation Strategy are known to occur in these canyon
areas (MBA 2001, p. 5-2). Together these protected canyon areas provide
over 2,600 ac (1,052 ha) of habitat to covered species (MBA 2001, p. 5-
2).

The primary goal of the Indian Canyons Heritage Park is to provide
for long-termpreservation of mgjor natural and cultural resources (MBA
2001, p. 5-9). Secondary objectives are to preserve the ecol ogi cal
setting for the unique pal moases, and to preclude any devel opnent in
the park that coul d have negative inpacts (MBA 2001, p. 5-9). Qher
obj ectives are to restore the oases to their pristine ecol ogical
condi tion; provide adequate interpretation of the cultural resources;
and provi de adequate vehicular, foot, and equestrian access to the area
(MBA 2001, p. 5-9). The mmnagenent plan devel oped for the Indian
Canyons Heritage Park (Dangernmond G oup, 2002) enphasizes the
preservation of the follow ng key habitats: wetland and riparian
habitats found in canyons; desert scrub conmunities at the nouth of the
Pal m Canyon in the northern reaches of the Indian Canyons Heritage Park
boundari es; and the Peninsul ar bighorn sheep migration corridor that
runs east-west between the San Jacinto and Santa Rosa Mountains (MBA
2001, p. 5-9).

Tahquitz Canyon is located in the San Jaci nto Muntains north of
I ndi an Canyon Heritage Park (MBA 2001, p. 5-10). The Tri be owns
approxi mately 500 ac (202 ha) that includes Tahquitz Canyon and the
alluvial fan at the nouth of the canyon (MBA 2001, p. 5-11). In the
1990's, the Tribe conm ssioned a program ained at the restoration of
Tahquitz Creek (MBA 2001, p. 5-10). Litter and other debris were
removed, the effects of vandalismwere mtigated, and human access to
the area was controlled by gating the entrance to the canyon and
i mpl ementing regular patrols by Tribal Rangers (MBA 2001, p. 5-10). To
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ensure the continued protection and restoration of the Tahquitz Canyon
area, the Tribe prepared a Wetl ands Conservation Plan (Connolly and
Associ ates, 2000). Wth the plan's adoption, the Tribe formalized its
goal s toward the mai ntenance and preservation of Tahquitz Canyon
including utilizing various neasures to control the influx of exotic
pl ant species (MBA 2001, p. 5-10)

The 2001 Tribal Conservation Strategy provides adequate certainty
that the Habitat Preserve will provide sufficient nmitigation for
speci es inpacts and provide for conservation of the covered species and
their habitat by neeting the follow ng objectives: (1) Protecting a
m ni mum of 90 percent of the habitat in the MCCA for each of the
covered species and natural comunities addressed in the 2001 Tri bal
Conservation Strategy; (2) maintaining the viability of essentia
ecol ogi cal processes; and (3) maintaining the viability of Iinkages
within conservation areas (MBA 2001, p. 5-13). Species specific
avoi dance and mini m zation neasures for Peninsular bighorn sheep
include the follow ng

(1) Construct fences for projects adjacent to Peninsular bighorn
sheep habitat to exclude sheep fromurban areas where they m ght
ot herwi se use urban sources of food and water

(2) Avoid the use of non-native vegetation al ong unfenced habitat
interfaces where it may attract or concentrate bi ghorn sheep

(3) Promote the use of locally native vegetation and Iimt the
pl anting of exotic species to areas not accessibl e by bighorn sheep

(4) Discourage the use of plants known to invade and degrade
Peni nsul ar bi ghorn sheep habitat;

(5) Prohibit the use of any known toxic plants where they may be
accessible to sheep or nay potentially invade bi ghorn sheep habitat;
(6) Prohibit illumnation of nmountain slopes with artificial

I'ighting; and
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(7) Elimnate bluetongue and ot her vector-carried di seases by
conplying with the University of California guidelines for water
features in new projects (MBA 2001, p. 5-28 and 5-29). Additionally,
the Tribe commits to cooperating with State and Federal |and managenent
agencies to develop and inplenment a trails nanagenent programthat
reduces or elimnates trail-related activities that are detrinental to
Peni nsul ar bi ghorn sheep habitat (MBA 2001, p. 5-28 and 5-29)

The Draft Agua Caliente Band of Cahuilla Indians Trail Plan (Trails
Managenent Pl an), dated October 1, 2000, is currently being inplenented
and was devel oped by the Tribe to provide trails use throughout the
Reservation, including Peninsular bighorn sheep habitat. The Trails
Managenent Plan is conpatible with bighorn sheep conservation goals as
wel | as affording a reasonable | evel of access to the public (MBA 2001,
p. 4-4). Managenent of trails on tribal |lands nay include trail re-
routings, limtations on trail use, and seasonal closures for sone
areas to benefit Peninsular bighorn sheep and other wildlife by
decreasi ng human i npact on habitat and disturbance to wildlife (MBA
2001, p. 4-4)

The Tribe is currently cooperating with the Service to finalize the
2007 draft Tribal HCP, which enconpasses and updates the existing 2001
Tribal Conservation Strategy, as well as includes all of the other
exi sting managenent plans described above that provide conservation to
Peni nsul ar bi ghorn sheep and their habitat. The 2007 draft Tribal HCP
covers approxi mately 36,720 ac (14,860 ha) of tribal |ands (conpared to
31,400 acres (12,707 ha) in the 2001 Tribal Conservation Strategy, an
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increase of 5,320 acres (2,153 ha)), and includes conservation for 23
sensitive and federally listed species (" "covered species'') (Helix
Envi ronnment al Pl anni ng 2007, p. ES-4). The prinary conservation
nechani sm provi ded by the 2007 draft Tribal HCP is the protection of
significant areas of covered species habitat through creation of a
habi tat preserve and adoption of new devel opnent standards (Helix
Envi ronnment al Pl anni ng 2007, p. ES-1)

The Tribe's purposes in adopting the 2007 draft Tribal HCP are to:
(1) Continue to exercise its long-standing tradition as a | and use
manager and steward of the natural resources in and around the
Reservation by assuming a role as the primary manager of such resources
and the | and uses that inpact them and (2) establish consistency and
stream ine permtting requirements with respect to protected species by
establ i shing one process that the Tribe oversees and inplenents (Helix
Envi ronnment al Pl anni ng 2007, p. ES-1). In summary, the 2007 draft
Tribal HCP will streamline the conservation for Peninsul ar bighorn
sheep and ot her covered species by incorporating and updating the
conservation and nmanagenent practices identified in the existing
managenent plans that have been inplenented throughout the reservation
to date.

We are currently processing the Tribe's application for a section
10(a) (1) (B) permt based on the 2007 draft Tribal HCP. W published a
Notice of Availability for public review and comment in the Federa
Regi ster on Cctober 12, 2007, with the public conment period closing
January 10, 2008. The approxinmately 4,790 ac (1,938 ha) of tribal |ands
incritical habitat Units 1 (4,323 ac (1,749 ha)) and 2A (467 ac (189
ha)) fall within the 2007 draft Tribal HCP area. The Tribe's goals for
conservation of Peninsular bighorn sheep are: (1) Conserving habitat
within the 2007 draft Tribal HCP plan area (PCEs 1, 2, 3, 4, and 5);

(2) maintaining connectivity, preventing fragnentation, and allow ng
novenent wi thin key |inkage areas (PCEs 1 and 4); and (3) adaptively
managi ng habitat quality and subpopul ati ons/ewe groups to alleviate
threats in the 2007 draft Tribal HCP plan area (Helix Environmenta
Pl anni ng 2007, p. 4-8).

The 2007 draft Tribal HCP and associated inplenenting agreenent,
when finalized, will inpose mnimzation and mtigation requirenments in
order to facilitate assenbly of the habitat preserve and assure
m nimzation and mitigation for inpacts to covered species, including
Peni nsul ar bi ghorn sheep. This will provide for significant
preservation and nmanagenent of the physical and biol ogical features
essential to the conservation of Peninsul ar bighorn sheep and will help
reach the recovery goals for this DPS. The 2007 draft Tribal HCP is
conprehensi ve and addresses a broad range of managenment needs at the
preserve and species levels that are intended to reduce the threats to
Peni nsul ar bi ghorn sheep

Peni nsul ar bi ghorn sheep are primarily threatened by the direct and
indirect effects of devel opnent and expansion of urban areas; hunan
di sturbance related to recreation; construction of roadways and power
lines; and mineral extraction and mining operations. In order to renove
or reduce threats to Peninsul ar bighorn sheep and the physical and
bi ol ogi cal features essential to the conservation of this DPS
conservation objectives of the 2007 Draft Tribal HCP for Peninsul ar
bi ghorn sheep include the follow ng

(1) Ensure inplenmentation of the 2007 draft Tribal HCP is
consistent with the recovery plan (Service 2000);

(2) Conserve a mnimumof 17,692 ac (7,160 ha) of habitat within
the plan area
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(3) Conserve 100 percent of Use Areas (areas defined by the 2007
draft Tribal HCP to have high functional val ue)

(4) Conserve | and necessary to namintain |inkages/connectivity,;

(5) Mnimze direct and indirect inpacts fromcovered activities by
ensuring inplenmentati on of devel opnent standards, including avoi dance
and minim zation nmeasures

(6) Mnimze inpacts fromrecreational activities;

(7) Alleviate threat of disease transfer fromlivestock or
nonnative wildlife

(8) Monitor population size and nortality rates

(9) Fund or undertake additional studies regarding this DPS;

(10) Ensure that managenent action thresholds are routinely
assessed

(11) I npl ement adaptive managenent; and

(12) Conserve habitat quality through plan inplenentation (Helix
Envi ronnment al Pl anni ng 2007, p. 4-9).

The Tribe continues to work with the Service in a coordinated
fashion in the context of government-to-government consultation, in
part due to the devel opnment and finalization of the 2007 draft Triba
HCP. This cooperation will ensure maxi num protection of the trust
resources of the Tribe and its nenbers, allow ng for an approach that
acknow edges the duty and authority of the Service with respect to the
Act while preserving tribal sovereignty and honoring traditional triba
| and managenent practices (Helix Environmental PlIanning 2007, p. ES-2).
The Tribe has provided assurances that adequate funding is avail able
for inplenentation of the 2007 draft Tribal HCP throughout the duration
of the proposed Section 10(a)(1)(B) permt and that conservation
mtigation, and managenent neasures will be carried out as proposed
(Helix Environnental Planning 2007, p. ES-11). The Tribe w |l provide
adm ni strative support to acconplish managenment responsibilities as
wel |l as funding to support the Tribe's baseline assessnent, inventory,
and nonitoring efforts defined in the plan (Helix Environnenta
Pl anni ng 2007, p. ES-11). Acquisition and nanagenent of the habitat
preserve will be funded prinarily through obligations of covered
projects, with an endowrent fund
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establ i shed that provides funding for the Tribe's ongoing costs to
adm ni ster, nmanage, and nonitor the habitat preserve in perpetuity
(Helix Environnental Planning 2007, p. ES-11).

The 1998 final listing rule for Peninsular bighorn sheep identified
habitat |oss (especially in canyon bottons), degradation, and
fragmentation associated with the proliferation of residential and
commer ci al devel opnent, roads and hi ghways, water projects, and
vehi cul ar and pedestrian recreational uses as primary threats to the
Peni nsul ar bi ghorn sheep. As described above, the Tribe's ongoing
managenent and conservation efforts provi de enhancenent of habitat by
removing or reducing threats to this DPS and the physical and
bi ol ogi cal features essential to the conservation of the DPS. The
tribal preserve enconpasses habitat that supports identified core
popul ations of this DPS and therefore provides for recovery. Based on
the reasoning provided bel ow, we excluded fromUnit 1 and Unit 2A
approximately 4,790 ac (1,938 ha) of Agua Caliente Band of Cahuilla
Indians tribally-owned or controlled | ands fromthe Peninsul ar bi ghorn
sheep final revised critical habitat designation under section 4(b)(2)
of the Act.
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Benefits of Inclusion--Agua Caliente Band of Cahuilla |ndians Triba
Lands

The inclusion of the approxinmately 4,790 ac (1,938 ha) of tribally-
owned or controlled lands in the final designation could be beneficia
because it identifies |ands that require nanagement for conservation of
Peni nsul ar bi ghorn sheep. The process of proposing and finalizing the
revised critical habitat rule provided the Service with the opportunity
to evaluate and refine the features essential to the conservation of
the DPS within the geographical area occupied by the Peninsular bighorn
sheep at the tinme of listing, as well as to evaluate whether there are
other areas essential for the conservation of the DPS. The designation
process included peer review and public coment on the identified
features and areas. This process is valuable to | and owners and
managers in devel opi ng conservation management plans for identified
areas, as well as any other occupied habitat or suitable habitat that
may not have been included in the Service's determ nation of essentia
habi t at .

The educational benefits of designation are small and | argely
redundant to those derived through conservation efforts currently being
i mpl emented on tribal |ands under the 2001 Tri bal Conservation
Strategy, as well as those being planned and inplenented in the
approxi mately 4,790 ac (1,938 ha) of tribally-owned or controlled | ands
within the 2007 draft Tribal HCP. The educational benefits of critica
habi tat designation derived through informng our tribal partners and
ot her nenmbers of the public of areas inportant for the |long-term
conservation of the Peninsular bighorn sheep have al ready been and
continue to be achieved through: (1) Devel opnent of the 2001 Triba
Conservation Strategy and 2007 draft Tribal HCP;, (2) the origina
critical habitat designation process in 2001; and (3) publication of
the proposed revisions to critical habitat in 2007 and 2008, along with
notices of public coment periods, and the public hearing

The consul tation provisions under section 7(a) of the Act
constitute the regulatory benefits of inclusion for critical habitat.
As di scussed above, Federal agencies nust consult with us on actions
that may affect critical habitat and nust avoid destroying or adversely
nodi fying critical habitat. There is the potential for future
activities within the | ands being excl uded having a Federal nexus for
the Peninsul ar bi ghorn sheep as a result of actions by the BLM (i.e.
| and exchange) and the Bureau of Indian Affairs (BIA). Therefore
including this area may provide sone regul atory benefits under section
7(a) of the Act.

However, the habitat managenent provided by the Agua Caliente Band
of Cahuilla Indians through the 2001 Tri bal Conservation Strategy and
t he managenent neasures it has nmenorialized in the 2007 draft Triba
HCP address conservation issues froma coordi nated, integrated
perspective rather than a pi eceneal, project-by-project approach and
wi Il achi eve nore Peninsul ar bi ghorn sheep conservation on these triba
| ands than we would |ikely achieve through section 7 consultations
i nvol ving consideration of critical habitat. The PCEs required by the
Peni nsul ar bi ghorn sheep benefit fromthe conservati on neasures
i mpl emented by the Tribe and outlined in the 2001 Tribal Conservation
Strategy and 2007 draft Tribal HCP. In summary (and as identified
above), the conservation measures currently being inplemented by the
Tri be through the 2001 Tribal Conservation Strategy, and consistent
wi th managenent actions nmenorialized in the draft 2007 Tribal HCP
i ncl ude:

(1) Ensure managenent neasures are consistent with the recovery
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plan (Service 2000);

(2) Conserve a mnimumof 17,692 ac (7,160 ha) of habitat on triba
| ands;

(3) Conserve 100 percent of Use Areas (areas defined by the 2007
draft Tribal HCP to have high functional val ue)

(4) Conserve land necessary to nmintain |inkages/connectivity;

(5) Mnimze direct and indirect inpacts fromcovered activities by
ensuring inplenmentati on of devel opnent standards, including avoi dance
and minim zation measures

(6) Mnimze inpacts fromrecreational activities

(7) Alleviate threat of disease transfer fromlivestock or
nonnative wildlife

(8) Monitor population size and nortality rates

(9) Fund or undertake additional studies regarding this DPS;

(10) Ensure nanagenent action thresholds are routinely assessed

(11) I npl ement adaptive managenent; and

(12) Conserve habitat quality (Helix Environmental Planning 2007
p. 4-9).

Such measures will renmove or reduce known threats to Peninsul ar
bi ghorn sheep and its PCEs in Units 1 and 2A. The Tribe is committed to
i mpl ementi ng conservation and managenent actions that woul d not
generally result fromthe critical habitat designation (see "“Benefits
of Designating Critical Habitat'' section above). For exanple, critica
habi t at desi gnati on does not ensure: Habitat enhancenent and
restoration; functional connections to adjoining habitat; or nonitoring
of the Peninsular bighorn sheep (see di scussion above)

The Agua Caliente Band of Cahuilla Indians highly values its
wildlife and natural resources, and is charged to preserve and protect
these resources under the Tribal Constitution. Consequently, the Tribe
historically has been commtted to managi ng the habitat of wildlife on
its lands, including the habitat of endangered and threatened species
In light of the denpbnstrated commtnent by the Tribe to manage
Peni nsul ar bi ghorn sheep habitat to provide for the conservation of the
DPS, the preferable regional scale of conservation planning utilized in
the devel opment of the 2001 Tribal Conservation Strategy and 2007 draft
Tribal HCP, and the conservation that has been achi eved through
i mpl ementation of the 2001 Tribal Conservation Strategy and wll occur
through i npl enentation of the 2007 draft Tribal HCP, we conclude that
the potential regulatory benefit of designating these areas in Units 1
and 2A as critical habitat is mnimal

[[ Page 17337]]

Benefits of Exclusion--Agua Caliente Band of Cahuilla |ndians Triba
Lands

In accordance with the Secretarial Order 3206, "~ Anerican |Indian
Tribal Rights, Federal-Tribal Trust Responsibilities, and the
Endangered Species Act'' (June 5, 1997); the President's nenorandum of
April 29, 1994, " CGovernnent-to-CGovernnent Relations with Native
Anerican Tribal Governments'' (59 FR 22951); Executive Order 13175; and
the rel evant provision of the Departnental Manual of the Department of
the Interior (512 DM 2), we believe that fish, wildlife, and other
natural resources on tribal |ands are better nanaged under triba
authorities, policies, and prograns than through Federal regulation
wher ever possible and practicable. Based on this phil osophy, we believe
that, in nost cases, designation of tribal lands as critical habitat
provides very little additional benefit to threatened and endangered
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speci es. Conversely, such designation is often viewed by tribes as
unwarranted and an unwanted intrusion into tribal self governance, thus
conpromni sing the governnent-to-governnment relationship essential to
achi eving our nmutual goals of managing for healthy ecosystens upon
which the viability of threatened and endangered species popul ati ons
depend.

This is supported by the follow ng statement fromthe Tribe
received during the comment period for the proposed rule: ““Contrary to
the requirenments of the ESA, Executive Order 13,175, and the
Secretarial Oder, the proposed rule fails to defer to the Tribe's own
establ i shed standards, it discourages the Tribe fromdeveloping its own
policies, and it intrudes on tribal nmanagement of its |ands.

Desi gnation of critical habitat could delay approval of the [2007
draft] Tribal HCP, thus adding to the costs of preparing the Tribal HCP
and underm ning significant protections for the bighorn sheep.

Desi gnation of critical habitat also can be expected to increase the
amount of tinme and financial resources necessary to undertake covered
activities described in the [2007 draft] Tribal HCP, yet it is unlikely
to yield material benefits for the bighorn sheep.'"’

We devel oped a close partnership with the Agua Caliente Band of
Cahui | 'a I'ndians through the devel opment of the 2001 Tri bal
Conservation Strategy and 2007 draft Tribal HCP, which incorporate
appropriate protections and nmanagenent for Peninsul ar bi ghorn sheep,
its habitat, and the features essential to the conservation of this
DPS. These protections are consistent with statutory mandates under
section 7 of the Act to avoid destroying or adversely nodifying
critical habitat, and go beyond that prohibition by including active
managenent and protection of connected habitat areas. By excluding
4,790 ac (1,938 ha) of lands in Units 1 and 2A from desi gnati on, we
woul d (1) Elimnate an essentially redundant |ayer of regulatory review
for projects covered by the 2001 Tribal Conservation Strategy and 2007
draft Tribal HCP; (2) help preserve our ongoing partnership with the
Agua Caliente Band of Cahuilla Indians; (3) denonstrate our conm tnent
and responsibilities in accordance with the President's nmenorandum of
April 29, 1994, ""Covernnent-to-CGovernnent Relations with Native
Anerican Tribal Governnents'' (59 FR 22951), Executive Order 13175, and
Secretarial Oder 3206; and (4) encourage new partnerships with other
tribes, |andowners, and jurisdictions. These partnerships with HCP
participants are critical for the conservation of Peninsular bighorn
sheep.

The Benefits of Exclusion Qutweigh the Benefits of Inclusion--Agua
Cal i ente Band of Cahuilla Indians Tribal Lands

In accordance with the Secretarial Order 3206, "~ Anerican |Indian
Tribal Rights, Federal-Tribal Trust Responsibilities, and the
Endangered Species Act'' (June 5, 1997); the President's nenorandum of
April 29, 1994, "~ CGovernnent-to-CGovernnent Relations with Native
Anerican Tribal Governments'' (59 FR 22951); Executive Order 13175; and
the rel evant provision of the Departnental Manual of the Departnent of
the Interior (512 DM 2), we recogni ze the inportance of tribal self-
governance and the fundamental rights of tribes to set their own
priorities and nake decisions affecting their resources and distinctive
ways of life. Because of the unique governnent-to-government
rel ationship between Indian tribes and the United States, it is
important for us to establish and maintain an effective working
relationship and nutual partnership with the Agua Caliente Band of
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Cahuilla Indians to pronote the conservation of the Peninsul ar bighorn
sheep and ot her sensitive species. As stated above, we believe that
fish, wildlife, and other natural resources on tribal |ands are better
managed under tribal authorities, policies, and prograns than through
Federal regul ation wherever possible and practicable. Based on this
phi | osophy, we believe that, in npst cases, designation of tribal |ands
as critical habitat provides very little additional benefit to
t hreat ened and endangered speci es

Furthernore, as discussed in the "“Benefits of Inclusion'' section
above, we believe the regulatory benefit of designating critical
habitat on tribally-owned or controlled | ands woul d be | ow. The
managenent plans that were devel oped by the Tribe in cooperation with
the Service currently inplement the Tribe's conservation strategi es and
address conservation issues froma coordinated, integrated perspective
rather than a piecenmeal project-by-project approach. As a result
current managenment efforts and future managenent (as denonstrated
through coordination to finalize the 2007 draft Tribal HCP) wll
achi eve nore Peninsul ar bighorn sheep conservation than we woul d
achi eve through nmultiple site-by-site, project-by-project, section 7
consul tations involving consideration of critical habitat

Conservati on and nmanagenent of Peninsul ar bi ghorn sheep habitat is
essential to the survival and recovery of this DPS. Such conservation
needs are typically not addressed through the application of the
statutory prohibition on destruction or adverse nodification of
critical habitat. The specific conservation actions, avoi dance and
m ni m zati on neasures, and nanagenent for Peninsul ar bi ghorn sheep and
the features essential to its conservation provided by the Tribe's
managenent actions, and outlined in the 2001 Tribal Conservation
Strategy and 2007 draft Tribal HCP, exceed any conservation val ue
provided as a result of regulatory protections that may be afforded
through a critical habitat designation

The Tribe's conservation strategi es provide as nuch or nore benefit
than a consultation for critical habitat designation conducted under
the standards required by the Ninth Grcuit in the Gfford Pinchot
deci sion. The benefits for the conservation of Peninsul ar bi ghorn sheep
that would occur as a result of designating critical habitat (e.g.
protection afforded through the section 7(a)(2) consultation process)
are mnimal conpared to the overall conservation benefits for the DPS
that have been realized through the inplenmentation of the 2001 Triba
Conservation Strategy and will be realized through inplenentation of
the 2007 draft Tribal HCP. Furthernore, educational benefits that may
be derived froma critical habitat designation are nmininal and |argely
redundant to the educational benefits achieved through significant
public, State, and | ocal governnent input during the devel opment of the
tribal plans.

[[ Page 17338]]

Wiile it is likely that at |least some future activities occurring
on the | ands being excluded woul d have a Federal nexus as a result of
actions by the BLM (i.e., land exchange) and the BI A, we believe the
benefits of including these lands in the designation are small. The
Tribe currently inplenents the 2001 Tribal Conservation Strategy that
requires conservation of at |east 85 percent of Peninsular bighorn
sheep habitat and 100 percent of bighorn sheep use areas and habit at
|inkages identified on tribal lands. Specifically, 85 percent of the
Peni nsul ar bi ghorn sheep habitat is proposed for conservation, with 100
percent of the bighorn sheep use areas and habitat |inkages proposed
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for conservation. Furthernmore, the Tribe has denonstrated considerable
efforts to work cooperatively with the Service to devel op both the 2001
Tribal Conservation Strategy and 2007 draft Tribal HCP, inplenentation
of which is to be consistent with the recovery strategy delineated in
the Recovery Plan for Peninsul ar bighorn sheep.

At least 17,692 ac (7,160 ha) of existing Peninsular bighorn sheep

habitat in the plan area are to be conserved. Devel opment projects that
may occur in areas not identified for conservation within the
boundari es of the 2007 draft Tribal HCP nust still avoid inmpacts to
Peni nsul ar bi ghorn sheep to the maxi num extent practicable.
Addi tional ly, educational benefits of critical habitat designation are
already in place as a result of material provided on our Wb site, and
through the public notice-and-coment procedures required to establish
the 2007 draft Tribal HCP, and by our inclusion of these lands in the
proposed rule to revise critical habitat.

In contrast, the benefits of excluding these areas fromcritical
habitat are nore significant. The exclusion of these |ands from
critical habitat will help preserve the partnership we devel oped with
the Tribe through the devel opnent of the 2001 Tribal Conservation
Strategy and 2007 draft Tribal HCP that incorporate protections and
managenment of this DPS' s essential physical and biol ogical features,
and pronote tribal self-governance. The habitat protections provided by
the Tribe's management of its resources are consistent with the
mandat es under section 7 of the Act to avoid destruction or adverse
nodi fication of critical habitat and go beyond that prohibition by
includi ng active nmanagenent and protection of essential habitat areas.
Designation of critical habitat al one does not achieve recovery or
requi re managenent of those lands identified in the critical habitat
rul e.

Additionally, this established partnership denpbnstrates a continued
conmmtnent to conservation by the Tribe and aids in fostering
addi tional partnerships for the benefit of all sensitive species on
both tribally-owned or controlled | ands and other private |ands.
Furthernore, we believe the exclusion of these tribal lands is
consistent with the Act and all applicable policies and guidance
(Secretarial Order 3206, "“"Anerican Indian Tribal Rights, Federal -
Tribal Trust Responsibilities, and the Endangered Species Act'' (June
5, 1997); the President's nmenorandum of April 29, 1994, " Governnent -
to- Governnent Relations with Native Anerican Tribal Governnents'' (59
FR 22951); Executive Order 13175; and the rel evant provision of the
Departmental Manual of the Departnent of the Interior (512 DM 2).

In summary, in making our final decision with regard to these
approxi mately 4,790 ac (1,938 ha) of tribal |ands, we considered
several factors including (1) The inportance of our governnent-to-
governnent relationship with the Agua Caliente Band of Cahuilla
Indians; (2) our effective, ongoing conservation partnership with the
Tribe; (3) the sustained commtrment by the Tribe to nanage its lands in
a manner consistent with the conservation of the DPS, as evidenced by
the Tribe's ongoi ng nanagenent of Peninsul ar bi ghorn sheep habitat (as
set forth in the 2001 Tri bal Conservation Strategy (MBA 2001), formally
adopted by the Tribe through its Tribal Council on Novenmber 12, 2002);
and (4) the Tribe's continued commtnment and cooperation with us in the
finalization of the first tribal nultiple-species HCP in the United
States (i.e., 2007 draft Tribal HCP).

The inportance of tribal self-governance and the fundanmental rights
of tribes to set their own priorities and nake decisions affecting
their resources and distinctive ways of |ife weighs heavily in favor of
excluding these tribal lands fromthe final designation of critical
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habitat for the Peninsul ar bighorn sheep. W believe the benefits of
including these lands in the final critical habitat designation are

m ni mal because the Tribe's managenent of these |ands provides
substantial conservation benefits for the DPS, and we believe existing
and future nmanagenent will continue to provide preservation and
managenent for, and features essential to, the conservation of

Peni nsul ar bi ghorn sheep, which will collectively help reach the
recovery goals for this DPS. Additionally, the educational benefits of
designation are small and largely redundant to those derived through
the process of working with the Tribe to develop its conservation
managenent plans and the identification of those areas npst inportant
to the DPS. By excluding these |ands from desi gnati on, we woul d
elimnate a largely redundant |ayer of regulatory review for a linited
set of projects, and hel p preserve our ongoing, critical partnership
with the Tribe while encouraging new partnerships with other tribes,

| andowners, and jurisdictions. Therefore, pursuant to section 4(b)(2)
of the Act, we are excluding fromUnit 1 and Unit 2A approximately
4,790 ac (1,938 ha) of tribally-owned or controlled | ands that meet the
definition of critical habitat fromthis final revised critical habitat
desi gnati on.

Exclusion WIl Not Result in Extinction of the Species--Agua Caliente
Band of Cahuilla Indians Tribal Lands

The Agua Caliente Band of Cahuilla Indians has denonstrated its
conmi tnent to manage Peninsul ar bi ghorn sheep habitat in a manner
consistent with the conservation of the DPS. The 2001 Tri bal
Conservation Strategy, other ongoing tribal resource managenent, and
2007 draft Tribal HCP, when final, have provided and will provide
protecti on and nanagenent, in perpetuity, of lands that neet the
definition of critical habitat for Peninsular bighorn sheep in Units 1
and 2A. Additionally, the jeopardy standard of section 7 of the Act and
routine inplenentation of conservation nmeasures through the section 7
process provide assurances that the DPS will not go extinct as a result
of this exclusion. Therefore, we determ ned that the exclusion of 4,790
ac (1,938 ha) of tribally-owned or controlled |ands fromthe final
desi gnation of critical habitat for the Peninsular bighorn sheep wll
not result in extinction of the DPS.

Excl usi on of Coachella Valley Miltiple Species Habitat Conservation
Pl an (Coachella Vall ey MSHCP) Lands

The Coachella Valley MSHCP is a |large-scale, multi-jurisdictional
habi t at conservation plan enconpassing about 1.1 mllion ac (445, 156
ha) in the Coachella Valley of Riverside County (Units 1 and 2A). The
Coachel l a Val |l ey MSHCP addresses 27 listed and unlisted "~ covered
speci es,'' including Peninsular bighorn sheep. Participants in the
Coachel la Vall ey MSHCP include eight cities (Cathedral City, Coachella,
Indian Wells, Indio, La Quinta, Pal mDesert, Palm Springs, and Rancho
Mrage); the County of Riverside, including the

[[ Page 17339]]

Ri versi de County Flood Control and Water Conservation District,

Ri versi de County Parks and Open Space District, Riverside County Waste
Managenment District; the Coachella Valley Association of Governments;
Coachel la Valley Water District; Inperial Irrigation District;
California Departnent of Transportation; California Departnent of Parks
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and Recreation; Coachella Valley Muntains Conservancy; and the

Coachel l a Val |l ey Conservation Conmmi ssion (the created joint powers
regional authority). The Coachella Valley MSHCP was designed to
establish a nmultiple species habitat conservation programthat

m nimzes and mtigates the expected | oss of habitat and the incidental
take of covered species. On Cctober 1, 2008, the Service issued a
single incidental take permt (TE-104604-0) under section 10(a)(1)(B)
of the Act to 19 pernittees under the Coachella Valley MSHCP for a
period of 75 years.

I npl enentati on of the Coachella Valley MSHCP will establish an
approxi nately 721,457 ac (291, 964 ha) Reserve System conprised of
557,100 ac (225,451 ha) of Existing Conservation Lands, up to 29,990 ac
(12,137 ha) of Conplenentary Conservation, and up to 8,777 ac (3,552
ha) of Public and Quasi-Public |ands. The pernmittees will mtigate for
the inpacts of the incidental take of covered speci es by conserving
96, 400 ac (39,012 ha) [7,500 ac (3,035 ha) of existing local permttee
| ands and 88,900 ac (35,977 ha) of new conservation] of habitat and
per petual | y managi ng 125,590 ac (50,825 ha) within the Reserve System
The location and configuration of the 88,900 ac (35,977 ha) of new
local permittee mitigation [ands and the 21,390 ac (8,656 ha) that wll
be acquired through State and Federal contributions are not precisely
mapped, but will be assenbled fromthe 21 conservation areas identified
in the Coachella Valley MSHCP. Wthin each conservation area, 90
percent of each natural comunity w thin each jurisdiction will be
conserved and no nore than 10 percent of the habitat will be |ost.

In general, the design of the overall Reserve System was intended
to capture core habitats, ecological processes, and biol ogical
corridors/linkages. The permttees collection and use of devel opnent
mtigation fees, landfill tipping fees, and other funding specified in
the Coachella Valley MSHCP and rel ated docunents will be used to
acquire, protect, and nmanage the Reserve Systemin perpetuity. The
pernmttees, the State, and Service will work cooperatively to enter
into a Menorandum of Understanding or other appropriate agreements with
Federal , State, and non-governmental - organi zati on | and managers to
cooperatively manage the Existing Conservation Lands in confornance
with the MSHCP. Additionally, the Coachella Valley MSHCP incl udes
measures to avoid and minimze inpacts on covered species resulting
fromcovered activities.

The Coachella Valley MSHCP Reserve Systemincl udes about 165,856 ac
(67,120 ha) of Peninsular bighorn sheep habitat of which 38,759 ac
(15,685 ha) neet the definition of critical habitat. Approximtely
135,630 ac (54,888 ha) of the Peninsul ar bighorn sheep habitat in the
Reserve System are Existing Conservation Lands that are expected to be
managed consistent with the Coachella Valley MSHCP, of this
approxi mately 38,477 ac (15,571 ha) neet the definition of critical
habitat. Specific conservation goals, conservation objectives, and
requi red measures for Peninsul ar bighorn sheep in the Coachella Valley
MBHCP i ncl ude providing a total of 18,619 ac (7,535 ha) of occupied or
suitable habitat within the Santa Rosa and San Jaci nto Muntai ns, Snow
Creek/ Wndy Point, and Cabazon Conservation Areas. This acreage goal is
proposed to be attained through the conservation of private lands in
the three conservation areas within the Coachella Valley MSHCP Pl an
Area boundary. Wien conpl eted, the proposed Coachella Valley NMSHCP
Reserve Systemwi || protect core habitat areas and provide critical
| i nkages for Peninsular bighorn sheep in perpetuity.

The Coachella Valley MSHCP contai ns conservation goal s,
conservation objectives, and required neasures that will aneliorate the
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negative effects of devel opnent on Peninsul ar bi ghorn sheep habitat.
The required neasures include criteria for |ocating devel opnent,
condi tional provisions regarding unauthorized trails, areas where 10
percent of the private | and may be devel oped, special provision areas,
parcel s subject to the Habitat Evaluation and Acquisition Negotiation
Strategy (HANS), Major Amendnent areas, and special disturbance areas
relating to water and fl ood control agencies. Collectively, these
nmeasures provide a basis for evaluating, restricting, and configuring
devel opnent and related activities to ensure that such projects are
consistent with the Coachella Valley MSHCP

The Coachella Valley MSHCP al so contains a nunmber of avoi dance,
mnimzation, and mtigation neasures as follows: (1) Proposed covered
activities in Peninsular bighorn sheep habitat will be prohibited
during the | anmbing season (January 1 though June 30) unl ess otherw se
aut hori zed through a M nor Anendnent with concurrence fromthe State
and Service; (2) landscaping with toxic plants will be prohibited in
Peni nsul ar bi ghorn sheep habitat, and existing facilities with toxic
pl ants nust conplete a plan and schedul e for renoving or preventing
access to toxic plants within one year of permt issuance; and (3) al
wat er tank construction and operation and nai ntenance will require 1:1
mtigation by acreage, no public access, native |landscaping, and
| ocation away from sensitive areas. Additionally, the Coachella Valley
MBHCP al so provides for the inplenentation of |and use agency
guidelines to avoid and nminimze the direct and indirect effects
associ ated with devel opnent.

The Coachella Valley MSHCP (Section 7.3.3.2) addressed the Public
Use and Trails Managenent on Reserve Lands within the Santa Rosa and
San Jaci nto Muntains Conservation Area. The Santa Rosa and San Jacinto
Mount ai ns Conservation Area includes trails that cross both Federal and
non- Federal |and. The Coachella Vall ey MSHCP addresses inpacts to
Peni nsul ar bi ghorn sheep for the construction of specified trails and
for the use of identified trails on non-Federal |and. The BLMis
pursuing a section 7 consultation for the conponents of the coordinated
Pl an on Federal lands within the Reserve System The U S. Forest
Service will determ ne whether public use and trails managenent wil
require consultation with the Service pursuant to section 7 of the Act.
I npacts to Peninsul ar bi ghorn sheep associated with the public use and
trails managenent plan are addressed in the Coachella Valley MSHCP. The
Coachel l a Val | ey MSHCP describes the inplenentation of a focused
research programto evaluate the effects of recreational trail use on
Peni nsul ar bi ghorn sheep health, behavior, habitat selection, and |ong-
term popul ati on dynani cs

The Desert Water Authority is not a pernmittee and its |lands are not
subj ect to the conservation requirenments of the Coachella Valley MSHCP
through any discretionary authority of the permittees. Therefore, 293
ac (119 ha) of lands within Unit 1 and Unit 2A owned by DWA have not
been excluded fromthe final revised critical habitat designation under
the Coachell a Vall ey MSHCP

The 1998 final listing rule for Peninsular bighorn sheep identified
habitat |oss (especially in canyon bottons), degradation, and
fragnentation associated with the
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proliferation of residential and comerci al devel opnent, roads and

hi ghways, water projects, and vehicular and pedestrian recreationa
uses as primary threats to Peninsul ar bi ghorn sheep. As described
above, the Coachella Vall ey MSHCP managenent and conservation efforts
http:/frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi 2dbname=2009_register& docid=fr14ap09-20 (108 of 144)4/22/2010 2:55:40 PM



http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi 2dbname=2009_register& docid=fr14ap09-20

provi de enhancement of habitat by renoving or reducing threats to
Peni nsul ar bi ghorn sheep and the physical and biol ogical features
essential to the conservation of this DPS. The Coachella Valley MSHCP
Pl an Area enconpasses habitat that supports identified core popul ations
of this DPS and therefore provides for recovery. The inplenentation of
the conservation goals, conservation objectives, and required neasures
avoi dance and m ni m zati on neasures; and managenent for Peninsul ar
bi ghorn sheep provided for in the Coachella Valley MSHCP exceed any
conservation value provided as a result of regulatory protections that
have been or may be afforded through critical habitat designation

Based on the reasoni ng provided bel ow, we excluded fromUnit 1 and
Unit 2A approximately 38,759 ac (15,685 ha) of private and permttee-
owned or controlled |ands or |ands under the jurisdiction of the
permittees within the Santa Rosa and San Jaci nto Mountains, Snow Creek/
W ndy Point, and Cabazon Conservation Areas within Coachella Valley
MBHCP Pl an Area boundary (see Coachella Valley MSHCP, Volune 1
Sections 4.3.1, 4.3.3, and 4.3.21) fromthe Peninsul ar bi ghorn sheep
final revised critical habitat designation under section 4(b)(2) of the
Act. Covered activities conducted or approved by the Coachella Valley
MBHCP permittees are subject to the conservation requirenments of the
Coachella Valley MSHCP. O the 38,759 ac (15,685 ha) excluded under the
Coachel l a Val | ey MSHCP, approxi mately 38,477 ac (15,571 ha) are
anticipated to be conserved under the plan. Approximtely 282 ac (114
ha) or 0.7 percent of the acres excluded under the Coachella Valley
MBHCP are permitted for devel opment consistent with the MSHCP
Benefits of |nclusion--Coachella Valley MSHCP

The inclusion of approxi mtely 38,759 ac (15,685 ha) of private and
perm ttee-owned or controlled | ands within the Coachella Valley MSHCP
coul d be beneficial because it identifies |lands that require managenent
for conservation of Peninsular bighorn sheep. The process of proposing
and finalizing the revised critical habitat rule provided the Service
with the opportunity to evaluate and refine the features essential to
the conservation of the DPS within the geographical area occupied by
Peni nsul ar bi ghorn sheep at the tine of listing, as well as to evaluate
whet her there are other areas essential for the conservation of the
DPS. The designati on process included peer review and public comrent on
the identified features and areas. This process is valuable to |and
owners and nanagers in devel opi ng conservati on managenent plans for
identified areas, as well as any other occupi ed habitat or suitable
habitat that nmay not have been included in the Service's determ nation
of essential habitat

The educational benefits of designation are small and |argely
redundant to those derived through conservation efforts currently being
pl anned and i nplenented in the approxi mately 38, 759 ac (15,685 ha) of
private and permittee-owned or controlled | ands within the Coachella
Val | ey MSHCP. As described above, the process of devel oping the
Coachel l a Val |l ey MSHCP has invol ved several partners including (but not
limted to) the eight participating |ocal jurisdictions, R verside
County, California Departnent of Fish and Gane, and Federal agencies.
The educational benefits of critical habitat designation derived
through inform ng Coachella Valley MSHCP partners and other nenbers of
the public of areas inportant for the |ong-termconservation of this
DPS have al ready been and continue to be achieved through: (1)
Devel opnent and inplenentation of the Coachella Valley MSHCP;, (2) the
original designation process in 2001; and (3) publication of the
proposed revisions to critical habitat in 2007 and 2008, including
noti ces of public coment periods, and the public hearings.

The consul tation provisions under section 7 of the Act constitute
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the regulatory benefits of inclusion for critical habitat. As discussed
above, Federal agencies nmust consult with us on actions that may affect
critical habitat and nust avoid destroying or adversely nodifying
critical habitat. There is the potential for future activities within
the | ands bei ng excluded having a Federal nexus for Peninsul ar bi ghorn
sheep as a result of actions by Agua Caliente Band of Cahuilla Indians,
BLM Arny Corps of Engineers, and the Federal Hi ghway Administration.
Therefore, including this area may provide sone regul atory benefits
under section 7 of the Act.

However, the Coachella Valley MSHCP addresses conservation issues
froma coordinated, integrated perspective rather than a pieceneal,
proj ect - by- proj ect approach (as would occur on these |ands under
sections 7 and 10 of the Act absent this regional plan) and wll
arguabl y achi eve nore Peninsul ar bi ghorn sheep conservation within the
Coachel l a Vall ey MSHCP Pl an Area than through section 7 consultations
i nvol ving consideration of critical habitat. The PCEs required by
Peni nsul ar bi ghorn sheep will benefit by the conservation objectives
and required nmeasures outlined in the Coachella Valley MSHCP.

In summary, these conservation nmeasures include but are not limted
to: preservation and protection of core Peninsul ar bighorn sheep
habitat in perpetuity, maintenance of water sources, criteria for
| ocating devel opment to mnimze effects to Peninsul ar bi ghorn sheep,

i npl ementation of mnimzation and nmitigation neasures and | and use
agency gui delines, conditional provisions regardi ng unauthorized
trails, and nonitoring the effects of trails and popul ati on nonitoring.
Such measures will renpve or reduce known threats to Peninsul ar bi ghorn
sheep and its PCEs in Unit 1 and Unit 2A. The Coachella Valley MSHCP

wi Il ensure that conservation and nanagenent actions take place that
are not required by critical habitat designation (see ~"Benefits O
Designating Critical Habitat'' section above). For exanple, critical
habi t at desi gnati on does not ensure habitat protection; enhancerment and
restoration; nmaintenance of water sources; functional |inkages to

adj oi ning habitat; or nonitoring of Peninsular bighorn sheep (see

di scussi on above).

In light of the preferable regional scale of conservation planning
used in the devel opment of the Coachella Valley MSHCP and the
conservation that will occur under the Coachella Valley MSHCP, we
conclude that the potential regulatory benefit of designating these
areas in Unit 1 and Unit 2A as critical habitat is mnimal. W
acknow edge that a very snall portion of the area we are excluding from
critical habitat is not anticipated to be conserved under the Coachella
Val ey MSHCP, approxinately 282 ac (114 ha) or 0.7 percent of the area
excl uded. Therefore, the benefits of inclusion of these |ands wthin
designated critical habitat are higher than for those | ands anticipated
for conservation under the Coachella Valley MSHCP.

Benefits of Exclusion--Coachella Valley MSHCP

Regi onal and subregi onal HCPs foster an ecosystem based approach to

habi t at conservation planning, and once
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devel oped, conservation issues are addressed through a coordinated
approach. However, these l|arge and often costly regional plans are
voluntary for the local jurisdiction(s) that pursue this approach, in
the sense that they could require | andowners (e.g., honeowners,

devel opers) to consult with the Service individually for a section 10
permit. As a result, the local jurisdiction would incur no costs
associated with the I andowner's need for a section 10 permt, requiring
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the Iandowner to obtain this permt prior to issuance of a building
permt. However, this approach would result in uncoordinated
““patchy'' conservation that would likely not further the recovery of
federally listed species. Rather, by voluntarily devel oping these

regi onal plans (versus individual |andowner HCPs), the coordinated

| andscape-scal e conservation results in preservation of interconnected
| i nkage areas and popul ati ons that support recovery of |isted species

We recogni ze that once an HCP is permtted, inplenentation of the
conservation nmeasures is not voluntary in order for permttees to
receive incidental take coverage. However, the benefits of excluding
| ands under the scenario described above are: (1) Retaining and
fostering the existing partnership and working rel ationship with al
st akehol ders; and (2) encouraging future regional HCP devel opment or
devel opnent of other species/habitat conservation plans. Additionally,
excl usion of an HCP (such as the Coachella Valley MSHCP) denobnstrates
our good faith effort and working rel ationshi ps, which should encourage
initiation and conpl etion of other HCPs.

W devel oped cl ose partnerships with all participating entities
through the devel opnent of the Coachella Valley MSHCP, which
i ncorporates appropriate protections and nanagenent for Peninsul ar
bi ghorn sheep, its habitat, and the features essential to the
conservation of this DPS. By excluding 38,759 ac (15,685 ha) of |ands
in Unit 1 and Unit 2A fromdesignation, we are elimnating an
essentially redundant |ayer of regulatory review for projects covered
by the Coachella Valley MSHCP, hel ping to preserve our ongoi ng
partnership with the plan participants, and encouragi ng new
partnershi ps with other |andowners and jurisdictions. These
partnerships with the Coachella Valley MSHCP participants are critica
for the conservation of Peninsular bighorn sheep
Benefits of Exclusion Qutweigh the Benefits of Inclusion--Coachella
Val | ey MSHCP

As discussed in the ““Benefits of Inclusion--Coachella Valley
MBHCP' ' section above, we believe the regulatory benefit of designating
critical habitat on private |ands, permittee-owned or controlled | ands
covered by the Coachella Valley MSHCP woul d be | ow. The Coachella
Val | ey MBHCP addresses conservation issues froma coordinated
integrated perspective rather than a pi eceneal project-by-project
approach and wi |l achi eve nore Peninsul ar bi ghorn sheep conservation
than we woul d achi eve through multiple site-by-site, project-by-
project, section 7 consultations involving consideration of critica
habi t at .

Conservati on and nmanagenent of Peninsul ar bi ghorn sheep habitat is
essential to the survival and recovery of this DPS. Such conservation
needs are typically not addressed through the application of the
statutory prohibition on destruction or adverse nodification of
critical habitat. Even considering the small percentage of |ands
meeting the definition of critical habitat that may be devel oped in the
future, the specific conservation actions (conservation goal
conservation objectives, and required neasures); avoi dance and
m ni m zati on neasures; and nonitoring and managenent for Peninsul ar
bi ghorn sheep and the features essential to its conservation provided
by the Coachella Valley MSHCP exceed any conservation val ue provided as
a result of regulatory protections that nay be afforded through a
critical habitat designation. The Coachella Valley MSHCP provi des as
much or nore conservation benefit than a consultation for critica
habi t at desi gnati on conducted under the standards required by the Ninth
Crcuit inthe Gfford Pinchot decision. The benefits for the
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conservation of Peninsular bighorn sheep that would occur as a result
of designating these lands as critical habitat (e.g., protection

af forded through the section 7(a)(2) consultation process) are m ninal
conpared to the overall conservation benefits for the DPS that will be
realized through the inplenmentation of the Coachella Valley MSHCP.
Furthernore, educational benefits that may be derived froma critical
habi tat designation are mininmal and |largely redundant to the

educati onal benefits achieved through significant public, State, and

| ocal governnent input during the devel opnent and inpl enentation of the
Coachel I a Val | ey MSHCP.

We devel oped cl ose partnerships with the 19 Coachella Vall ey MSHCP
perm ttees through the devel opnent of this regional HCP that
i ncorporates appropriate protections and nanagenent of this DPS s
essential physical and biological features. Those protections are
consistent with the mandates under section 7 of the Act to avoid
destruction or adverse nodification of critical habitat and go beyond
that prohibition by including active nanagenment and protection of
essential habitat areas. Designation of critical habitat al one does not
achi eve recovery or require managenent of those lands identified in the
critical habitat rule. W believe the conservation benefits for
Peni nsul ar bi ghorn sheep that would occur as a result of designating
those 38,759 ac (15,685 ha) in Unit 1 and Unit 2A as critical habitat
(e.g., protection afforded through the section 7(a)(2) consultation
process) is mninmal conpared to the overall conservation benefits for
the DPS that will be realized through the inplenentation of the
Coachel I a Val | ey NMSHCP.

Furthernore, the benefits to recovery of inclusion primarily have
al ready been nmet through the identification of those areas nost
inportant to the DPS. By excluding these |ands fromcritical habitat,
we are elimnating a |largely redundant |ayer of regulatory review for a
limted set of projects on non-Federal |ands that are addressed by the
MBHCP and we are hel ping to preserve our ongoing partnerships with the
permittees and to encourage new partnerships with other |andowners and
jurisdictions. Those partnerships, and the | andscape-|evel, multiple-
speci es conservation planning efforts they pronote, are critical for
the conservati on of Peninsular bighorn sheep. Designating critical
habi tat on non-Federal |ands within the Coachella Valley MSHCP could
have a detrinental effect to our partnerships with the 19 Coachella
Val | ey MBHCP permittees and could be a significant disincentive to the
establ i shment of future partnerships and HCPs with ot her | andowners.

W reviewed and eval uated the exclusion of 38,759 ac (15,685 ha) of
private and permittee-owned or controlled | ands within the Coachella
Val l ey MSHCP plan area fromthe final revised critical habitat
desi gnation for Peninsul ar bighorn sheep and determ ned that the
benefits of excluding these lands in Unit 1 and Unit 2A outweigh the
benefits of including them As discussed above, the MSHCP wi |l provide
for significant preservation and managenent of habitat for and features
essential to the conservation of Peninsul ar bighorn
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sheep and will help reach the recovery goals for this DPS.
Exclusion WIl Not Result in Extinction of the Subspecies--Coachella
Val | ey MSHCP

In keeping with our analysis and concl usi on detailed in our
bi ol ogi cal opinion for the Coachella Valley MSHCP (Service 2008, pp.
643-644), we determ ned that the exclusion of 38,759 ac (15,685 ha) of
private |l ands and permttee-owned or controlled lands within the
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Coachella Vall ey MSHCP Pl an Area fromthe final designation of critical
habitat for Peninsular bighorn sheep will not result in the extinction
of the DPS. The Coachella Valley MSHCP provides protection and
managenment, in perpetuity, of lands that neet the definition of
critical habitat for the DPSin Unit 1 and Unit 2A. W acknow edge t hat
sone | ands excluded within the Coachella Valley MSHCP are permitted for
devel opnent (approxinmately 0.7 percent); however, the potential |oss of
this habitat will not result in the extinction of Peninsular bighorn
sheep. Additionally, the jeopardy standard of section 7 of the Act and
routine inplenentation of conservation neasures through the section 7
process provide assurances that the DPS will not go extinct as a result
of this exclusion.

Requi red Deterninations
Taki ngs- - Executive Order 12630

In accordance with E.O 12630 (" Governnent Actions and
Interference with Constitutionally Protected Private Property
Rights''), we have analyzed the potential takings inplications of
designating critical habitat for Peninsul ar bighorn sheep in a takings
implications assessment. Critical habitat designation does not affect
| andowner actions that do not require Federal funding or permits, nor
does it preclude devel opment of habitat conservation prograns or
i ssuance of incidental take permits to permt actions that do require
Federal funding or permits to go forward. The takings inplications
assessnent concludes that this final revised designation of critical
habitat for Peninsul ar bi ghorn sheep does not pose significant takings
i mplications.

Regul atory Pl anni ng and Revi ew - Executive Order 12866

The O fice of Managenent and Budget (OVB) has determined that this
rule is not significant under E.O 12866. OVB bases its determ nation
upon the followi ng four criteria:

(1) Whether the rule will have an annual effect of $100 nillion or
nore on the econony or adversely affect an economic sector,
productivity, jobs, the environnent, or other units of the governnent.

(2) Whether the rule will create inconsistencies with other Federal
agenci es' actions.

(3) Whether the rule will materially affect entitlenents, grants,
user fees, loan prograns, or the rights and obligations of their
recipi ents.

(4) Wether the rule raises novel legal or policy issues.

Civil Justice Reform-Executive Order 12988

In accordance with E.O 12988 (Civil Justice Reform, the Ofice of
the Solicitor has determined that the rule does not unduly burden the
judicial systemand that it neets the requirenents of sections 3(a) and
3(b)(2) of the Order. W are designating critical habitat in accordance
with the provisions of the Act. This final rule uses standard property
descriptions and identifies the physical and biol ogical features
essential to the conservation of the DPS within the designated areas to
assi st the public in understanding the habitat needs of the Peninsul ar
bi ghorn sheep.

Federal i sm - Executive Order 13132
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In accordance with E.O 13132 (Federalism, this final rule does
not have significant Federalismeffects. A Federalism assessment is not
required. In keeping with Departnent of the Interior and Department of
Commerce policy, we requested information from and coordi nat ed
devel opnent of, these final critical habitat designations with
appropriate State resource agencies in California. During the public
coment periods, we contacted appropriate State and | ocal agencies and
jurisdictions, and invited themto conment on the proposed revised
critical habitat designation for the Peninsul ar bighorn sheep. In
total, we responded to 3 letters received during these comment periods
fromlocal governnents (see "~ Summary of Comments and Reconmendations''
section). The designations nay have sonme benefit to these governnents
in that the areas that contain the features essential to the
conservation of the species are nore clearly defined, and the primry
constituent elenents of the habitat essential to the conservation of
the species are specifically identified. This infornmati on does not
alter where and what federally sponsored activities may occur. However,
it may assist |ocal governnents in |ong-range planning (rather than
having themwait for case-by-case section 7 consultations to occur).

Energy Supply, Distribution, O Use--Executive Oder 13211

E. O 13211 requires agencies to prepare Statenents of Energy
Ef fects when undertaking certain actions. This revision to critical
habitat for the Peninsul ar bighorn sheep is not considered a
significant regulatory action under E. O 12866. OVB has provided
gui dance for inplenmenting this Oder that outlines nine outcones that
may constitute "“a significant adverse effect'' when conpared without
the regul atory action under consideration. The econom ¢ anal ysis finds
that none of these criteria are relevant to this analysis. Thus, based
on information in the econom c anal ysis (Appendi x A), energy-related
i npacts associ ated with Peninsul ar bi ghorn sheep conservation
activities within the areas included in the final designation of
critical habitat are not expected.

Sunrise Powerlink is the only entity involved in the production of
energy. Although Sunrise Powerlink is likely to incur increnental
Peni nsul ar bi ghorn sheep conservation costs, these costs are not
expected to be sufficient to be noted as a ~“significant adverse
effect.'' Over the next 20 years, Sunrise Powerlink is forecast to
i ncur total expenses of $4,030, discounted at seven percent. These
impacts are not sufficient to reduce electricity production
appreciably, or to increase the cost of energy production or delivery
by nore than one percent. Thus, the increnental inpacts associated with
critical habitat designation for Peninsular bighorn sheep are unlikely
to be of sufficient magnitude to affect energy production or delivery.
As such, the final designation of critical habitat is not expected to
significantly affect energy supplies, distribution, or use, and a
St atement of Energy Effects is not required.

Unfunded Mandates Reform Act (2 U.S.C 1501 et seq.)

In accordance with the Unfunded Mandates Reform Act, the Service
makes the foll owi ng findings:

(1) This rule does not produce a Federal mandate. In general, a
Federal mandate is a provision in |legislation, statute, or regul ation
that would inpose an enforceabl e duty upon State, local, or tribal
governnents, or the private sector, and includes both " Federal
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i ntergovernmental nmandates'' and "~ Federal private sector nandates.''
These terms are defined in 2 U.S.C. 658(5)-(7). " Federal

i ntergovernmental nandate'' includes a regulation that ~would inpose
an enforceabl e duty upon State, local, or tribal
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governnents,'' with two exceptions. It excludes ~“a condition of
federal assistance.'' It also excludes "“a duty arising from
participation in a voluntary Federal program'' unless the regul ation
“‘relates to a then-existing Federal program under which $500, 000, 000
or nore is provided annually to State, local, and tribal governnents
under entitlenent authority,'' if the provision would "~"increase the
stringency of conditions of assistance'' or " place caps upon, or
ot herwi se decrease, the Federal Government's responsibility to provide
funding,'' and the State, local, or tribal governments " |ack
authority'' to adjust accordingly. (At the tinme of enactment, these
entitlenent prograns were Medicaid; Aid to Fam lies w th Dependent
Children work prograns; Child Nutrition; Food Stanps; Social Services
Bl ock Grants; Vocational Rehabilitation State Grants; Foster Care,
Adoption Assistance, and |ndependent Living; Famly Support Welfare
Services; and Child Support Enforcement.) " Federal private sector
mandate'' includes a regulation that ~“would i npose an enforceabl e duty
upon the private sector, except (i) a condition of Federal assistance;
or (ii) a duty arising fromparticipation in a voluntary Federal
program"''’

The designation of critical habitat does not inpose a legally
bi ndi ng duty on non-Federal governnent entities or private parties.
Under section 7 of the Act, the only regulatory effect is that Federal
agenci es nust ensure that their actions do not destroy or adversely
nodi fy critical habitat. Non-Federal entities that receive Federal
fundi ng, assistance, pernits, or otherw se require approval or
authorization froma Federal agency for an action may be indirectly
i mpacted by the designation of critical habitat. However, the legally
binding duty to avoid destruction or adverse nodification of critical
habitat rests squarely on the Federal agency. Furthernore, to the
extent that non-Federal entities are indirectly inpacted because they
recei ve Federal assistance or participate in a voluntary Federal aid
program the Unfunded Mandates Reform Act would not apply, nor woul d
critical habitat shift the costs of the large entitlenent prograns
|isted above on to State governnents.

(2) W& do not believe that this rule would significantly or
uni quely affect small governments because it would not produce a
Federal nandate of $100 million or greater in any year; that is, it is
not a ~“significant regulatory action'' under the Unfunded Mandates
Ref orm Act. The FEA concludes that there are no increnental inpacts
resulting fromthis rul emaking that nay be borne by small entities.
Potential increnental inpacts stemming fromthe Sunrise Powerlink
project will be borne by San Diego Gas and El ectric and a mi ne owned by
Creol e Corporation, a subsidiary of Texas Industries, Inc.; however,
both of these entities are also not small governnents.

Regul atory Flexibility Act (5 U . S.C. 601 et seq.)
Under the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), as
anended by the Small Business Regul atory Enforcenent Fairness Act (5

U. S.C. 802(2)), whenever an agency is required to publish a notice of
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rul emaki ng for any proposed or final rule, it nust prepare and make
avai l abl e for public comment a regulatory flexibility analysis that
describes the effect of the rule on small entities (i.e., smal

busi nesses, snall organi zations, and small government jurisdictions)
However, no regulatory flexibility analysis is required if the head of
an agency certifies the rule will not have a significant economc

i mpact on a substantial nunmber of small entities. The Small Business
Regul atory Enforcenent Fairness Act anended the Regulatory Flexibility
Act to require Federal agencies to provide a certification statenment of
the factual basis for certifying that the rule will not have a
significant econonmic inpact on a substantial nunber of small entities
Inthis final rule, we are certifying that the critical habitat

desi gnation for Peninsular bighorn sheep will not have a significant
econom c inpact on a substantial nunber of snall entities. The

foll owi ng di scussion explains our rationale.

According to the Small Business Administration, snmall entities
include small organi zati ons, such as independent nonprofit
organi zations; small governmental jurisdictions, including schoo
boards and city and town governnents that serve fewer than 50, 000
residents; and small businesses (13 CFR 121.201). Snall businesses
i ncl ude manufacturing and mning concerns with fewer than 500
enpl oyees, whol esale trade entities with fewer than 100 enpl oyees
retail and service businesses with less than $5 nillion in annua
sal es, general and heavy construction businesses with I ess than $27.5
mllion in annual business, special trade contractors doing |ess than
$11.5 nmillion in annual business, and agricultural businesses with
annual sal es |ess than $750,000. To determine if potential econonic
impacts to these snall entities are significant, we considered the
types of activities that mght trigger regulatory inpacts under this
designation as well as types of project nodifications that may result.
In general, the termsignificant economc inpact is neant to apply to a
typical small business firm s business operations

To determine if the revised designation of critical habitat for the
Peni nsul ar bi ghorn sheep woul d affect a substantial nunber of smal
entities, we considered the nunber of snall entities affected within
particul ar types of economc activities, such as residential and
conmmerci al devel opment. We consi dered each industry or category
individually to determine if certification is appropriate. In
estimating the nunbers of small entities potentially affected, we al so
consi dered whether their activities have any Federal involvenent; sone
kinds of activities are unlikely to have any Federal involvenent and
thus will not be affected by the designation of critical habitat
Designation of critical habitat only affects activities conducted
funded, permtted, or authorized by Federal agencies; non-Federa
activities are not affected by the designation.

In areas where the DPS is present, Federal agencies already are
required to consult with us under section 7 of the Act on activities
they fund, pernmit, or inplenment that may affect Peninsul ar bighorn
sheep (see ""Section 7 Consultation'' section) or their critica
habitat. Future consultations to avoid the destruction or adverse
nodi fication of critical habitat would be incorporated into the
existing consultation process. In the case of conpleted consultations
for ongoing Federal activities, however, the Federal agency may be
required to reinitiate consultation (see "~ Application of the "Adverse
Modi fication' Standard'' section). Designation of critical habitat, in
that case, could result in an additional econonic inpact on smal
entities.

In our DEA of the proposed revision of critical habitat, we
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eval uated the potential economic effects on small business entities
resulting fromconservation actions related to the proposed revision of
critical habitat for the Peninsular bighorn sheep. The analysis is
based on the estinmated increnental inpacts associated with the

rul emaki ng as described in section 2 of the analysis. In the DEA we
eval uated the potential economic effects on small business entities
resulting frominplenentati on of conservation actions related to the
proposed revision to critical habitat for the Peninsular bighorn sheep.
The econonic analysis identifies the estimated increnental inpacts
associated with the proposed rul emaki ng as described in chapters 2
through 7, and eval uates the potenti al
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for economic inpacts related to activity categories including species
managenent, devel opment, mining, recreation, transportation, and
utilities construction and nanagenent. The anal ysis concl udes that
there are no incremental inpacts resulting fromthis rul emaki ng that
may be borne by snall entities. The FEA confirns this concl usion.

In summary, we considered whether the final rule to revise critical
habitat would result in a significant econom c inpact on a substanti al
nunber of small entities. For the above reasons and based on currently
avai l able information, we certify that this rule will not have a
significant econonmic inpact on a substantial nunber of small entities.
Therefore, a regulatory flexibility analysis is not required.

Smal | Busi ness Regul atory Enforcement Fairness Act (5 U S.C 801 et
seq.)

Under the Small Business Regul atory Enforcenment Fairness Act, this
rule is not a mpjor rule. Qur detail ed assessnent of the econom c
effects of this designation is described in the econonic anal ysis.
Based on the effects identified in the econom c analysis, we believe
that this rule will not have an annual effect on the econony of $100
mllion or nore, will not cause a mmjor increase in costs or prices for
consurers, and will not have significant adverse effects on
conpetition, enploynent, investnent, productivity, innovation, or the
ability of U S -based enterprises to conpete with foreign-based
enterprises. Refer to the final economc analysis for a discussion of
the effects of this determination (see ADDRESSES for information on
obtaining a copy of the final econom c analysis).

Nati onal Environmental Policy Act (NEPA) (42 U.S.C. 4321 et seq.)

It is our position that, outside the jurisdiction of the Grcuit
Court of the United States for the Tenth Circuit, we do not need to
prepare environnental anal yses as defined by NEPA in connection with
designating critical habitat under the Act. W published a notice
outlining our reasons for this determnation in the Federal Register on
Cct ober 25, 1983 (48 FR 49244). This assertion was upheld in the courts
of the Ninth Circuit Court of Appeals (Douglas County v. Babbitt, 48
F.3d 1495 (9th Gr. 1995), cert. denied 516 U.S. 1042 (1996)).

Paperwor k Reduction Act of 1995 (44 U.S. C. 3501 et seq.)

This rul e does not contain any new coll ections of information that
require approval by OVB under the Paperwork Reduction Act of 1995. This
rule will not inpose recordkeeping or reporting requirenents on State
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or local governnents, individuals, businesses, or organizations. An
agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless it displays a currently
valid OVB control nunber.

Gover nnent -t o- Gover nment Rel ationship Wth Tribes

In accordance with the President's menorandum of April 29, 1994,
" CGovernnent-to- Governnment Relations with Native Anerican Tri bal
Governnents'' (59 FR 22951), Executive Order 13175, and the Departnment
of the Interior's manual at 512 DM 2, we readily acknow edge our
responsi bility to communicate nmeaningfully with federally recognized
Tribes on a governnent-to-governnent basis. In accordance with
Secretarial Oder 3206 of June 5, 1997 (Anerican Indian Tribal Rights,
Federal - Tri bal Trust Responsibilities, and the Endangered Species Act),
we readily acknow edge our responsibilities to work directly with
tribes in devel oping programs for healthy ecosystens, to acknow edge
that tribal lands are not subject to the same controls as Federal
public lands, to remain sensitive to Indian culture, and to nake
information available to tribes. W have identified tribal |ands that
meet the definition of critical habitat for the Peninsul ar bighorn
sheep, and we are excluding all tribal lands fromthe final revised
critical habitat designation under section 4(b)(2) of the Act (see
" " Excl usion of Agua Caliente Band of Cahuilla Indians Tribal Lands''
section for a detailed discussion).

References Cited
A complete list of all references cited in this rulemaking is

avail able on the Internet at http://ww.regul ations.gov and http://
www. fws. gov/ carl sbad/ .

Aut hor ('s)

The primary authors of this rulemaking are staff at the Carl sbad
Fish and Wlidlife Ofice, Carlsbad, California.

Li st of Subjects in 50 CFR Part 17

Endangered and threatened species, Exports, |nmports, Reporting and
recordkeepi ng requirenents, Transportation.

Regul ati on Pronul gation

0

Accordingly, we amend part 17, subchapter B of chapter I, title 50 of
the Code of Federal Regul ations, as set forth bel ow

PART 17- - [ AVENDED]

0
1. The authority citation for part 17 continues to read as follows:

Aut hority: 16 U. S.C. 1361-1407; 16 U. S.C. 1531-1544; 16 U. S.C
4201-4245; Pub. L. 99-625, 100 Stat. 3500; unless otherw se noted.
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0

2. In Sec. 17.11(h), revise the entry for " Sheep, bighorn'' under
"MAMMALS' ' in the List of Endangered and Threatened Wldlife to read
as follows:

Sec. 17.11 Endangered and threatened wildlife.

* *x * X %

(h) * k%

Speci es Vertebrate
———————————————————————————————————————————————————————— popul ati on where Critical Speci al
Hi storic range endangered or St at us When |isted habi t at rul es

Conmon nane Scientific name t hr eat ened

Manmmal s
* k* kx % [enrsp X ]* * ok
Sheep, Peninsular bighorn........ Ovi s canadensi s U S A (western US A (CA E 634 17.95(a) NA

nel soni . cont er m nous Peni nsul ar Ranges.
States), Canada
(sout hwest ern),
Mexi co (northern).

****[en’BpX]***

[[ Page 17345]]

0
3. In Sec. 17.95(a), revise the entry for " Bighorn Sheep (Peninsular
Ranges) (Ovis canadensis)'' to read as follows:

Sec. 17.95 OCritical habitat--fish and wildlife.

(a) Manmal s.
* * *x * %

Peni nsul ar Bi ghorn Sheep, a Distinct Popul ati on Segnent of Desert
Bi ghorn Sheep (Qvis canadensis nel soni)

(1) Critical habitat units are depicted for R verside, San D ego,
and I nperial Counties, California, on the naps bel ow.

(2) The primary constituent elenments of critical habitat for the
Peni nsul ar bi ghorn sheep are:

(i) Moderate to steep, open slopes (20 to 60 percent) and canyons,
with canopy cover of 30 percent or less (below 4,600 ft (1,402 m
el evation in Peninsular Ranges) that provide space for sheltering,
predator detection, rearing of young, foraging and watering, mating,
and novement wi thin and between ewe groups;

(ii) Presence of a variety of forage plants, indicated by the
presence of shrubs (e.g., Anbrosia spp., Caesal pinia spp., Hyptis spp.,
Sphaer al cea spp., Simmondsia spp.), that provide a primary food source
year round, grasses (e.g., Aristida spp., Bronus spp.) and cacti (e.g.,
Qpuntia spp.) that provide a source of forage in the fall, and forbs
http:/frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi 2dbname=2009_register& docid=fr14ap09-20 (119 of 144)4/22/2010 2:55:40 PM



http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi 2dbname=2009_register& docid=fr14ap09-20

(e.g., Plantago spp., Ditaxis spp.) that provide a source of forage in
the spring

(iii) Steep, rugged slopes (60 percent slope or greater) (bel ow
4,600 ft (1,402 m elevation in Peninsular Ranges) that provide
secl uded space for lanbing and terrain for predator evasion

(iv) Alluvial fans, washes, and valley bottonms that provide
important foraging areas where nutritious and digestible plants can be
nore readily found during tines of drought and lactation, and that
provide and nmintain habitat connectivity by serving as travel routes
bet ween and within ewe groups, adjacent nmountain ranges, and inportant
resource areas (e.g., foraging areas and escape terrain); and

(v) Intermttent and permanent water sources that are avail able
during extended dry periods and provide relatively nutritious plants
and drinki ng water.

(3) Critical habitat does not include manmade structures (such as
bui | di ngs, aqueducts, roads, and other paved areas) and the |and on
which they are |ocated existing within the |egal boundaries on the
effective date of this rule

(4) Critical habitat map units. Data |l ayers defining map units were
created on a base of USGS 1:24,000 maps, and critical habitat units
were then nmapped using Universal Transverse Mercator (UTM coordi nates.

(5) Note: Index map of critical habitat units for the Peninsular
bi ghorn sheep fol | ows:

Bl LLI NG CODE 4310- 55-P

[[ Page 17346]]

[GRAPHI C] [TIFF OM TTED] TR14AP09. 000
Bl LLI NG CODE 4310-55-C

[[Page 17347]]

(6) Unit 1: San Jacinto Muuntains, Riverside County, California

(i) From USGS 1:24,000 quadrangl es Desert Hot Springs, Palm
Springs, and San Jaci nto Peak, and Wite Water. Land bounded by the
follow ng Universal Transverse Mercator (UTM North Anerican Datum of
1927 (NAD27) coordinates (E, N): 534134, 3750021; 534465, 3749681
534495, 3749651; 534495, 3749651; 534495, 3749651; 534495, 3749651
534572, 3749621; 534997, 3749456; 534792, 3749102; 534885, 3748934;
535128, 3748785; 535310, 3748807; 535426, 3748822; 535471, 3748798
535663, 3748697; 535706, 3748674; 535706, 3748652; 535713, 3748654;
535739, 3748650; 535777, 3748637; 535816, 3748627; 535834, 3748623
535944, 3748624; 535999, 3748624; 536000, 3748624; 536000, 3748624;
536056, 3748624; 536056, 3748656; 536499, 3748909; 536927, 3749153
537308, 3748794; 538009, 3748134; 538064, 3748082; 538535, 3747726
538535, 3747703; 538566, 3747702; 538901, 3747449; 539106, 3747293
539235, 3746550; 539240, 3746463; 539240, 3746455; 539254, 3746181
539088, 3745848; 539244, 3745133; 539265, 3745144; 539562, 3745200
539802, 3745192; 540194, 3745168; 540512, 3745097; 540512, 3744900
540511, 3744851; 540512, 3744847; 540521, 3744847; 540607, 3744847
540817, 3744847; 540900, 3744846; 540900, 3744846; 540900, 3744800
540900, 3744700; 540900, 3744600; 540900, 3744500; 540900, 3744400
540800, 3744400; 540800, 3744300; 540700, 3744300; 540600, 3744300
540600, 3744200; 540511, 3744200; 540504, 3744200; 540500, 3744200
540500, 3744100; 540503, 3744100; 540511, 3744100; 540600, 3744100
540600, 3744000; 540600, 3743900; 540700, 3743900; 540700, 3743800
540700, 3743700; 540800, 3743700; 540800, 3743600; 540800, 3743500
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540885, 3743501; 540883, 3743342; 540906, 3743287; 541006, 3743322
541083, 3743355; 541120, 3743355; 541171, 3743337; 541299, 3743351,
541300, 3743300; 541300, 3743238; 541300, 3743231; 541300, 3743200
541321, 3743200; 541321, 3743196; 541330, 3743175; 541340, 3743160
541342, 3743145; 541344, 3743138; 541348, 3743132; 541353, 3743127
541356, 3743122; 541362, 3743116; 541368, 3743111; 541371, 3743107
541376, 3743098; 541377, 3743095; 541379, 3743089; 541378, 3743082
541380, 3743075; 541381, 3743070; 541384, 3743064; 541388, 3743060
541395, 3743053; 541403, 3743047, 541413, 3743043; 541417, 3743039
541425, 3743032; 541431, 3743027; 541436, 3743021; 541441, 3743015
541446, 3743006; 541451, 3742997; 541455, 3742984; 541464, 3742970
541466, 3742965; 541471, 3742960; 541477, 3742957; 541484, 3742953
541494, 3742952; 541501, 3742951; 541508, 3742951; 541523, 3742951,
541527, 3742951; 541532, 3742952; 541539, 3742952; 541547, 3742951,
541555, 3742952; 541559, 3742952; 541562, 3742951; 541571, 3742947
541581, 3742942; 541589, 3742939; 541594, 3742933; 541600, 3742929
541607, 3742925; 541616, 3742918; 541624, 3742914; 541633, 3742910
541640, 3742907; 541651, 3742905; 541659, 3742905; 541659, 3742904,
541653, 3742806; 541679, 3742804; 541670, 3742734; 541637, 3742740
541625, 3742693; 541648, 3742693; 541662, 3742659; 541682, 3742612
541683, 3742557; 541683, 3742510; 541683, 3742508; 541670, 3742508
541661, 3742507; 541661, 3742507; 541661, 3742554; 541615, 3742554,
541616, 3742507; 541598, 3742507; 541598, 3742517; 541517, 3742516
541476, 3742516; 541436, 3742516; 541411, 3742516; 541400, 3742516
541395, 3742516; 541377, 3742516; 541376, 3742507; 541385, 3742432
541375, 3742432; 541375, 3742390; 541374, 3742350; 541368, 3742344,
541374, 3742328; 541354, 3742228; 541329, 3742228; 541330, 3742217
541331, 3742061; 541331, 3742036; 541331, 3742016; 541332, 3741932
541340, 3741932; 541369, 3741932; 541369, 3741922; 541370, 3741805
541370, 3741803; 541370, 3741745; 541357, 3741745; 541334, 3741730
541294, 3741729; 541261, 3741729; 541261, 3741677; 541271, 3741677
541271, 3741641; 541271, 3741640; 541271, 3741640; 541271, 3741632
541126, 3741630; 541100, 3741630; 541100, 3741600; 541100, 3741500
541100, 3741400; 541100, 3741281; 541176, 3741283; 541189, 3741189
541192, 3741167; 541203, 3741100; 541300, 3741100; 541400, 3741100
541500, 3741100; 541600, 3741100; 541600, 3741000; 541600, 3740900
541600, 3740800; 541600, 3740700; 541600, 3740600, 541653, 3740533
541700, 3740495; 541700, 3740400; 541800, 3740400; 541900, 3740400
541934, 3740399; 541935, 3740284; 542001, 3740285; 542000, 3740200
542000, 3740135; 541936, 3740129; 541942, 3740080; 541965, 3740053
541966, 3740025; 541939, 3740025; 541815, 3740026; 541744, 3740027
541718, 3740027; 541660, 3740028; 541660, 3740023; 541656, 3739951;
541628, 3739931; 541607, 3739915; 541605, 3739900; 541600, 3739900
541600, 3739876; 541596, 3739853; 541587, 3739805; 541586, 3739800
541584, 3739767; 541582, 3739736; 541584, 3739712; 541586, 3739702
541584, 3739694; 541585, 3739694; 541586, 3739694; 541586, 3739694,
541587, 3739693; 541587, 3739693; 541587, 3739693; 541588, 3739693
541588, 3739692; 541588, 3739692; 541589, 3739692; 541589, 3739692
541589, 3739691; 541589, 3739691; 541590, 3739691; 541590, 3739690
541590, 3739690; 541590, 3739689; 541590, 3739689; 541591, 3739689
541591, 3739688; 541591, 3739688; 541591, 3739687; 541591, 3739687
541591, 3739686; 541591, 3739686; 541590, 3739675; 541587, 3739630
541587, 3739629; 541587, 3739629; 541587, 3739628; 541587, 3739628
541587, 3739627; 541587, 3739627; 541587, 3739626; 541587, 3739626
541587, 3739625; 541587, 3739625; 541587, 3739624; 541588, 3739624,
541588, 3739623; 541588, 3739623; 541588, 3739623; 541588, 3739622
541589, 3739622; 541589, 3739621; 541589, 3739621; 541589, 3739621;
541590, 3739620; 541590, 3739620; 541590, 3739620; 541591, 3739619
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541591, 3739619; 541591, 3739619; 541592, 3739618; 541592, 3739618
541592, 3739618; 541593, 3739618; 541593, 3739618; 541593, 3739617
541594, 3739617, 541594, 3739617, 541595, 3739617, 541595, 3739616
541596, 3739616; 541596, 3739616; 541596, 3739616; 541597, 3739616
541597, 3739616; 541598, 3739616, 541598, 3739616, 541600, 3739615
541600, 3739613; 541563, 3739614; 541552, 3739562; 541589, 3739529
541590, 3739528; 541608, 3739475, 541612, 3739464, 541663, 3739439
541692, 3739425; 541695, 3739423; 541700, 3739418; 541700, 3739400
541716, 3739400; 541731, 3739383; 541733, 3739381; 541755, 3739364;
541790, 3739336; 541792, 3739334; 541800, 3739324; 541800, 3739300
541700, 3739300; 541700, 3739296; 541644, 3739296; 541644, 3739061;
541644, 3738884; 541866, 3738884, 541933, 3738882, 541933, 3738883
541952, 3738884; 541952, 3738835; 541969, 3738835; 541969, 3738764,
541969, 3738731; 541969, 3738713; 541969, 3738680, 541976, 3738680
541951, 3738614; 541948, 3738608; 541944, 3738600, 541900, 3738600
541900, 3738500; 541900, 3738419; 541900, 3738415; 541900, 3738400
542000, 3738400; 542000, 3738300, 542000, 3738200, 542000, 3738100
541900, 3738100; 541900, 3738000; 541900, 3737900; 541900, 3737800
541800, 3737800; 541800, 3737700; 541800, 3737600; 541800, 3737500
541800,

[[ Page 17348]]

3737400; 541800, 3737300; 541800, 3737200; 541800, 3737100; 541800
3737000; 541654, 3736803; 541356, 3736400; 540393, 3735196; 540363
3735192; 540248, 3735176; 540154, 3735163; 539396, 3735059; 539294,
3735160; 539283, 3735171; 539017, 3735437; 538757, 3735957; 538752
3735967; 538746, 3735980; 538742, 3735987; 538295, 3736400; 538230
3736767; 538230, 3736770; 538226, 3736793; 538192, 3736985; 538020
3738154; 538050, 3738381; 538054, 3738413; 538089, 3738670; 538554,
3740001; 538562, 3740021; 538570, 3740046; 538536, 3741559; 538504,
3741614; 538492, 3741634; 538054, 3742384; 537372, 3743203; 537372
3743212; 537364, 3743212; 537345, 3743236; 537276, 3743318; 537194,
3743416; 536728, 3743936; 536656, 3744024; 536634, 3744087; 536100
3744346; 535828, 3744823; 535817, 3744844; 535732, 3744992; 535666
3745108; 535665, 3745109; 535413, 3745553; 535253, 3746458; 535247
3746495; 534970, 3746845; 534866, 3746975; 534865, 3746975; 534176
3746882; 534115, 3746840; 534063, 3746805; 533524, 3746435; 531977
3746795; 531267, 3747050; 530862, 3747228; 530502, 3747386; 530397
3748001; 530372, 3748150; 530502, 3749549; 530595, 3749599; 530839
3749730; 531024, 3749829; 531605, 3749724; 531646, 3749716; 531687
3749709; 531689, 3749708; 531720, 3749703; 531721, 3749703; 531721,
3749703; 531733, 3749728; 531811, 3749890; 532087, 3750462; 532854,
3750401; 533216, 3750372; 533936, 3750224; 534059, 3750098; thence
returning to 534134, 3750021

(ii) Note: Map of Unit 1, San Jacinto Muntains (Map 2) foll ows:
Bl LLI NG CODE 4310- 55-P

[[ Page 17349]]
[GRAPHI C] [TIFF OM TTED] TR14AP09. 001
Bl LLI NG CODE 4310-55-C
[[Page 17350]]
(7) Unit 2A: North Santa Rosa Mountains, Riverside County,
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California.

(i) From USGS 1: 24,000 quadrangles Cathedral City, Cark Lake NE
La Quinta, Martinez Muntain, Palm Springs, Palm View Peak, Rabbit
Peak, Rancho Mrage, Toro Peak, and Valerie. Land bounded by the
followi ng Universal Transverse Mercator (UTM North Anerican Datum of
1927 (NAD27) coordinates (E, N): 548200, 3735505; 548200, 3735500
548211, 3735500; 548229, 3735493; 548242, 3735488; 548253, 3735483
548278, 3735474; 548285, 3735471; 548300, 3735465; 548300, 3735400
548400, 3735400; 548500, 3735400; 548500, 3735480; 548515, 3735478
548523, 3735478; 548560, 3735481; 548580, 3735488; 548591, 3735491
548607, 3735496; 548608, 3735496; 548608, 3735496; 548644, 3735490
548659, 3735497; 548673, 3735503; 548690, 3735520; 548716, 3735546
548720, 3735550; 548736, 3735569; 548768, 3735606; 548773, 3735615
548783, 3735631; 548778, 3735657, 548778, 3735659; 548799, 3735678
548821, 3735687; 548825, 3735689; 548844, 3735682; 548868, 3735674;
548874, 3735672; 548890, 3735664; 548892, 3735663; 548909, 3735654;
548955, 3735628; 549021, 3735590; 549038, 3735580; 549075, 3735551
549085, 3735544; 549101, 3735534; 549131, 3735513; 549131, 3735526
549125, 3735553; 549111, 3735581; 549105, 3735594; 549077, 3735654;
549074, 3735660; 549074, 3735680; 549089, 3735687; 549102, 3735682
549097, 3735720; 549094, 3735745; 549093, 3735749; 549102, 3735757
549132, 3735749; 549145, 3735755; 549157, 3735754; 549169, 3735738
549180, 3735744; 549175, 3735804; 549186, 3735810; 549195, 3735817
549205, 3735819; 549238, 3735827; 549245, 3735846; 549250, 3735853
549251, 3735854; 549278, 3735863; 549285, 3735868; 549280, 3735880
549283, 3735883; 549285, 3735886; 549307, 3735894; 549331, 3735897
549350, 3735888; 549369, 3735874; 549387, 3735876; 549392, 3735881
549418, 3735882; 549440, 3735896; 549472, 3735885; 549482, 3735882
549484, 3735894; 549462, 3735909; 549457, 3735936; 549469, 3735963
549475, 3735976; 549488, 3735971; 549491, 3735983; 549476, 3736004;
549481, 3736011; 549496, 3736013; 549480, 3736033; 549471, 3736057
549476, 3736063; 549495, 3736054; 549524, 3736058; 549532, 3736058
549543, 3736072; 549566, 3736077; 549559, 3736095; 549544, 3736095
549536, 3736099; 549533, 3736119; 549533, 3736122; 549534, 3736122
549535, 3736125; 549536, 3736127; 549538, 3736129; 549540, 3736131
549542, 3736134; 549544, 3736136; 549545, 3736138; 549545, 3736139
549545, 3736142; 549545, 3736143; 549543, 3736147; 549540, 3736154;
549532, 3736170; 549540, 3736182; 549548, 3736181; 549550, 3736180
549552, 3736180; 549554, 3736181; 549556, 3736181; 549558, 3736182
549560, 3736183; 549562, 3736184; 549563, 3736186; 549564, 3736187
549565, 3736189; 549566, 3736190; 549566, 3736193; 549566, 3736194;
549566, 3736195; 549566, 3736198; 549566, 3736208; 549565, 3736223
549565, 3736226; 549565, 3736230; 549567, 3736233; 549568, 3736235
549571, 3736237; 549573, 3736239; 549579, 3736240; 549587, 3736243
549612, 3736250; 549636, 3736257; 549656, 3736252; 549662, 3736252
549670, 3736252; 549686, 3736237; 549699, 3736225; 549708, 3736216
549711, 3736214; 549715, 3736211; 549718, 3736209; 549722, 3736208
549725, 3736207; 549729, 3736207; 549733, 3736208; 549738, 3736209
549742, 3736211; 549761, 3736197; 549759, 3736139; 549767, 3736122
549786, 3736105; 549767, 3736083; 549769, 3736079; 549756, 3736075
549727, 3736047; 549720, 3736025; 549719, 3736021; 549712, 3736002
549700, 3735923; 549700, 3735922; 549700, 3735920; 549700, 3735919
549700, 3735918; 549700, 3735917; 549700, 3735916; 549700, 3735915
549700, 3735914; 549701, 3735913; 549701, 3735912; 549701, 3735911;
549701, 3735910; 549702, 3735909; 549702, 3735908; 549702, 3735907
549703, 3735906; 549703, 3735905; 549704, 3735904; 549704, 3735903
549705, 3735902; 549705, 3735901; 549706, 3735900; 549707, 3735900
549707, 3735899; 549708, 3735898; 549709, 3735897; 549709, 3735896
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549710, 3735896; 549711, 3735895; 549712, 3735894; 549713, 3735894;
549714, 3735893; 549714, 3735893; 549715, 3735892; 549743, 3735876
549745, 3735880; 549781, 3735853; 549789, 3735826; 549791, 3735825
549791, 3735824; 549791, 3735824; 549791, 3735823; 549791, 3735822
549791, 3735821; 549791, 3735821; 549791, 3735820; 549791, 3735819
549791, 3735818; 549791, 3735818; 549791, 3735817, 549792, 3735816
549792, 3735815; 549792, 3735815; 549793, 3735814; 549793, 3735813
549794, 3735812; 549795, 3735812; 549795, 3735811; 549796, 3735811,
549796, 3735810; 549797, 3735810, 549798, 3735809; 549799, 3735809
549800, 3735808, 549800, 3735800; 549800, 3735800, 549796, 3735781,
549806, 3735744; 549822, 3735720, 549826, 3735715; 549829, 3735715
549829, 3735714; 549829, 3735713; 549829, 3735712; 549829, 3735712
549829, 3735711, 549829, 3735710; 549830, 3735709; 549830, 3735709
549830, 3735708; 549831, 3735707, 549831, 3735706, 549832, 3735706
549832, 3735705; 549833, 3735704; 549834, 3735704; 549834, 3735703
549835, 3735703; 549836, 3735702, 549837, 3735702; 549837, 3735701,
549824, 3735668; 549838, 3735639; 549839, 3735612; 549849, 3735609
549848, 3735608; 549848, 3735608; 549848, 3735607, 549848, 3735606
549848, 3735605; 549848, 3735605; 549848, 3735604; 549848, 3735603
549848, 3735602; 549849, 3735602; 549849, 3735601; 549849, 3735600
549849, 3735599; 549850, 3735599; 549850, 3735598; 549851, 3735597
549851, 3735596; 549823, 3735574; 549824, 3735562; 549827, 3735533
549826, 3735518; 549825, 3735502; 549830, 3735469; 549808, 3735401;
549818, 3735395; 549817, 3735395; 549817, 3735394; 549817, 3735393
549817, 3735392; 549816, 3735392; 549816, 3735391; 549816, 3735390
549816, 3735389; 549816, 3735389; 549816, 3735388; 549816, 3735387
549816, 3735386; 549816, 3735386; 549816, 3735385; 549817, 3735384;
549817, 3735383; 549817, 3735383, 549818, 3735382; 549818, 3735381,
549818, 3735380; 549819, 3735380; 549820, 3735379; 549820, 3735378
549821, 3735378; 549821, 3735377; 549822, 3735377, 549953, 3735297
549954, 3735296; 549954, 3735296, 549955, 3735296, 549956, 3735295
549957, 3735295; 549958, 3735295; 549959, 3735295; 549960, 3735295
549961, 3735295; 549962, 3735295; 549963, 3735295; 549964, 3735295
549965, 3735296; 549967, 3735296; 549967, 3735297; 549968, 3735297
549969, 3735298; 549969, 3735298; 549970, 3735299; 549971, 3735300
549971, 3735301; 549972, 3735301; 549978, 3735298; 549990, 3735306
550026, 3735349; 550020, 3735384; 550027, 3735388, 550056, 3735480
550056, 3735481; 550057, 3735483; 550056, 3735589; 550057, 3735589
550103, 3735589; 550104, 3735589; 550105, 3735590; 550106, 3735591,
550106, 3735592; 550107, 3735594; 550108, 3735595; 550109, 3735596
550110, 3735597; 550111, 3735598; 550111, 3735598; 550127, 3735614,
550129, 3735617; 550135, 3735612; 550136, 3735614; 550137, 3735616
550139, 3735617; 550140, 3735619; 550141, 3735621; 550142, 3735622
550142, 3735624; 550143, 3735626; 550144
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3735628; 550145, 3735630; 550146, 3735631; 550147, 3735633; 550147
3735635; 550148, 3735637; 550149, 3735639; 550150, 3735641; 550150
3735642; 550151, 3735644; 550151, 3735646; 550152, 3735648; 550152
3735650; 550153, 3735652; 550153, 3735654; 550154, 3735656; 550154,
3735658; 550154, 3735660; 550155, 3735662; 550155, 3735664; 550155
3735666; 550155, 3735668; 550155, 3735670; 550155, 3735672; 550156
3735675; 550156, 3735675; 550157, 3735675; 550158, 3735675; 550159
3735676; 550160, 3735676; 550161, 3735677, 550161, 3735678; 550162
3735678; 550163, 3735679; 550163, 3735680; 550163, 3735681; 550163
3735681; 550164, 3735682; 550164, 3735683; 550165, 3735684; 550165
3735684; 550166, 3735685; 550167, 3735686; 550167, 3735686; 550168
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3735687; 550172, 3735689; 550173, 3735690; 550174, 3735690; 550175
3735690; 550176, 3735690; 550177, 3735690; 550178, 3735690; 550179
3735690; 550179, 3735690; 550180, 3735689; 550181, 3735689; 550182
3735689; 550182, 3735688; 550183, 3735688; 550184, 3735688; 550185
3735687; 550186, 3735687; 550186, 3735687; 550187, 3735687; 550188
3735687; 550189, 3735688; 550190, 3735688; 550191, 3735688; 550192
3735689; 550193, 3735689; 550196, 3735684; 550266, 3735736; 550288
3735753; 550283, 3735771; 550307, 3735790; 550308, 3735790; 550309
3735791; 550310, 3735792; 550311, 3735792; 550312, 3735793; 550313
3735793; 550347, 3735814; 550364, 3735827; 550365, 3735828; 550366
3735829; 550366, 3735829; 550367, 3735830; 550367, 3735830; 550368
3735831; 550368, 3735831; 550369, 3735832; 550370, 3735833; 550371,
3735834; 550372, 3735835; 550373, 3735837; 550373, 3735837; 550374,
3735839; 550375, 3735839; 550375, 3735841; 550376, 3735841; 550376
3735842; 550377, 3735843; 550377, 3735844; 550378, 3735845; 550378
3735846; 550379, 3735847; 550380, 3735848; 550380, 3735849; 550381,
3735850; 550381, 3735851; 550382, 3735852; 550383, 3735853; 550384,
3735854; 550384, 3735855; 550385, 3735856; 550386, 3735856; 550386
3735857; 550387, 3735858; 550388, 3735859; 550389, 3735860; 550390
3735860; 550391, 3735861; 550391, 3735862; 550392, 3735863; 550393
3735864; 550394, 3735864; 550394, 3735865; 550394, 3735866; 550395
3735867; 550395, 3735868; 550395, 3735868; 550396, 3735869; 550396
3735870; 550396, 3735871; 550397, 3735871; 550397, 3735872; 550398
3735873; 550398, 3735874; 550399, 3735875; 550399, 3735876; 550400
3735876; 550401, 3735877; 550401, 3735878; 550402, 3735878; 550402
3735879; 550403, 3735879; 550404, 3735880; 550405, 3735880; 550405
3735881; 550406, 3735881; 550407, 3735882; 550408, 3735882; 550409
3735883; 550409, 3735883; 550410, 3735883; 550411, 3735883; 550412
3735884; 550413, 3735884; 550414, 3735884; 550415, 3735884; 550415
3735884; 550417, 3735884; 550418, 3735885; 550419, 3735885; 550420
3735886; 550420, 3735886; 550421, 3735887, 550421, 3735887; 550422
3735888; 550422, 3735889; 550423, 3735890; 550423, 3735890; 550423
3735891; 550423, 3735892; 550423, 3735893; 550423, 3735894; 550423
3735895; 550423, 3735896; 550424, 3735896; 550424, 3735897; 550424,
3735898; 550425, 3735899; 550425, 3735900; 550425, 3735901; 550426
3735902; 550426, 3735903; 550427, 3735903; 550427, 3735904; 550428
3735905; 550428, 3735906; 550429, 3735906; 550429, 3735907; 550430
3735908; 550431, 3735909; 550431, 3735909; 550432, 3735910; 550446
3735922; 550449, 3735924; 550450, 3735926; 550452, 3735927; 550453
3735928; 550455, 3735929; 550456, 3735930; 550457, 3735931; 550458
3735931; 550459, 3735932; 550460, 3735932; 550461, 3735933; 550462
3735933; 550463, 3735934; 550465, 3735934; 550466, 3735934; 550466
3735935; 550467, 3735935; 550469, 3735935; 550470, 3735935; 550472
3735935; 550473, 3735935; 550474, 3735935; 550476, 3735935; 550478
3735935; 550479, 3735935; 550480, 3735936; 550481, 3735936; 550482
3735937; 550484, 3735937; 550484, 3735938; 550485, 3735938; 550486
3735939; 550487, 3735940; 550488, 3735940; 550488, 3735941; 550489
3735942; 550490, 3735942; 550491, 3735943; 550491, 3735943; 550492
3735944; 550493, 3735944; 550494, 3735945; 550494, 3735945; 550495
3735946; 550496, 3735946; 550497, 3735947; 550498, 3735947; 550498
3735948; 550499, 3735948; 550500, 3735948; 550501, 3735949; 550502
3735949; 550503, 3735950; 550504, 3735950; 550505, 3735950; 550505
3735951; 550506, 3735951; 550507, 3735951; 550508, 3735951; 550509
3735952; 550510, 3735952; 550511, 3735952; 550512, 3735953; 550513
3735953; 550514, 3735954; 550515, 3735954; 550515, 3735955; 550516
3735955; 550517, 3735956; 550517, 3735956; 550518, 3735957; 550518
3735957; 550519, 3735958; 550520, 3735959; 550520, 3735960; 550521,
3735960; 550529, 3735973; 550530, 3735973; 550542, 3735983; 550544,
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3735984; 550545, 3735984; 550546, 3735984; 550547, 3735984; 550548
3735985; 550549, 3735985; 550550, 3735985; 550551, 3735985; 550552
3735985; 550553, 3735986; 550554, 3735986; 550555, 3735987; 550556
3735987; 550556, 3735988; 550557, 3735989; 550567, 3736004; 550568
3736005; 550568, 3736006; 550569, 3736007; 550570, 3736008; 550570
3736009; 550571, 3736010; 550572, 3736011; 550572, 3736012; 550573
3736013; 550574, 3736013; 550575, 3736014; 550575, 3736015; 550576
3736016; 550577, 3736017; 550578, 3736017; 550579, 3736018; 550580
3736019; 550581, 3736020, 550581, 3736020; 550582, 3736021; 550583
3736022; 550584, 3736022; 550585, 3736023; 550586, 3736024; 550587
3736024; 550588, 3736025; 550589, 3736025; 550590, 3736026, 550591,
3736026; 550592, 3736027, 550593, 3736028; 550594, 3736028; 550595
3736028; 550596, 3736029; 550597, 3736029; 550599, 3736030; 550600
3736031; 550601, 3736031; 550601, 3736032; 550602, 3736032; 550602
3736033; 550610, 3736042; 550610, 3736042; 550611, 3736043; 550611,
3736044; 550612, 3736045; 550612, 3736045; 550612, 3736046; 550612
3736047; 550612, 3736048; 550612, 3736049; 550612, 3736049; 550612
3736050; 550612, 3736051; 550612, 3736052; 550612, 3736053; 550612
3736054; 550612, 3736054; 550612, 3736055; 550612, 3736056; 550613
3736057; 550613, 3736058; 550613, 3736058; 550613, 3736059; 550613
3736060; 550614, 3736061; 550614, 3736061; 550614, 3736062; 550615
3736063; 550615, 3736064; 550616, 3736065; 550617, 3736066; 550617
3736067; 550618, 3736068, 550618, 3736068; 550619, 3736069; 550619
3736069; 550620, 3736070, 550621, 3736070; 550621, 3736071; 550622
3736071; 550623, 3736072; 550624, 3736072; 550624, 3736073; 550626
3736073; 550627, 3736074; 550627, 3736074; 550629, 3736075; 550629
3736075; 550630, 3736075; 550631, 3736075; 550632, 3736076; 550633
3736076; 550633, 3736077, 550660, 3736090; 550661, 3736090, 550662
3736090; 550663, 3736091; 550664, 3736091; 550665, 3736092; 550666
3736092; 550667, 3736092; 550668, 3736093; 550669, 3736093; 550670
3736093; 550671, 3736094; 550672, 3736094; 550673, 3736094; 550674,
3736094; 550709, 3736105; 550736, 3736113; 550737, 3736113; 550738
3736114; 550739, 3736114; 550741, 3736115; 550742, 3736115; 550743
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3736115; 550744, 3736115; 550765, 3736119; 550789, 3736125; 550790
3736125; 550791, 3736125; 550792, 3736126; 550792, 3736126; 550793
3736127; 550794, 3736127, 550796, 3736128; 550796, 3736128; 550797
3736129; 550798, 3736129; 550799, 3736129; 550800, 3736129; 550801,
3736130; 550802, 3736130, 550802, 3736130; 550803, 3736131; 550804,
3736131; 550805, 3736131; 550806, 3736131; 550807, 3736131; 550808
3736131; 550809, 3736132; 550810, 3736132; 550811, 3736132; 550812
3736132; 550812, 3736132; 550813, 3736132; 550814, 3736132; 550815
3736132; 550816, 3736132; 550821, 3736132; 550824, 3736132; 550827
3736132; 550831, 3736132; 550834, 3736131; 550837, 3736131; 550841,
3736131; 550844, 3736130; 550847, 3736130; 550850, 3736129; 550854,
3736129; 550857, 3736128; 550860, 3736127, 550863, 3736126; 550864,
3736126; 550865, 3736126; 550866, 3736126; 550867, 3736126; 550868
3736126; 550868, 3736125; 550869, 3736125; 550870, 3736125; 550871,
3736125; 550872, 3736125; 550873, 3736125; 550874, 3736125; 550875
3736125; 550901, 3736125; 550902, 3736125; 550903, 3736125; 550904,
3736125; 550905, 3736125; 550906, 3736125; 550907, 3736124; 550908
3736124; 550909, 3736124; 550910, 3736124; 550911, 3736125; 550912
3736125; 550913, 3736125; 550915, 3736126; 550917, 3736126; 550918
3736127; 550918, 3736127, 550919, 3736128; 550920, 3736128; 550967
3736165; 550968, 3736166, 550969, 3736167, 550970, 3736168; 550971,
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3736169; 550972, 3736170; 550973, 3736171; 550974, 3736172; 550975
3736173; 550975, 3736174; 550976, 3736175; 550977, 3736176; 550977
3736176; 550978, 3736177, 550978, 3736178; 550980, 3736180; 550989
3736173; 551157, 3736197; 551241, 3736173; 551268, 3736187; 551319
3736092; 551324, 3736042; 551317, 3736031; 551311, 3736021; 551310
3736020; 551307, 3736011; 551303, 3735998; 551303, 3735997, 551294,
3735983; 551293, 3735983; 551285, 3735979; 551264, 3735969; 551264,
3735967; 551264, 3735960; 551264, 3735960; 551244, 3735943; 551190
3735896; 551189, 3735895; 551187, 3735886; 551171, 3735873; 551165
3735873; 551154, 3735873; 551150, 3735865; 551115, 3735830; 551102
3735816; 551102, 3735815; 551098, 3735805; 551091, 3735791; 551072
3735779; 551076, 3735764; 551063, 3735753; 551050, 3735741; 551041,
3735722; 551043, 3735708; 551049, 3735682; 551057, 3735667, 551060
3735659; 551065, 3735644; 551065, 3735641; 551073, 3735648; 551077
3735648; 551101, 3735619; 551116, 3735585; 551133, 3735573; 551160
3735560; 551186, 3735546; 551205, 3735511; 551228, 3735497; 551233
3735494; 551304, 3735476; 551311, 3735469; 551381, 3735436; 551411,
3735419; 551435, 3735404; 551468, 3735383; 551536, 3735343; 551572
3735315; 551594, 3735296; 551617, 3735278; 551634, 3735258; 551670
3735214; 551675, 3735190; 551679, 3735168; 551674, 3735152; 551671,
3735135; 551674, 3735122; 551674, 3735100; 551675, 3735046; 551674,
3735025; 551672, 3735012; 551662, 3734991; 551653, 3734968; 551652
3734954; 551651, 3734935; 551653, 3734918; 551652, 3734900; 551655
3734883; 551658, 3734863; 551659, 3734854; 551660, 3734840; 551659
3734832; 551654, 3734815; 551650, 3734802; 551638, 3734790; 551632
3734783; 551625, 3734774; 551625, 3734773; 551622, 3734768; 551616
3734755; 551619, 3734741; 551627, 3734719; 551640, 3734696, 551648
3734679; 551658, 3734666; 551663, 3734656; 551671, 3734648; 551676
3734638; 551676, 3734621; 551675, 3734604; 551673, 3734581; 551672
3734567; 551669, 3734541; 551667, 3734521; 551667, 3734506; 551671,
3734496; 551670, 3734466; 551676, 3734459; 551687, 3734445; 551692
3734430; 551692, 3734419; 551692, 3734404; 551689, 3734390; 551682
3734375; 551673, 3734362; 551669, 3734353; 551663, 3734334; 551658
3734324; 551648, 3734316; 551654, 3734312; 551660, 3734312; 551666
3734306; 551700, 3734301; 551700, 3734300; 551700, 3734297, 551679
3734251; 551673, 3734237; 551670, 3734230; 551664, 3734220; 551643
3734193; 551640, 3734187, 551634, 3734168; 551630, 3734153; 551631,
3734133; 551630, 3734122; 551628, 3734112; 551637, 3734102; 551646
3734106; 551650, 3734105; 551650, 3734096; 551653, 3734090; 551653
3734075; 551657, 3734063; 551677, 3734010, 551680, 3734004, 551711,
3734004; 551715, 3734004; 551737, 3734004; 551805, 3734027; 551809
3734042; 551810, 3734043; 551816, 3734047; 551825, 3734048; 551836
3734048; 551839, 3734048; 551881, 3734101; 551889, 3734112; 551904,
3734125; 551945, 3734158; 551979, 3734170; 552082, 3734080; 552090
3734061; 552137, 3734072; 552160, 3734053; 552187, 3734097, 552187
3734109; 552184, 3734126; 552185, 3734139; 552193, 3734173; 552186
3734186; 552185, 3734198; 552181, 3734210; 552188, 3734225; 552190
3734240; 552195, 3734278; 552198, 3734300; 552200, 3734300; 552200
3734311; 552201, 3734320; 552206, 3734342; 552209, 3734353; 552215
3734369; 552219, 3734382; 552228, 3734400; 552240, 3734412; 552251,
3734427; 552255, 3734430; 552266, 3734440; 552290, 3734453; 552300
3734460; 552323, 3734473; 552352, 3734482; 552373, 3734483; 552390
3734479; 552404, 3734471; 552423, 3734463; 552437, 3734454; 552449
3734445; 552456, 3734437, 552463, 3734429; 552464, 3734429; 552478
3734419; 552499, 3734405; 552500, 3734405; 552500, 3734400; 552512
3734400; 552530, 3734395; 552545, 3734391; 552561, 3734387; 552562
3734386; 552576, 3734336, 552585, 3734300; 552588, 3734278; 552594,
3734268; 552595, 3734255; 552599, 3734243; 552612, 3734239; 552620
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3734223; 552624, 3734212; 552635, 3734201; 552648, 3734193; 552652
3734182; 552657, 3734170; 552665, 3734162; 552669, 3734155; 552673
3734116; 552673, 3734111; 552676, 3734099; 552679, 3734087; 552684,
3734076; 552687, 3734065; 552687, 3734051; 552691, 3734031; 552721,
3734010; 552735, 3733982; 552739, 3733974; 552742, 3733967; 552746
3733960; 552751, 3733951; 552754, 3733942; 552758, 3733934; 552763
3733930; 552768, 3733929; 552776, 3733926; 552783, 3733923; 552795
3733920; 552803, 3733920; 552811, 3733922; 552820, 3733923; 552835
3733924; 552845, 3733925; 552853, 3733926; 552862, 3733928; 552875
3733930; 552883, 3733934; 552892, 3733938; 552903, 3733940; 552914,
3733944; 552960, 3733965; 552972, 3733975; 552987, 3733986; 553031,
3734027; 553078, 3734057; 553095, 3734078; 553101, 3734109; 553111,
3734152; 553098, 3734180; 553091, 3734204; 553077, 3734242; 553050
3734295; 553047, 3734301; 553054, 3734339; 553061, 3734356; 553070
3734363; 553077, 3734368, 553083, 3734373; 553085, 3734375; 553086
3734382; 553090, 3734386; 553094, 3734384; 553098, 3734391, 553111,
3734399; 553113, 3734400; 553200, 3734400; 553223, 3734400; 553229
3734398; 553245, 3734392; 553258, 3734384; 553273, 3734376, 553286
3734370; 553286, 3734370; 553288, 3734369; 553305, 3734357; 553327
3734344; 553341, 3734334; 553348, 3734327, 553354, 3734324; 553352
3734318; 553352, 3734310; 553354, 3734302; 553356, 3734293; 553355
3734284; 553351, 3734275; 553351, 3734275; 553345, 3734268; 553343
3734257; 553346, 3734250; 553356, 3734234; 553367, 3734225; 553372
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3734218; 553383, 3734201; 553385, 3734195; 553388, 3734187; 553389
3734172; 553390, 3734162; 553390, 3734151; 553391, 3734140; 553394,
3734132; 553400, 3734124; 553404, 3734115; 553408, 3734104; 553408
3734097; 553415, 3734087; 553427, 3734080; 553443, 3734064; 553452
3734060; 553468, 3734052; 553473, 3734043; 553476, 3734033; 553484,
3734028; 553492, 3734022; 553498, 3734016; 553500, 3734015; 553502
3734011; 553510, 3734003; 553519, 3733988; 553525, 3733981; 553533
3733977; 553546, 3733969; 553548, 3733960; 553554, 3733947; 553566
3733938; 553576, 3733942; 553608, 3733921; 553618, 3733926; 553630
3733936; 553634, 3733939; 553637, 3733934; 553642, 3733928; 553652
3733919; 553654, 3733918; 553667, 3733915; 553670, 3733840; 553672
3733783; 553675, 3733743; 553682, 3733693; 553685, 3733673; 553690
3733628; 553698, 3733560; 553640, 3733444; 553565, 3733353; 553564,
3733352; 553549, 3733377, 553473, 3733275; 553350, 3733112; 553321,
3733073; 553304, 3733037; 553301, 3733029; 553293, 3733010; 553218
3732821; 553124, 3732581; 553005, 3732465; 552984, 3732425; 552896
3732424; 552891, 3732422; 552879, 3732417, 552870, 3732413; 552888
3732400; 553005, 3732318; 553037, 3732269; 553039, 3732265; 553039
3732265; 553071, 3732232; 553084, 3732224; 553103, 3732215; 553125
3732202; 553140, 3732194; 553159, 3732187, 553179, 3732187; 553284,
3732144; 553284, 3732142; 553286, 3732136; 553294, 3732133; 553299
3732136; 553300, 3732137; 553304, 3732150; 553310, 3732161; 553322
3732172; 553327, 3732179; 553337, 3732179; 553344, 3732185; 553348
3732196; 553361, 3732200; 553383, 3732200; 553391, 3732204; 553395
3732224; 553404, 3732245; 553408, 3732262; 553404, 3732290; 553402
3732310; 553383, 3732340; 553374, 3732345; 553374, 3732358; 553382
3732367; 553391, 3732365; 553408, 3732365; 553423, 3732370; 553434,
3732372; 553456, 3732333; 553466, 3732314; 553479, 3732295; 553492
3732277; 553511, 3732265; 553524, 3732262; 553537, 3732265; 553546
3732260; 553544, 3732250; 553544, 3732234; 553554, 3732230; 553563
3732224; 553576, 3732217; 553589, 3732204; 553597, 3732202; 553610
3732202; 553625, 3732200; 553636, 3732196; 553658, 3732189; 553675
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3732194; 553683, 3732183; 553698, 3732200; 553715, 3732237; 553733
3732239; 553756, 3732239; 553772, 3732233; 553788, 3732248; 553799
3732247; 553810, 3732260; 553813, 3732271; 553826, 3732281; 553838
3732282; 553847, 3732289; 553860, 3732291; 553877, 3732286; 553894,
3732280; 553911, 3732275; 553939, 3732234; 553954, 3732217; 553962
3732202; 553969, 3732176; 553976, 3732165; 554016, 3732149; 553999
3732116; 553998, 3732115; 553996, 3732100; 554041, 3732073; 554057
3732063; 554077, 3732092; 554080, 3732092; 554092, 3732091; 554102
3732099; 554105, 3732116; 554109, 3732150; 554368, 3730690; 554245
3729777; 554239, 3729775; 554201, 3729779; 554164, 3729784; 554133
3729781; 554095, 3729767, 554079, 3729754; 554055, 3729695; 554035
3729675; 554023, 3729667; 554005, 3729655; 553984, 3729646; 553966
3729644; 553948, 3729653; 553922, 3729659; 553887, 3729667; 553858
3729674; 553841, 3729677; 553820, 3729671, 553811, 3729653; 553804,
3729633; 553803, 3729622; 553807, 3729592; 553815, 3729576; 553823
3729561; 553834, 3729536; 553850, 3729507; 553853, 3729480; 553859
3729446; 553861, 3729423; 553852, 3729387; 553847, 3729361; 553832
3729318; 553816, 3729275; 553806, 3729250; 553806, 3729249; 553805
3729247, 553805, 3729246; 553804, 3729244, 553804, 3729243; 553803
3729242; 553802, 3729240; 553802, 3729239; 553801, 3729237; 553800
3729236; 553800, 3729235; 553799, 3729233; 553798, 3729232; 553797
3729231; 553797, 3729229; 553796, 3729228; 553795, 3729227; 553794,
3729226; 553793, 3729224; 553792, 3729223; 553791, 3729222; 553790
3729221; 553789, 3729220; 553788, 3729218; 553787, 3729217; 553786
3729216; 553785, 3729215; 553784, 3729214; 553783, 3729213; 553782
3729212; 553781, 3729211; 553780, 3729210; 553779, 3729209; 553777
3729208; 553776, 3729207; 553775, 3729206; 553774, 3729205; 553772
3729204; 553771, 3729203; 553770, 3729202; 553769, 3729202; 553768
3729201; 553766, 3729201; 553765, 3729200; 553764, 3729200; 553763
3729199; 553762, 3729199; 553760, 3729198; 553759, 3729198; 553758
3729197; 553757, 3729196; 553756, 3729196, 553755, 3729195; 553754,
3729194; 553752, 3729194; 553751, 3729193; 553750, 3729192; 553749
3729192; 553748, 3729191; 553747, 3729190; 553746, 3729189; 553745
3729188; 553744, 3729188; 553743, 3729187, 553742, 3729186; 553741,
3729185; 553740, 3729184; 553739, 3729183; 553738, 3729182; 553738
3729181; 553737, 3729180; 553736, 3729179; 553735, 3729178; 553734,
3729177; 553733, 3729176; 553733, 3729175; 553732, 3729174; 553731,
3729173; 553730, 3729172; 553730, 3729171; 553729, 3729170; 553728
3729169; 553728, 3729168; 553727, 3729166; 553726, 3729165; 553726
3729164; 553725, 3729163; 553725, 3729162; 553724, 3729161; 553724,
3729159; 553723, 3729158; 553723, 3729157, 553722, 3729156; 553722
3729155; 553721, 3729153; 553721, 3729152; 553721, 3729151; 553720
3729150; 553720, 3729148; 553720, 3729147, 553719, 3729146; 553719
3729144; 553719, 3729143; 553719, 3729142; 553719, 3729141; 553718
3729139; 553718, 3729138; 553718, 3729137; 553718, 3729135; 553718
3729134; 553718, 3729133; 553718, 3729132; 553718, 3729130; 553718
3729129; 553718, 3729128; 553718, 3729126; 553718, 3729125; 553718
3729124; 553718, 3729122; 553718, 3729121, 553719, 3729120; 553719
3729119; 553719, 3729117; 553719, 3729116; 553720, 3729115; 553720
3729113; 553720, 3729112; 553721, 3729111; 553721, 3729110; 553721,
3729108; 553722, 3729107; 553722, 3729106, 553723, 3729105; 553723
3729104; 553723, 3729102; 553724, 3729101; 553725, 3729100; 553725
3729099; 553726, 3729098; 553726, 3729096, 553727, 3729095; 553727
3729094; 553728, 3729093; 553729, 3729092; 553729, 3729091; 553730
3729090; 553731, 3729089; 553732, 3729088; 553732, 3729087; 553733
3729086; 553734, 3729084; 553735, 3729083; 553736, 3729082; 553736
3729081; 553737, 3729081; 553738, 3729080; 553739, 3729079; 553740
3729078; 553741, 3729077; 553742, 3729076, 553743, 3729075; 553743
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3729075; 553744, 3729074; 553746, 3729073; 553747, 3729072; 553748
3729071; 553749, 3729071; 553750, 3729070; 553751, 3729069; 553753
3729069; 553754, 3729068; 553755, 3729067; 553756, 3729067; 553758
3729066; 553759, 3729065; 553760, 3729065; 553762, 3729064; 553763
3729064; 553764, 3729063; 553766, 3729063; 553767, 3729062; 553768
3729062; 553770, 3729061; 553771, 3729061; 553772, 3729061; 553774,
3729060; 553775, 3729060; 553776, 3729060; 553778, 3729060; 553779
3729059; 553781, 3729059; 553782, 3729059; 553783, 3729059; 553785
3729059; 553786, 3729058; 553788, 3729058; 553791, 3729058; 553792
3729058; 553793, 3729058; 553795, 3729058; 553796, 3729058; 553802
3729059; 553808, 3729059; 553814, 3729059; 553819, 3729059; 553825
3729058; 553831, 3729058; 553837, 3729058; 553843, 3729057, 553849
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3729057; 553855, 3729056, 553861, 3729055; 553863, 3729055, 553866
3729054; 553868, 3729054; 553871, 3729053; 553874, 3729053; 553877
3729052; 553879, 3729051; 553882, 3729050; 553885, 3729050; 553887
3729049; 553890, 3729048; 553892, 3729047; 553895, 3729046; 553898
3729045; 553900, 3729044; 553903, 3729043; 553905, 3729042; 553908
3729041; 553910, 3729039; 553913, 3729038; 553915, 3729037; 553918
3729036; 553920, 3729034; 553922, 3729033; 553925, 3729031; 553927
3729030; 553929, 3729028; 553931, 3729027; 553933, 3729025; 553935
3729024; 553937, 3729022; 553939, 3729021; 553941, 3729020; 553943
3729018; 553946, 3729017; 553948, 3729016; 553950, 3729015; 553952
3729013; 553955, 3729012; 553957, 3729011; 553959, 3729010; 553961,
3729009; 553964, 3729008; 553966, 3729007, 553968, 3729006; 553971,
3729005; 553973, 3729004; 553976, 3729004; 553978, 3729003; 553980
3729002; 553983, 3729002; 553985, 3729001; 553988, 3729000; 553990
3729000; 553993, 3728999; 553995, 3728999; 553998, 3728999; 554000
3728998; 554003, 3728998; 554005, 3728998; 554007, 3728997, 554008
3728997; 554010, 3728997, 554011, 3728997, 554013, 3728997, 554014,
3728996; 554015, 3728996; 554017, 3728996; 554018, 3728996; 554020
3728995; 554021, 3728995; 554023, 3728995; 554024, 3728994; 554025
3728994; 554027, 3728993; 554028, 3728993; 554030, 3728992; 554031,
3728992; 554032, 3728991; 554034, 3728990; 554035, 3728990; 554036
3728989; 554038, 3728989; 554039, 3728988; 554040, 3728987; 554042
3728986; 554043, 3728986; 554044, 3728985; 554045, 3728984; 554047
3728983; 554048, 3728982; 554049, 3728982; 554050, 3728981; 554051,
3728980; 554053, 3728979; 554054, 3728978; 554055, 3728977; 554056
3728976; 554057, 3728975; 554058, 3728974; 554059, 3728973; 554060
3728972; 554061, 3728971; 554062, 3728970; 554063, 3728969; 554064,
3728968; 554065, 3728966; 554066, 3728965; 554067, 3728964; 554069
3728962; 554071, 3728960; 554072, 3728957, 554074, 3728955; 554076
3728953; 554079, 3728950; 554081, 3728948; 554083, 3728946; 554085
3728944; 554087, 3728942; 554089, 3728940; 554092, 3728938; 554094,
3728936; 554095, 3728935; 554097, 3728934; 554098, 3728933; 554100
3728931; 554102, 3728930; 554103, 3728929; 554105, 3728928; 554107
3728927; 554109, 3728926; 554110, 3728925; 554112, 3728924, 554114,
3728923; 554116, 3728922; 554118, 3728921; 554119, 3728920; 554121,
3728919; 554123, 3728918; 554125, 3728917, 554127, 3728916; 554129
3728916; 554113, 3728802; 554092, 3728802; 554032, 3728802; 553931,
3728801; 553728, 3728800, 553627, 3728799; 553526, 3728799; 553426
3728798; 553426, 3728726; 553427, 3728678; 553427, 3728598; 553326
3728597; 553327, 3728496; 553328, 3728395; 553328, 3728294; 553329
3728192; 553329, 3728091; 553330, 3727992; 553331, 3727895; 553331,
3727792; 553332, 3727689; 553333, 3727590; 553333, 3727489; 553334,
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3727388; 553334, 3727287, 553335, 3727187, 553486, 3727188; 553488
3727145; 553491, 3727087; 553492, 3727080; 553500, 3726986; 553518
3726879; 553591, 3726724; 553600, 3726707; 553600, 3726700; 553600
3726600; 553600, 3726500; 553600, 3726400; 553700, 3726400; 553748
3726400; 553749, 3726399; 553747, 3726395; 553758, 3726342; 553758
3726341; 553945, 3726216; 554135, 3726156; 554149, 3726142; 554187
3726105; 554178, 3726042; 554182, 3726038; 554187, 3726031; 554187
3726030; 554186, 3726026; 554186, 3726025; 554186, 3726022; 554186
3726018; 554187, 3726015; 554188, 3726013; 554188, 3726011; 554190
3726008; 554192, 3726005, 554212, 3725983; 554215, 3725979; 554217
3725977; 554217, 3725976; 554237, 3725975; 554251, 3725960; 554333
3725946; 554367, 3725967; 554380, 3725976; 554393, 3725984; 554474,
3725956; 554551, 3725915; 554600, 3725889; 554600, 3725800; 554620
3725800; 554619, 3725760; 554611, 3725760; 554610, 3725760; 554610
3725760; 554609, 3725760, 554608, 3725760; 554608, 3725760; 554608
3725760; 554607, 3725760; 554607, 3725760; 554606, 3725760; 554606
3725760; 554605, 3725760; 554605, 3725759; 554605, 3725759; 554604,
3725759; 554604, 3725759; 554604, 3725759; 554603, 3725759; 554603
3725759; 554602, 3725759; 554602, 3725758; 554601, 3725758; 554601,
3725758; 554600, 3725758; 554600, 3725757; 554600, 3725757, 554599
3725757; 554599, 3725757; 554598, 3725756; 554598, 3725756; 554598
3725756; 554597, 3725756; 554597, 3725755; 554597, 3725755; 554597
3725755; 554596, 3725755; 554596, 3725755; 554596, 3725754; 554596
3725754; 554595, 3725754; 554595, 3725753; 554595, 3725753; 554595
3725753; 554595, 3725753; 554594, 3725752; 554594, 3725752, 554594,
3725751; 554593, 3725751; 554593, 3725751; 554593, 3725750; 554593
3725750; 554592, 3725750; 554592, 3725749; 554592, 3725749; 554592
3725749; 554592, 3725748; 554592, 3725748; 554591, 3725748; 554591,
3725747; 554591, 3725747; 554591, 3725747; 554591, 3725746; 554590
3725746; 554590, 3725746; 554590, 3725745; 554590, 3725745; 554590
3725744; 554590, 3725744; 554590, 3725744; 554589, 3725743; 554589
3725743; 554589, 3725743; 554589, 3725742; 554589, 3725742; 554589
3725741; 554589, 3725741; 554589, 3725741; 554589, 3725740; 554588
3725740; 554588, 3725740; 554588, 3725739; 554588, 3725739; 554588
3725739; 554588, 3725738; 554588, 3725738; 554588, 3725738; 554588
3725737; 554588, 3725737; 554588, 3725736; 554588, 3725736; 554588
3725735; 554588, 3725735; 554588, 3725735; 554588, 3725734; 554588
3725734; 554588, 3725733; 554588, 3725733; 554588, 3725732; 554588
3725732; 554588, 3725730; 554588, 3725729; 554588, 3725729; 554588
3725728; 554588, 3725728; 554588, 3725727, 554588, 3725727, 554588
3725726; 554588, 3725726; 554589, 3725725; 554589, 3725725; 554589
3725724; 554589, 3725724; 554589, 3725723; 554589, 3725723; 554589
3725723; 554589, 3725722; 554590, 3725722; 554590, 3725721; 554590
3725721; 554590, 3725721; 554590, 3725720; 554590, 3725720; 554590
3725719; 554591, 3725719; 554591, 3725719; 554591, 3725718; 554591,
3725718; 554591, 3725717; 554592, 3725717; 554592, 3725717; 554592
3725716; 554592, 3725716; 554593, 3725715; 554593, 3725715; 554593
3725715; 554593, 3725714; 554594, 3725714; 554594, 3725714; 554594,
3725713; 554595, 3725713; 554595, 3725713; 554595, 3725712; 554595
3725712; 554596, 3725712; 554596, 3725711; 554596, 3725711; 554597
3725711; 554597, 3725710; 554597, 3725710; 554598, 3725710; 554598
3725709; 554598, 3725709; 554599, 3725709; 554599, 3725708; 554599
3725708; 554600, 3725708; 554600, 3725708; 554601, 3725707; 554601,
3725707; 554601, 3725707, 554602, 3725707; 554602, 3725706; 554602
3725706; 554603, 3725706; 554603, 3725706; 554603, 3725706; 554604,
3725706; 554604, 3725705; 554604, 3725705; 554605, 3725705; 554605
3725705; 554605, 3725705; 554606, 3725705; 554606, 3725704; 554607
3725704; 554607, 3725704; 554607, 3725704; 554608, 3725704; 554608
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3725704; 554609, 3725704; 554609, 3725703; 554609, 3725703; 554610
3725703; 554610, 3725703; 554618, 3725707; 554632, 3725706; 554660
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3725699; 554705, 3725687; 554759, 3725672; 554789, 3725603; 554789
3725602; 554857, 3725444; 554913, 3725363; 554955, 3725411; 554966
3725423; 554994, 3725457; 555049, 3725501; 555038, 3725534; 555037
3725534; 554953, 3725581; 554954, 3725584; 556747, 3725031; 557936
3724088; 558510, 3724252; 559822, 3725688; 560478, 3727041; 561094,
3727369; 561750, 3727082; 562570, 3725442; 562693, 3724006; 562980
3722489; 563513, 3721997; 564088, 3722418; 564089, 3722418; 564122
3722411; 564155, 3722405; 564169, 3722414; 564188, 3722426; 564188
3722427; 564189, 3722427; 564189, 3722427, 564189, 3722428; 564190
3722428; 564190, 3722428; 564190, 3722428; 564191, 3722429; 564191,
3722429; 564191, 3722429; 564191, 3722429; 564191, 3722430; 564192
3722430; 564192, 3722431; 564192, 3722431; 564193, 3722431; 564193
3722432; 564193, 3722432; 564193, 3722432; 564194, 3722433; 564194,
3722433; 564194, 3722434; 564194, 3722434; 564194, 3722435; 564194,
3722435; 564195, 3722435; 564195, 3722435; 564195, 3722436; 564195
3722436; 564195, 3722437; 564195, 3722437, 564195, 3722438; 564195
3722438; 564195, 3722438; 564196, 3722439; 564196, 3722439; 564196
3722440; 564196, 3722440; 564196, 3722441; 564196, 3722441; 564196
3722442; 564196, 3722442; 564196, 3722442; 564196, 3722443; 564196
3722443; 564196, 3722444; 564196, 3722444; 564196, 3722444; 564196
3722445; 564209, 3722445; 564209, 3722447, 564208, 3722593; 564207
3722807; 564206, 3722886; 564204, 3723251; 564211, 3723251; 564211,
3723251; 564210, 3723363; 564243, 3723406, 564268, 3723438; 564398
3723605; 564418, 3723631; 564418, 3723632; 564419, 3723632; 564419
3723632; 564419, 3723633; 564419, 3723633; 564420, 3723633; 564420
3723634; 564420, 3723634; 564421, 3723635, 564421, 3723635; 564421,
3723635; 564422, 3723636; 564422, 3723637, 564422, 3723637; 564423
3723637; 564423, 3723638; 564423, 3723638; 564423, 3723638; 564423
3723638; 564423, 3723639; 564424, 3723639; 564424, 3723639; 564424,
3723640; 564424, 3723640; 564425, 3723641; 564425, 3723641; 564425
3723641; 564425, 3723642; 564426, 3723642, 564426, 3723643; 564426
3723644; 564427, 3723644; 564427, 3723645; 564427, 3723645; 564428
3723646; 564428, 3723646; 564428, 3723647, 564428, 3723647; 564429
3723648; 564429, 3723648; 564429, 3723649; 564430, 3723649; 564430
3723650; 564430, 3723650; 564430, 3723650; 564430, 3723651; 564431,
3723652; 564431, 3723652; 564431, 3723652; 564431, 3723653; 564432
3723653; 564432, 3723654; 564432, 3723654; 564432, 3723655; 564432
3723655; 564433, 3723656; 564433, 3723656; 564438, 3723663; 564442
3723714; 564442, 3723714; 564435, 3723789; 564440, 3723798; 564463
3723846; 564481, 3723875; 564488, 3723896; 564506, 3723919; 564509
3723922; 564514, 3723928; 564568, 3723964; 564581, 3723968; 564581,
3723969; 564582, 3723969; 564582, 3723969; 564583, 3723969; 564640
3723990; 564641, 3723991; 564641, 3723991; 564642, 3723991; 564642
3723991; 564653, 3723995; 564653, 3724000; 564700, 3724000; 564700
3724073; 564917, 3724081; 564924, 3724081; 565084, 3724082; 565162
3724083; 565138, 3724144; 565147, 3724163; 565165, 3724200; 565176
3724200; 565187, 3724196; 565216, 3724186; 565378, 3724172; 565428
3724264; 565296, 3724353; 565282, 3724363; 565257, 3724379; 565257
3724421; 565274, 3724448; 565290, 3724441; 565310, 3724432; 565317
3724438; 565346, 3724460; 565355, 3724622; 565348, 3724812; 565307
3724890; 565266, 3724966; 565240, 3725013; 565289, 3725063; 565312
3725087; 565341, 3725165; 565422, 3725156; 565464, 3725152; 565490
3725149; 565493, 3725149; 565522, 3725145; 565556, 3725116; 565619
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3725062; 565757, 3725065; 565842, 3725067; 565907, 3725026; 565944,
3725002; 565945, 3725002; 565945, 3725002; 565945, 3725002; 565946
3725001; 565946, 3725001; 565946, 3725001; 565947, 3725001; 565947
3725001; 565947, 3725001; 565948, 3725000; 565948, 3725000; 565948
3725000; 565948, 3725000; 565949, 3725000; 565949, 3725000; 565949
3725000; 565950, 3725000; 565950, 3725000; 565950, 3725000; 565951,
3725000; 565951, 3724999; 565952, 3724999; 565952, 3724999; 565953
3724999; 565953, 3724999; 565954, 3724999; 565954, 3724999; 565955
3724999; 565955, 3724999; 565956, 3724999; 565956, 3724999; 565956
3724999; 565957, 3724999; 565957, 3725000; 565958, 3725000; 565958
3725000; 565959, 3725000; 565959, 3725000; 565959, 3725000; 565960
3725000; 565960, 3725000; 565960, 3725000; 565961, 3725000; 565961,
3725001; 565961, 3725001; 565962, 3725001; 565962, 3725001; 565962
3725001; 565962, 3725001; 565963, 3725001; 565963, 3725002; 565964,
3725002; 565964, 3725002; 565964, 3725002; 565965, 3725003; 565965
3725003; 565965, 3725003; 565966, 3725003; 565966, 3725004; 565966
3725004; 565967, 3725004; 565967, 3725005; 565967, 3725005; 565968
3725005; 565968, 3725006, 565968, 3725006; 565969, 3725006, 565969
3725007; 565969, 3725007; 565969, 3725007; 565970, 3725008; 565970
3725008; 565970, 3725009; 565970, 3725009; 565971, 3725009; 565971,
3725010; 565971, 3725010; 565971, 3725011; 565971, 3725011; 565971,
3725011; 565971, 3725011; 565972, 3725012; 565972, 3725012; 565972
3725013; 565972, 3725013; 565972, 3725013; 565972, 3725014; 565972
3725014; 565972, 3725015; 565972, 3725015; 565972, 3725015; 565972
3725016; 565972, 3725016; 565972, 3725016; 565972, 3725017; 565972
3725017; 565972, 3725018; 565972, 3725018; 565972, 3725019; 565972
3725019; 565972, 3725019; 565972, 3725020; 565972, 3725020; 565972
3725020; 565972, 3725021; 565972, 3725021; 565972, 3725022; 565972
3725022; 565972, 3725023; 565972, 3725023; 565971, 3725024; 565971,
3725024; 565971, 3725025; 565903, 3725182; 565900, 3725220; 565900
3725300; 565892, 3725300; 565888, 3725336; 565867, 3725351; 565866
3725352; 565800, 3725398; 565800, 3725400; 565800, 3725424; 565845
3725432; 565848, 3725480; 565865, 3725483; 565865, 3725483; 565883
3725486; 565899, 3725489; 565909, 3725521; 565910, 3725530; 565910
3725531; 565910, 3725532; 565913, 3725559; 565900, 3725588; 565900
3725600; 565900, 3725669; 565900, 3725670; 565900, 3725670; 565900
3725700; 565888, 3725700; 565864, 3725716; 565856, 3725765; 565849
3725813; 565849, 3725814; 565849, 3725814; 565849, 3725815; 565849
3725815; 565849, 3725816; 565849, 3725817; 565849, 3725817; 565849
3725818; 565849, 3725818; 565849, 3725819; 565849, 3725819; 565849
3725820; 565849, 3725821; 565849, 3725822; 565849, 3725822; 565849
3725823; 565849, 3725824; 565849, 3725825; 565849, 3725825; 565849
3725826; 565849, 3725826; 565849, 3725827; 565849, 3725827; 565849
3725828; 565850, 3725829; 565850, 3725830; 565850, 3725831; 565850
3725831; 565850, 3725832; 565851, 3725833; 565851, 3725834; 565851,
3725834; 565851, 3725835; 565852, 3725836; 565852, 3725837; 565852
3725837; 565852, 3725838, 565853, 3725838; 565853, 3725839; 565853
3725839; 565853, 3725840; 565854, 3725841; 565854, 3725842; 565855
3725842; 565855, 3725843; 565856, 3725844; 565856, 3725845; 565857
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3725846; 565858, 3725848; 565859, 3725849; 565860, 3725850; 565861,
3725851; 565861, 3725851; 565862, 3725852; 565862, 3725852; 565862
3725852; 565863, 3725853; 565863, 3725854; 565864, 3725854; 565865
3725855; 565865, 3725855; 565866, 3725856; 565867, 3725856; 565867
3725857; 565868, 3725857; 565869, 3725858; 565870, 3725858; 565871,
3725859; 565872, 3725860; 565873, 3725860; 565875, 3725861; 565876
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3725862; 565876, 3725862; 565877, 3725862; 565877, 3725862; 565878
3725862; 565878, 3725863; 565879, 3725863; 565879, 3725863; 565880
3725863; 565881, 3725863; 565881, 3725864; 565882, 3725864; 565882
3725864; 565883, 3725864; 565884, 3725864; 565884, 3725864; 565885
3725865; 565885, 3725865; 565886, 3725865; 565887, 3725865; 565888
3725865; 565888, 3725865, 565889, 3725865; 565890, 3725865; 565891,
3725865; 565892, 3725865; 565892, 3725866; 565893, 3725866, 565894,
3725866; 565895, 3725866; 565896, 3725866; 565896, 3725866; 565897
3725866; 565898, 3725865; 565899, 3725865; 565899, 3725865; 565900
3725865; 565901, 3725865; 565902, 3725865; 565903, 3725865; 565904,
3725865; 565904, 3725865; 565905, 3725864; 565906, 3725864, 565907
3725864; 565907, 3725864; 565907, 3725864; 565908, 3725863; 565909
3725863; 565910, 3725863; 565910, 3725863; 565911, 3725863; 565911,
3725862; 565912, 3725862; 565912, 3725862; 565913, 3725862; 565913
3725862; 565914, 3725861; 565916, 3725860; 565917, 3725860; 565918
3725859; 565919, 3725858; 565920, 3725858; 565921, 3725857; 565922
3725857; 565922, 3725856; 565923, 3725856; 565924, 3725855; 565939
3725842; 566014, 3725778; 566029, 3725765; 566057, 3725765; 566059
3725761; 566071, 3725742; 566082, 3725731; 566094, 3725726; 566108
3725722; 566115, 3725717; 566125, 3725710; 566130, 3725706; 566131,
3725705; 566137, 3725700; 566142, 3725694; 566145, 3725691; 566149
3725684; 566153, 3725676; 566159, 3725672; 566165, 3725666; 566168
3725659; 566168, 3725650; 566168, 3725642; 566166, 3725633; 566165
3725623; 566164, 3725616; 566165, 3725610; 566167, 3725601; 566172
3725597; 566177, 3725585; 566179, 3725577, 566176, 3725567; 566173
3725557; 566168, 3725546; 566167, 3725538; 566165, 3725530; 566163
3725523; 566161, 3725517, 566161, 3725508; 566165, 3725500; 566171,
3725495; 566175, 3725490; 566182, 3725484; 566190, 3725478; 566194,
3725470; 566199, 3725462; 566206, 3725451; 566210, 3725444, 566219
3725437; 566229, 3725432; 566240, 3725430; 566253, 3725428; 566260
3725428; 566261, 3725428; 566272, 3725422; 566278, 3725422; 566283
3725422; 566293, 3725425; 566302, 3725425; 566313, 3725422; 566315
3725410; 566313, 3725407; 566314, 3725394; 566318, 3725382; 566322
3725373; 566329, 3725363; 566336, 3725359; 566348, 3725352; 566355
3725352; 566368, 3725343; 566372, 3725337; 566376, 3725330; 566388
3725326; 566396, 3725323; 566407, 3725320; 566417, 3725320; 566426
3725319; 566439, 3725318; 566449, 3725323; 566461, 3725327; 566468
3725336; 566476, 3725344; 566481, 3725346; 566493, 3725350; 566501,
3725350; 566510, 3725350; 566515, 3725350; 566525, 3725346; 566537
3725338; 566546, 3725332; 566555, 3725328; 566566, 3725321; 566575
3725317; 566581, 3725314; 566591, 3725305; 566593, 3725302; 566597
3725297; 566602, 3725292; 566608, 3725283; 566615, 3725272; 566620
3725257; 566623, 3725246; 566623, 3725233; 566623, 3725228; 566595
3725205; 566576, 3725168; 566573, 3725134; 566569, 3725089; 566569
3725063; 566576, 3725025; 566599, 3724984; 566610, 3724954; 566629
3724932; 566644, 3724920; 566670, 3724913; 566672, 3724913; 566693
3724920; 566715, 3724924; 566749, 3724920; 566771, 3724905; 566773
3724904; 566798, 3724890, 566820, 3724860; 566846, 3724853; 566906
3724838; 566910, 3724834; 566924, 3724825; 566940, 3724819; 566951,
3724811; 566963, 3724802; 566967, 3724791; 567005, 3724744; 567014,
3724733; 567023, 3724718; 567031, 3724710; 567045, 3724692, 567054,
3724680; 567063, 3724664; 567072, 3724655; 567113, 3724636; 567119
3724630; 567136, 3724576, 567136, 3724575; 567136, 3724575; 567136
3724573; 567137, 3724572; 567137, 3724572; 567137, 3724570; 567137
3724569; 567137, 3724568; 567137, 3724567; 567137, 3724566; 567137
3724565; 567137, 3724564; 567137, 3724563; 567138, 3724562; 567138
3724561; 567138, 3724560; 567138, 3724559; 567138, 3724558; 567138
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3724556; 567138, 3724555; 567138, 3724554; 567138, 3724553; 567138
3724552; 567138, 3724551; 567138, 3724550; 567138, 3724549; 567138
3724548; 567138, 3724547, 567138, 3724545; 567138, 3724544; 567138
3724544; 567138, 3724542; 567138, 3724541; 567138, 3724540; 567138
3724539; 567138, 3724538; 567138, 3724537; 567138, 3724536, 567138
3724535; 567137, 3724534; 567137, 3724533; 567137, 3724532; 567137
3724531; 567137, 3724530; 567137, 3724528; 567137, 3724527; 567137
3724527; 567137, 3724525; 567137, 3724524; 567136, 3724523; 567136
3724522; 567136, 3724521; 567136, 3724520; 567136, 3724519; 567136
3724518; 567135, 3724517, 567135, 3724516; 567135, 3724515; 567135
3724514; 567135, 3724513; 567135, 3724512; 567134, 3724511; 567134,
3724510; 567134, 3724509; 567134, 3724508; 567134, 3724507; 567133
3724506; 567133, 3724505; 567133, 3724504; 567133, 3724503; 567133
3724502; 567132, 3724501; 567132, 3724500; 567132, 3724500; 567132
3724499; 567131, 3724498; 567131, 3724497, 567131, 3724496; 567131,
3724495; 567130, 3724494; 567130, 3724493; 567130, 3724492; 567130
3724491; 567129, 3724490; 567129, 3724490; 567129, 3724489; 567129
3724488; 567128, 3724487, 567128, 3724486, 567128, 3724485, 567127
3724484; 567127, 3724483; 567127, 3724482; 567126, 3724481; 567126
3724480; 567126, 3724479; 567125, 3724479; 567125, 3724478; 567125
3724476; 567124, 3724475; 567124, 3724474, 567123, 3724473; 567123
3724472; 567122, 3724471; 567122, 3724470; 567121, 3724469; 567121,
3724467, 567120, 3724466; 567120, 3724465; 567119, 3724464, 567119
3724463; 567119, 3724462; 567118, 3724461; 567117, 3724460; 567117
3724459; 567082, 3724391; 567079, 3724385; 567078, 3724384, 567078
3724384; 567077, 3724383; 567077, 3724382; 567076, 3724381; 567076
3724381; 567076, 3724380, 567075, 3724380; 567075, 3724379; 567075
3724379; 567074, 3724378; 567074, 3724378; 567074, 3724377, 567073
3724376; 567072, 3724375; 567072, 3724374; 567071, 3724373; 567071,
3724373; 567071, 3724372; 567070, 3724372, 567070, 3724371, 567070
3724371; 567069, 3724370; 567069, 3724370; 567069, 3724369; 567068
3724369; 567068, 3724368, 567067, 3724367; 567066, 3724366, 567066
3724365; 567066, 3724365; 567066, 3724364; 567065, 3724364; 567065
3724363; 567065, 3724363; 567064, 3724362; 567064, 3724362; 567064,
3724361; 567063, 3724361; 567063, 3724360; 567062, 3724359; 567062
3724358; 567061, 3724357; 567061, 3724357; 567061, 3724356; 567060
3724356; 567060, 3724355; 567060, 3724355; 567059, 3724354; 567059
3724354; 567059, 3724354; 567059, 3724353; 567058, 3724353; 567058
3724352; 567057, 3724351; 567056, 3724350; 567056, 3724349; 567055
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3724348; 567055, 3724348; 567055, 3724347, 567054, 3724347, 567054,
3724346; 567054, 3724345; 567039, 3724324; 566895, 3724115; 566884,
3724097; 566839, 3724025; 566839, 3724025; 566838, 3724023; 566821,
3723993; 566820, 3723992; 566820, 3723991; 566820, 3723991; 566820
3723990; 566819, 3723990; 566819, 3723990; 566819, 3723989; 566819
3723989; 566819, 3723988; 566818, 3723988; 566818, 3723988; 566818
3723987; 566818, 3723987, 566818, 3723987; 566817, 3723986, 566817
3723985; 566817, 3723984; 566816, 3723984; 566816, 3723983; 566816
3723983; 566816, 3723982; 566816, 3723982; 566816, 3723981; 566815
3723981; 566815, 3723980; 566815, 3723980; 566815, 3723979; 566815
3723979; 566815, 3723978; 566814, 3723978; 566814, 3723977, 566814,
3723977; 566814, 3723976, 566814, 3723976; 566814, 3723975; 566814,
3723975; 566814, 3723974; 566814, 3723974; 566813, 3723973; 566813
3723973; 566813, 3723972; 566813, 3723972; 566813, 3723971; 566813
3723971; 566813, 3723970; 566813, 3723970; 566813, 3723969; 566813
3723969; 566813, 3723968; 566812, 3723968; 566812, 3723967; 566812
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3723967; 566812, 3723966; 566812, 3723966; 566812, 3723965; 566812
3723964; 566812, 3723964; 566812, 3723964; 566812, 3723963; 566812
3723962; 566812, 3723962; 566812, 3723962; 566812, 3723961; 566812
3723961; 566812, 3723960; 566812, 3723960; 566812, 3723960; 566812
3723959; 566812, 3723958; 566812, 3723958; 566812, 3723957; 566812
3723957, 566812, 3723956; 566812, 3723956; 566812, 3723955; 566812
3723955; 566812, 3723954; 566812, 3723954; 566812, 3723953; 566812
3723953; 566812, 3723952; 566812, 3723951; 566812, 3723951; 566812
3723951; 566812, 3723950; 566812, 3723950; 566813, 3723949; 566813
3723949; 566813, 3723948; 566813, 3723947; 566813, 3723947; 566813
3723946; 566813, 3723945; 566813, 3723944, 566814, 3723944; 566814,
3723944; 566814, 3723943; 566814, 3723943; 566814, 3723942; 566814,
3723942; 566814, 3723941; 566814, 3723941; 566814, 3723941; 566815
3723940; 566815, 3723940; 566815, 3723939; 566815, 3723939; 566815
3723938; 566815, 3723938; 566815, 3723937; 566816, 3723936; 566816
3723936; 566816, 3723935; 566816, 3723935; 566817, 3723934; 566817
3723934; 566817, 3723933; 566817, 3723932; 566818, 3723932; 566818
3723931; 566819, 3723930; 566819, 3723929; 566819, 3723928; 566819
3723928; 566819, 3723928; 566671, 3723064; 566260, 3722203; 566388
3720917; 566353, 3720941; 566309, 3720971; 566293, 3721009; 566274,
3721104; 566129, 3721224; 566033, 3721260; 565979, 3721270; 565929
3721299; 565866, 3721304; 565805, 3721314; 565738, 3721360; 565701,
3721350; 565674, 3721325; 565625, 3721325; 565563, 3721312; 565562
3721295; 565593, 3721249; 565653, 3721198; 565713, 3721195; 565711,
3721141; 565795, 3721105; 565837, 3721053; 565887, 3721000; 565873
3720960; 565914, 3720923; 565964, 3720933; 566048, 3720990; 566160
3720977; 566281, 3720895; 566354, 3720846; 566351, 3720048; 566360
3720048; 566412, 3720050; 566456, 3720051; 566458, 3720048; 566457
3720047; 566454, 3720018; 566442, 3720000; 566437, 3719984; 566429
3719963; 566423, 3719950; 566417, 3719935; 566406, 3719905; 566400
3719883; 566395, 3719847; 566399, 3719820; 566424, 3719800; 566540
3719832; 566999, 3718635; 567828, 3717445; 567827, 3717445; 567829
3717248; 567928, 3717248; 567929, 3717165; 567939, 3717140; 567971,
3717071; 567988, 3717040; 568014, 3717016; 568023, 3717007; 568033
3716998; 568041, 3716990; 568074, 3716970; 568095, 3716962; 568130
3716955; 568172, 3716953; 568253, 3716953; 568338, 3716956; 568383
3716953; 568408, 3716950; 568432, 3716940; 568731, 3716735, 568868
3716640; 568956, 3716595; 569647, 3716127, 569648, 3716053; 569752
3716056; 570607, 3715478; 572371, 3713796; 572894, 3712888; 572887
3712888; 572887, 3712879; 572896, 3712879; 572899, 3712879; 573765
3711377; 574462, 3708958; 574216, 3707153; 574298, 3706046; 575487
3704652; 576963, 3703504; 577258, 3703086; 577373, 3702643; 577399
3702239; 577935, 3700356; 578628, 3698965, 578791, 3698763; 578557
3698773; 577751, 3698805; 577343, 3698821; 577106, 3698831; 576945
3698837; 576140, 3698869; 575492, 3698895; 575417, 3698897; 575143
3699674; 574762, 3700457; 573744, 3701312; 573761, 3701319; 573705
3701330; 572330, 3701986; 568229, 3704405; 565194, 3706660; 563472
3709736; 563267, 3710843; 564169, 3711499; 564702, 3712729; 564333
3714083; 563867, 3714714; 563618, 3714947; 563515, 3715053; 563462
3715152; 563469, 3715251; 563434, 3715340; 563397, 3715452; 563355
3715541; 563245, 3715540; 563208, 3715425; 563139, 3715304; 563044,
3715285; 561914, 3715805; 561616, 3715959; 561616, 3715994; 561549
3715994; 559453, 3717076; 558346, 3717568; 557485, 3717322; 554983
3717158; 554614, 3717404; 554573, 3718921; 554447, 3719696; 554448
3719696; 554445, 3719707; 554327, 3720439; 554179, 3720908; 554179
3720989; 554154, 3720988; 554068, 3721263; 554083, 3721362; 554090
3721407; 554098, 3721458; 554128, 3721481; 554148, 3721477, 554175
3721498; 554178, 3721519; 554219, 3721553; 554219, 3721572; 554218
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3721660; 554218, 3721768; 554218, 3721789; 554126, 3721860; 554087
3721860; 554067, 3721861; 554067, 3721862; 554067, 3721863; 554067
3721864; 554067, 3721866; 554067, 3721867; 554067, 3721868; 554066
3721869; 554066, 3721870, 554066, 3721871; 554066, 3721873; 554065
3721874; 554065, 3721875; 554064, 3721876; 554064, 3721877, 554063
3721878; 554063, 3721879; 554062, 3721880; 554046, 3721903; 554046
3721904; 554045, 3721905; 554044, 3721906; 554044, 3721907, 554043
3721908; 554042, 3721909; 554041, 3721910; 554041, 3721911; 554040
3721912; 554040, 3721913; 554039, 3721914, 554038, 3721915; 554038
3721917; 554037, 3721918; 554037, 3721919; 554036, 3721920; 554035
3721921; 554035, 3721922; 554034, 3721923; 554034, 3721924; 554033
3721925; 554033, 3721926; 554032, 3721927, 554032, 3721929; 554031,
3721930; 554031, 3721931; 554031, 3721932; 554030, 3721933; 554030
3721934; 554029, 3721935; 554029, 3721937, 554028, 3721938; 554028
3721939; 554028, 3721940; 554027, 3721941; 554027, 3721942; 554027
3721944; 554026, 3721945; 554026, 3721946; 554026, 3721947, 554025
3721948; 554025, 3721949; 554025, 3721951; 554025, 3721952; 553999
3721944; 553976, 3721944; 553975, 3722106; 553974, 3722219; 553974,
3722282; 553973, 3722374, 553883, 3722373; 553766, 3722372; 553692
3722372; 553644, 3722371; 553488, 3722370; 553366, 3722369; 553367
3722268; 553367, 3722255; 553367, 3722115; 553368, 3721997, 553368
3721995; 553015, 3722079; 552072, 3722079; 551826, 3722325; 551621,
3722940; 550924, 3723924; 550473, 3725155; 550719, 3725770; 551498
3726549; 551457, 3727574; 550596, 3728599; 549324, 3729132; 547479
3730649; 546905, 3731511; 546126, 3733438; 545593, 3735324; 545593
3736021; 546126, 3736842; 546659, 3736924; 547192, 3736637, 548109
3735861; 548109, 3735861; 548109, 3735860; 548109, 3735859; 548109
3735859; 548109, 3735858; 548109, 3735858; 548109, 3735857, 548108
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3735856; 548108, 3735856; 548108, 3735855; 548108, 3735855; 548108
3735854; 548108, 3735853; 548108, 3735853; 548099, 3735741; 548160
3735740; 548150, 3735603; 548130, 3735533; 548155, 3735523; 548181
3735513; 548190, 3735509; thence returning to 548200, 3735505.

(ii) Note: Map of Unit 2A, North Santa Rosa Muntains follows:
Bl LLI NG CODE 4310-55-P

[[ Page 17359]]

[GRAPHI C] [TIFF OM TTED] TR14AP09. 002
Bl LLI NG CODE 4310-55-C

[[Page 17360]]

(8) Unit 2B: South Santa Rosa Mountains south to Vallecito
Mount ai ns, Riverside, San Diego, and Inperial Counties, California.

(i) From USGS 1: 24,000 quadrangl es Agua Caliente Hot Springs,
Arroyo Tapi ado, Borrego Mountain, Borrego Muuntain SE, Borrego Pal m
Canyon, Borrego Sink, Bucksnort Muntain, Carrizo Muntain NE, d ark
Lake, Clark Lake NE, Collins Valley, Earthquake Valley, Fonts Point,
Har per Canyon, Plaster City NW Rabbit Peak, Seventeen Pal ns, Tubb
Canyon, and Wal e Peak. Land bounded by the follow ng Universal
Transverse Mercator (UTM North American Datum of 1927 (NAD27)
coordinates (E, N): 552772, 3702586; 552772, 3702567; 552801, 3702567
552801, 3702539; 552829, 3702539; 552829, 3702511; 552914, 3702511;
552914, 3702482; 552943, 3702482; 552943, 3702454; 552971, 3702454;
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552971, 3702426; 552999, 3702426; 552999, 3702397; 553113, 3702397
553113, 3702369; 553170, 3702369; 553170, 3702340; 553198, 3702340
553198, 3702312; 553255, 3702312; 553255, 3702284; 553311, 3702284,
553311, 3702255; 553340, 3702255; 553340, 3702284; 553368, 3702284;
553368, 3702312; 553453, 3702312; 553453, 3702284; 553538, 3702284,
553538, 3702255; 553567, 3702255; 553567, 3702227; 553624, 3702227
553624, 3702199; 553652, 3702199; 553652, 3702227, 553709, 3702227
553709, 3702255; 553717, 3702255; 554616, 3702119; 556163, 3701891,
557619, 3701709; 559531, 3701800; 560669, 3701800; 561670, 3701390
562899, 3700617, 564310, 3699934; 569738, 3698190, 570758, 3697602
570758, 3697546; 570730, 3697546; 570730, 3697433; 570702, 3697433
570702, 3697404; 570673, 3697404, 570673, 3697262, 570702, 3697262
570702, 3697206; 570730, 3697206, 570730, 3697177, 570787, 3697177
570787, 3697206, 570815, 3697206; 570815, 3697234; 570900, 3697234;
570900, 3697177, 570929, 3697177, 570929, 3697149; 570957, 3697149
570957, 3697121; 571014, 3697121; 571014, 3697092; 571042, 3697092
571042, 3697064; 571014, 3697064, 571014, 3697036, 570985, 3697036
570985, 3696950, 570957, 3696950; 570957, 3696894, 571212, 3696894,
571212, 3696865; 571382, 3696865; 571382, 3696752; 571411, 3696752
571411, 3696667, 571382, 3696667, 571382, 3696553; 571411, 3696553
571411, 3696525; 571468, 3696525; 571468, 3696497; 571496, 3696497
571496, 3696440; 571468, 3696440, 571468, 3696326, 571439, 3696326
571439, 3696270; 571496, 3696270; 571496, 3696241; 571524, 3696241;
571524, 3696184; 571638, 3696184; 571638, 3696156, 571666, 3696156
571666, 3696128; 571694, 3696128; 571694, 3696071, 571723, 3696071,
571723, 3696043; 571751, 3696043; 571751, 3695901; 571723, 3695901;
571723, 3695759; 571751, 3695759; 571751, 3695731, 571780, 3695731,
571780, 3695702; 571808, 3695702; 571808, 3695645; 571836, 3695645
571836, 3695589; 571808, 3695589; 571808, 3695532; 571780, 3695532
571780, 3695475; 571751, 3695475; 571751, 3695447; 571723, 3695447
571723, 3695390; 571751, 3695390; 571751, 3695362; 571723, 3695362
571723, 3695333; 571694, 3695333; 571694, 3695192; 571723, 3695192
571723, 3695163; 571751, 3695163; 571751, 3695192; 571836, 3695192
571836, 3695163; 571865, 3695163, 571865, 3695078; 571978, 3695078
571978, 3695050; 572007, 3695050; 572007, 3694993; 571978, 3694993
571978, 3694965; 571950, 3694965; 571950, 3694879; 571978, 3694879
571978, 3694851; 572007, 3694851; 572007, 3694823; 572063, 3694823
572063, 3694738; 572035, 3694738; 572035, 3694709; 572007, 3694709
572007, 3694624; 571978, 3694624, 571978, 3694596, 571921, 3694596
571921, 3694511; 571950, 3694511; 571950, 3694369; 572092, 3694369
572092, 3694340; 572177, 3694340; 572177, 3694312; 572205, 3694312
572205, 3694085; 572177, 3694085; 572177, 3693830, 572319, 3693830
572319, 3693660; 572290, 3693660; 572290, 3693546; 572319, 3693546
572319, 3693518; 572347, 3693518; 572347, 3693489; 572404, 3693489
572404, 3693461; 572432, 3693461; 572432, 3693489; 572460, 3693489
572460, 3693518; 572489, 3693518; 572489, 3693546, 572517, 3693546
572517, 3693574; 572546, 3693574; 572546, 3693603; 572602, 3693603
572602, 3693660; 572631, 3693660; 572631, 3693688, 572687, 3693688
572687, 3693716, 572744, 3693716, 572744, 3693773, 572801, 3693773
572801, 3693745; 572829, 3693745; 572829, 3693716; 572858, 3693716
572858, 3693603; 572886, 3693603, 572886, 3693575, 572914, 3693575
572914, 3693518; 572971, 3693518; 572971, 3693489; 572999, 3693489
572999, 3693404; 573028, 3693404; 573028, 3693149; 573056, 3693149
573056, 3693121; 573085, 3693121; 573085, 3693007, 573113, 3693007
573113, 3692979; 573141, 3692979; 573141, 3692950; 573170, 3692950
573170, 3692979; 573198, 3692979; 573198, 3692950, 573312, 3692950
573312, 3692894; 573340, 3692894; 573340, 3692837; 573368, 3692837
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573368, 3692809; 573425, 3692809; 573425, 3692752; 573453, 3692752
573453, 3692723; 573482, 3692723; 573482, 3692667; 573510, 3692667
573510, 3692638; 573538, 3692638; 573538, 3692610; 573567, 3692610
573567, 3692582; 573595, 3692582; 573595, 3692525; 573624, 3692525
573624, 3692411, 573652, 3692411; 573652, 3692355; 573680, 3692355
573680, 3692326; 573709, 3692326, 573709, 3692270, 573737, 3692270
573737, 3692241; 573765, 3692241; 573765, 3692184; 573794, 3692184;
573794, 3692128; 573822, 3692128, 573822, 3692071, 573879, 3692071,
573879, 3692099; 573907, 3692099; 573907, 3692326; 573879, 3692326
573879, 3692468; 573851, 3692468; 573851, 3692610, 573822, 3692610
573822, 3692752; 573851, 3692752; 573851, 3692780, 573822, 3692780
573822, 3692979; 573851, 3692979; 574588, 3693121; 574588, 3693064;
574560, 3693061; 574560, 3693035, 574531, 3693035, 574531, 3693007
574503, 3693007; 574503, 3692979; 574475, 3692979; 574475, 3692865
574560, 3692865; 574560, 3692837; 574645, 3692837, 574645, 3692780
574730, 3692780; 574730, 3692752; 574758, 3692752; 574758, 3692695
574730, 3692695; 574730, 3692638; 574702, 3692638; 574702, 3692582
574730, 3692582; 574730, 3692610, 574815, 3692610, 574815, 3692553
574843, 3692553; 574843, 3692525; 574872, 3692525; 574872, 3692411;
574900, 3692411; 574900, 3692383; 574985, 3692383; 574985, 3692496
575014, 3692496; 575014, 3692610, 575042, 3692610, 575042, 3692667
575127, 3692667; 575127, 3692638; 575156, 3692638; 575156, 3692610
575184, 3692610; 575184, 3692582; 575212, 3692582; 575212, 3692553
575326, 3692553; 575326, 3692582; 575354, 3692582; 575354, 3692610
575382, 3692610; 575382, 3692582; 575411, 3692582; 575411, 3692525
575439, 3692525; 575439, 3692468; 575411, 3692468; 575411, 3692355
575439, 3692355; 575439, 3692326; 575468, 3692326, 575468, 3692298
575553, 3692298; 575553, 3692270, 575581, 3692270; 575581, 3692213
575553, 3692213; 575553, 3692184; 575581, 3692184; 575581, 3692128
575609, 3692128; 575609, 3692099; 575638, 3692099; 575638, 3692071,
575609, 3692071; 575609, 3692014; 575581, 3692014; 575581, 3691957
575553, 3691957, 575553, 3691901; 575524, 3691901; 575524, 3691787
575581, 3691787, 575581, 3691645; 575609, 3691645; 575609, 3691589
575666, 3691589; 575666
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3691560; 575695, 3691560; 575695, 3691504; 575723, 3691504; 575723
3691475; 575751, 3691475; 575751, 3691447; 575780, 3691447; 575780
3691390; 575808, 3691390; 575808, 3691362; 575836, 3691362; 575836
3691277; 575893, 3691277; 575893, 3691305; 575921, 3691305; 575921,
3691333; 575950, 3691333; 575978, 3691333; 575978, 3691447, 575950
3691447; 575950, 3691532; 576007, 3691532; 576007, 3691504; 576120
3691504; 576120, 3691475; 576148, 3691475; 576148, 3691447, 576177
3691447; 576177, 3691248; 576205, 3691248; 576205, 3691220; 576262
3691220; 576262, 3691248; 576319, 3691248; 576319, 3691532; 576347
3691532; 576347, 3691617, 576375, 3691617, 576375, 3691674, 576347
3691674; 576347, 3691759; 576404, 3691759; 576404, 3691816; 576489
3691816; 576489, 3691759; 576517, 3691759; 576517, 3691731, 576546
3691731; 576546, 3691702; 576574, 3691702, 576574, 3691504; 576744,
3691504; 576744, 3691447, 576716, 3691447; 576716, 3691333; 576687
3691333; 576687, 3691305; 576659, 3691305; 576659, 3691248; 576631,
3691248; 576631, 3691163; 576687, 3691163; 576687, 3691135; 576744,
3691135; 576744, 3691021; 576716, 3691021; 576716, 3690879; 576744,
3690879; 576744, 3690851; 576801, 3690851; 576801, 3690879; 576886
3690879; 576886, 3690851; 576943, 3690851; 576943, 3690879; 576971,
3690879; 576971, 3690908; 576943, 3690908; 576943, 3690965; 576971,
3690965; 576971, 3691050; 576999, 3691050; 576999, 3691106; 577028
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3691106; 577028, 3691191; 577056, 3691191; 577056, 3691220; 577085
3691220; 577085, 3691248; 577170, 3691248; 577170, 3691220; 577198
3691220; 577198, 3691191; 577226, 3691191; 577226, 3691163; 577255
3691163; 577255, 3691135; 577283, 3691135; 577283, 3691163; 577312
3691163; 577312, 3691191; 577340, 3691191; 577340, 3691277, 577397
3691277, 577397, 3691248; 577453, 3691248; 577453, 3691220; 577510
3691220; 577510, 3691248; 577567, 3691248; 577567, 3691277; 577624,
3691277; 577624, 3691248; 577652, 3691248; 577652, 3691220; 577680
3691220; 577680, 3691191; 577737, 3691191, 577737, 3691277; 577765
3691277; 577765, 3691305; 577794, 3691305; 577794, 3691362; 577822
3691362; 577822, 3691390; 577851, 3691390; 577851, 3691418; 577936
3691418; 577936, 3691447; 578021, 3691447, 578021, 3691475; 578049
3691475; 578049, 3691560; 578021, 3691560; 578021, 3691617; 577992
3691617; 577992, 3691731; 577964, 3691731; 577964, 3691759; 577942
3691813; 577944, 3691860; 577997, 3691933; 578006, 3692036; 578030
3692165; 578021, 3692284; 577993, 3692375; 577954, 3692414; 577905
3692446; 577824, 3692457, 577748, 3692443; 577660, 3692384; 577557
3692341; 577449, 3692316; 577381, 3692264; 577315, 3692216; 577182
3692146; 577141, 3692070; 577077, 3692027, 577006, 3692042; 576933
3691993; 576879, 3691970; 576836, 3691965; 576798, 3691978; 576773
3692043; 576744, 3692043; 576744, 3692383; 576659, 3692383; 576659
3692411; 576574, 3692411; 576574, 3692440; 576460, 3692440; 576460
3692468; 576404, 3692468; 576404, 3692496; 576290, 3692496; 576290
3692525; 576234, 3692525; 576234, 3692582; 576177, 3692582; 576177
3692610; 576148, 3692610; 576148, 3692638; 576092, 3692638; 576092
3692723; 576063, 3692723; 576063, 3692809; 576092, 3692809; 576092
3692837; 576063, 3692837; 576063, 3692979; 576035, 3692979; 576035
3693036; 576007, 3693036; 576007, 3693121; 575978, 3693121; 575978
3693149; 575950, 3693149; 575950, 3693177, 575921, 3693177; 575921,
3693149; 575836, 3693149; 575836, 3693177, 575723, 3693177, 575723
3693262; 575751, 3693262; 575751, 3693348; 575780, 3693348; 575780
3693376; 575808, 3693376; 575808, 3693404; 575780, 3693404; 575780
3693433; 575638, 3693433; 575638, 3693404; 575524, 3693404; 575524,
3693433; 575439, 3693433; 575439, 3693404; 575382, 3693404; 575382
3693433; 575241, 3693433; 575241, 3693489; 575212, 3693489; 575212
3693518; 575127, 3693518; 575127, 3693489; 575099, 3693489; 575099
3693433; 575070, 3693433; 575070, 3693461; 575014, 3693461; 575014,
3693546; 574985, 3693546; 574985, 3693575; 575014, 3693575; 575014,
3693603; 574985, 3693603; 574985, 3693631; 574957, 3693631; 574957
3693603; 574929, 3693603; 574882, 3693602; 574694, 3694053; 574529
3694524; 574506, 3694971; 574529, 3695794; 574647, 3696406; 574906
3696664; 575258, 3696758; 575280, 3696752; 575274, 3696773; 575645
3697220; 575513, 3698626; 575417, 3698897, 575492, 3698895; 576140
3698869; 576945, 3698837; 577106, 3698831; 577343, 3698821; 577751,
3698805; 578557, 3698773; 578791, 3698763; 579475, 3697914; 580051,
3696677; 579551, 3693708; 582948, 3690942; 583903, 3689828; 584752
3688448; 585283, 3687440; 585601, 3686060; 585176, 3685052; 584327
3684415; 583001, 3683885; 581412, 3683518; 578544, 3683407; 573769
3685728; 571103, 3688624; 569357, 3691796; 568621, 3693129; 566231,
3694186; 563703, 3695151; 561175, 3695013; 558785, 3695335; 558279
3694324; 558279, 3693450; 559382, 3692439; 560945, 3692347; 563703
3692072; 564438, 3691198; 565312, 3687981; 565266, 3686326; 564209
3684533; 563611, 3684809; 558831, 3689222; 557452, 3689314; 556533
3689176; 556165, 3688256; 554924, 3681592; 554740, 3679385; 555843
3676536; 556900, 3673686; 559934, 3670560; 564071, 3668400; 571333
3665412; 576113, 3663390; 580066, 3661735; 582640, 3660448; 583515
3655760; 585457, 3653852; 588867, 3652806; 590732, 3652397; 592550
3651942; 594597, 3650441; 595642, 3648486; 595506, 3647213; 594960
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3645894; 593824, 3644985; 591505, 3645076; 589095, 3645485; 587412
3646167, 583884, 3649167, 581648, 3650315; 578804, 3650497, 574811,
3651340; 572685, 3651727; 570688, 3651276; 569658, 3650825; 568964,
3650527; 568047, 3650310, 567279, 3650197; 566460, 3650255; 565466
3650948; 564605, 3651791; 564019, 3652596; 563917, 3652839; 563977
3653013; 564098, 3653155; 564244, 3653230; 564404, 3653262; 564518
3653262; 564546, 3653262; 564546, 3653205; 564575, 3653205; 564575
3653177; 564631, 3653177; 564631, 3653205; 564688, 3653205; 564688
3653233; 564716, 3653233; 564716, 3653262; 564773, 3653262, 564773
3653290; 564830, 3653290; 564830, 3653319; 564858, 3653319; 564858
3653347; 564915, 3653347, 564915, 3653319; 565057, 3653319; 565057
3653347; 565142, 3653347; 565142, 3653319; 565227, 3653319; 565227
3653290; 565539, 3653290, 565539, 3653262; 565567, 3653262; 565567
3653233; 565596, 3653233; 565596, 3653205; 565624, 3653205; 565624,
3653148; 565596, 3653148; 565596, 3653092; 565709, 3653092; 565709
3653063; 565738, 3653063; 565738, 3653035; 565794, 3653035; 565794,
3653006; 565823, 3653006; 565823, 3652978; 565851, 3652978; 565851,
3652950; 565936, 3652950, 565936, 3652978; 565965, 3652978, 565965
3653006; 565993, 3653006; 565993, 3653035; 566021, 3653035; 566021,
3653063; 566078, 3653063, 566078, 3653148; 566050, 3653148; 566050
3653177; 566021, 3653177, 566021, 3653205; 566135, 3653205; 566135
3653177; 566163, 3653177; 566163, 3653205; 566192, 3653205; 566192
3653262; 566220, 3653262; 566220, 3653290; 566277, 3653290; 566277
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3653319; 566305, 3653319; 566305, 3653375; 566277, 3653375; 566277
3653404; 566248, 3653404; 566248, 3653432; 566277, 3653432; 566277
3653517; 566248, 3653517; 566248, 3653574; 566305, 3653574; 566305
3653631; 566277, 3653631; 566277, 3653659; 566248, 3653659; 566248
3653687; 566192, 3653687; 566192, 3653659; 566135, 3653659; 566135
3653744; 566163, 3653744; 566163, 3653801; 566192, 3653801; 566192
3653829; 566248, 3653829; 566248, 3653801; 566277, 3653801; 566277
3653772; 566333, 3653772; 566333, 3653744; 566390, 3653744; 566390
3653716; 566560, 3653716; 566560, 3653687; 566589, 3653687; 566589
3653659; 566645, 3653659; 566645, 3653631, 566674, 3653631; 566674,
3653602; 566702, 3653602; 566702, 3653574; 566731, 3653574; 566731,
3653545; 566759, 3653545; 566759, 3653517; 566844, 3653517; 566844,
3653489; 566816, 3653489; 566816, 3653460; 566787, 3653460; 566787
3653432; 566759, 3653432; 566759, 3653404; 566731, 3653404; 566731,
3653347; 566702, 3653347; 566702, 3653319; 566674, 3653319; 566674,
3653262; 566645, 3653262; 566645, 3653233; 566589, 3653233; 566589
3653205; 566560, 3653205; 566560, 3653233; 566532, 3653233; 566532
3653177; 566504, 3653177; 566504, 3653148; 566532, 3653148; 566532
3653092; 566560, 3653092; 566560, 3653063; 566589, 3653063; 566589
3653035; 566674, 3653035; 566674, 3653063; 566731, 3653063; 566731,
3653092; 566759, 3653092; 566759, 3653120; 566787, 3653120; 566787
3653148; 566872, 3653148; 566872, 3653177, 566957, 3653177; 566957
3653205; 566986, 3653205; 566986, 3653233; 567014, 3653233; 567014,
3653290; 566986, 3653290; 566986, 3653319; 566957, 3653319; 566957
3653347; 566901, 3653347; 566901, 3653375; 566872, 3653375; 566872
3653432; 566901, 3653432; 566901, 3653489; 566957, 3653489; 566957
3653517; 567071, 3653517; 567071, 3653489; 567241, 3653489; 567241,
3653517; 567355, 3653517; 567355, 3653545; 567440, 3653545; 567440
3653517; 567468, 3653517; 567468, 3653489; 567496, 3653489; 567496
3653432; 567553, 3653432; 567553, 3653460; 567582, 3653460; 567582
3653489; 567638, 3653489; 567638, 3653517; 567667, 3653517; 567667
3653489; 567780, 3653489; 567780, 3653545; 567752, 3653545; 567752
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3653602; 567723, 3653602; 567723, 3653631; 567695, 3653631; 567695
3653659; 567667, 3653659; 567667, 3653687; 567638, 3653687; 567638
3653829; 567610, 3653829; 567610, 3653943; 567468, 3653943; 567468
3653914; 567411, 3653914; 567411, 3653886; 567355, 3653886; 567355
3653858; 567298, 3653858; 567298, 3653829; 567270, 3653829; 567270
3653858; 567184, 3653858; 567184, 3653886; 567156, 3653886; 567156
3653914; 567099, 3653914; 567099, 3653943; 567071, 3653943; 567071
3653971; 567099, 3653971; 567099, 3654028; 567128, 3654028; 567128
3654056; 567156, 3654056; 567156, 3654084; 567241, 3654084; 567241
3654113; 567298, 3654113; 567298, 3654141; 567355, 3654141; 567355
3654340; 567383, 3654340; 567383, 3654397; 567298, 3654397; 567298
3654425; 567270, 3654425; 567270, 3654510; 567326, 3654510; 567326
3654595; 567270, 3654595; 567270, 3654624; 567156, 3654624; 567156
3654652; 567128, 3654652; 567128, 3654680; 567071, 3654680; 567071
3654709; 567014, 3654709; 566216, 3654880; 565299, 3655720; 564154,
3656560; 563753, 3657028; 562755, 3657358; 562092, 3657629; 561252
3657782; 560641, 3658164; 558413, 3659512; 557263, 3660178; 557445
3662054; 557021, 3663264; 556335, 3663929; 556009, 3665045; 555823
3665882; 555172, 3666626; 554521, 3667556; 554196, 3668486; 554010
3669462; 554242, 3670113; 554661, 3670585; 554903, 3671311; 552665
3672703; 552483, 3673973; 551273, 3676030; 550747, 3676670; 550555
3677054; 550555, 3677601; 550849, 3678390; 551092, 3679540; 550870
3680865; 550929, 3680865; 550929, 3680893; 550957, 3680893; 550957
3680922; 550985, 3680922; 550985, 3680950; 551127, 3680950; 551127
3680922; 551156, 3680922; 551156, 3680950; 551354, 3680950; 551354,
3680978; 551383, 3680978; 551383, 3681035; 551411, 3681035; 551411
3681092; 551383, 3681092; 551383, 3681120; 551354, 3681120; 551354,
3681149; 551326, 3681149; 551326, 3681205; 551298, 3681205; 551298
3681262; 551269, 3681262; 551269, 3681319; 551298, 3681319; 551298
3681461; 551326, 3681461; 551326, 3681574; 551298, 3681574; 551298
3681603; 551127, 3681603; 551127, 3681631; 551099, 3681631; 551099
3681659; 551071, 3681659; 551071, 3681688; 551042, 3681688; 551042
3681716; 550985, 3681716; 550985, 3681688; 550957, 3681688; 550957
3681631; 550929, 3681631; 550929, 3681603; 550872, 3681603; 550872
3681574; 550844, 3681574; 550844, 3681546; 550702, 3681546; 550702
3681517; 550617, 3681517; 550617, 3681546; 550416, 3681546; 550333
3681652; 550333, 3681659; 550327, 3681659; 550305, 3681688; 550305
3681716; 550283, 3681716; 550276, 3681724; 550276, 3681744; 550261
3681744; 549760, 3682384; 549700, 3683291; 550486, 3684441; 551515
3685469; 550849, 3686679; 549518, 3689342; 548671, 3690854; 546070
3695090; 544980, 3695937; 544617, 3696905; 545888, 3697631; 546191
3698478; 545222, 3699809; 545172, 3700536; 544779, 3700891; 543838
3701122; 543700, 3701200; 543600, 3701200; 543600, 3701500; 543769
3701639; 544355, 3701901; 544740, 3702171; 545195, 3702271; 547397
3702286; 547571, 3702255; 547729, 3702212; 547826, 3702175; 547943
3702114; 548059, 3702055; 548190, 3701939; 548253, 3701863; 548253
3701768; 548209, 3701711; 548133, 3701673; 547949, 3701603; 547891
3701565; 547891, 3701476; 548006, 3701380; 548076, 3701279; 548203
3701234; 548317, 3701247; 548431, 3701272; 548602, 3701347; 548744,
3701347; 548744, 3701376; 548772, 3701376; 548772, 3701461; 548801
3701461; 548801, 3701489; 548886, 3701489; 549375, 3701732; 549903
3701990; 550456, 3702236; 551046, 3702494; 551673, 3702715; 552177
3702794; 552296, 3702778; 552431, 3702734; 552589, 3702681; 552696
3702627; thence returning to 552772, 3702586

(ii) Note: Map of Unit 2B, South Santa Rosa Muntains south to
Val  ecito Muntains foll ows:
Bl LLI NG CODE 4310-55- P
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(9) Unit 3: Carrizo Canyon, San Diego and Inperial Counties
Cal i f orni a.

(i) From USGS 1: 24,000 quadrangl es Agua Caliente Hot Springs
Arroyo Tapi ado, Carrizo Muntain, |In-Ko-Pah Gorge, Jacunba, Painted
Gorge, Sonbrero Peak, and Sweeney Pass. Land bounded by the follow ng
Uni versal Transverse Mercator (UTM North American Datum of 1927
(NAD27) coordinates (E, N): 574159, 3634261; 574922, 3634108; 575915
3634261; 577290, 3634566; 578359, 3634566; 579199, 3634261; 580039
3633879; 581032, 3633421; 582406, 3633192; 583705, 3632810; 584697
3632810; 586225, 3633039; 587370, 3633497; 588134, 3633726; 588821,
3633879; 589738, 3634795; 589508, 3635253; 589738, 3635635; 590119
3635941; 590959, 3635941; 591952, 3635559; 592792, 3635406; 593632
3634871; 594320, 3634031; 595083, 3632810; 595771, 3631511; 596000
3630519; 595923, 3629679; 595312, 3628915; 594702, 3628304; 594167
3628075; 592411, 3627998; 591189, 3627998; 590425, 3627998; 589280
3628228; 588058, 3628915; 587141, 3629144; 586301, 3629449; 585003
3629984; 583857, 3630595; 583170, 3630748; 582330, 3630671; 581566
3630824; 580650, 3630824; 579581, 3630671; 578664, 3629679; 578283
3628915; 578283, 3628151; 578206, 3626700; 578130, 3625784; 577595
3625631; 577290, 3625326; 577214, 3624791; 577290, 3623951; 577825
3623187, 578512, 3622653; 579275, 3621736; 580039, 3621126; 583136
3619091; 585446, 3617261; 585698, 3616826; 585744, 3615522; 585561,
3614538; 584920, 3613898; 584193, 3613692; 583552, 3613600; 583021
3614241; 582399, 3615485; 581960, 3616712; 580596, 3618451; 580070
3618565; 579046, 3618300; 578054, 3617918; 578061, 3617609; 577347
3616950; 576981, 3616492; 576221, 3616085; 575763, 3615856; 574923
3615933; 574159, 3616238; 573548, 3616620; 573013, 3616849; 572326
3617154; 571562, 3617765; 570875, 3618453; 570799, 3618987; 570417
3619751; 570493, 3620515; 570722, 3621813; 570722, 3622500; 570722
3623493; 570646, 3624333; 570417, 3625097; 570417, 3625937; 570188
3626700; 570417, 3627846; 572249, 3630519; 572555, 3631664; 572478
3632657; 572020, 3633955; 571486, 3634872; 570951, 3635864; 570187
3637239; 569729, 3637774; 569042, 3638156; 568125, 3638308; 567209
3638614; 566674, 3638996; 566522, 3639606; 566216, 3640294; 565911,
3641134; 565681, 3641668; 565376, 3642050; 564841, 3642508; 564460
3642890; 564536, 3643425; 565147, 3644265; 565452, 3645029; 567132
3644799; 568278, 3644189; 569271, 3643501; 569958, 3642508; 570111,
3641897, 570874, 3641668; 571715, 3640676; 572249, 3639072, 572937
3638232; 573318, 3637086; 573318, 3635635; 573548, 3634643; thence
returning to 574159, 3634261

(ii) Note: Map of Unit 3, Carrizo Canyon foll ows:

[[ Page 17365]]
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Dat ed: March 31, 2009
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W I Shafroth,

Deputy Assistant Secretary for Fish and Wldlife and Parks.
[FR Doc. E9-7767 Filed 4-13-09; 8:45 anj
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Wilderness Study Area
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BLM Management Area

BLM Wilderness Area

DUNN=

7

iy

A A
vy

27
%
AR ,o/

W M

SOURCES: Stantec 30% Design (project boundary, Feb 2009);
Wiggins' croton (CNDDB, March 2010).

BROWN TURBANS
CNDDB RECORDS
(9 RECORDS; 6 IMPERIAL COUNTY)
IMPERIAL VALLEY SOLAR

URS

15 0 15 3 Miles

e ™ e =
SCALE: 1" = 3 Mile (1:190,080)

SCALE CORRECT WHEN PRINTED AT 11X17

CREATED BY: CL DATE: 5-12-10 FIG. NO:

PM: AL | PROJ. NO: 27657103.00100 2

Path: G:\gis\projects\1577\22238980\mxd\Biology\Botany\Testimony_Figures\brown_turbans.mxd, 05/14/10, david_trzeciak
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D Project Boundary (6465 acres)
/] Laydown Area

. Wiggins' croton

W//A Areas of Critical Environmental Concern (ACEC

I:I BLM Wilderness Area

BLM Management Area
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SOURCES: Stantec 30% Design (project boundary, Feb 2009);
i ! Wiggins' croton (CNDDB, March 2010).

WIGGIN'S CROTON
CNDDB RECORDS
(6 RECORDS; 6 IMPERIAL COUNTY)
IMPERIAL VALLEY SOLAR

URS

25 0 25 5 Miles
e

SCALE: 1" = 5 Mile (1:316,800)
SCALE CORRECT WHEN PRINTED AT 11X17

CREATED BY: CL DATE: 5-12-10 FIG. NO:

PM: AL | PROJ. NO: 27657103.00100 3

Path: G:\gis\projects\1577\22238980\mxd\Biology\Botany\Testimony_Figures\wiggins_croton.mxd, 05/14/10, david_trzeciak
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CHANG Consultants

HydrologyeHydraulicseSedimentation
P.O. Box 9492 (required for regular mail)
6001 Avenida Alteras
Rancho Santa Fe, CA 92067-4492
(858) 756-9050, (858) 692-0761, FAX: (858) 756-9460
E-mail: changh@cox.net  Web Site: http://chang.sdsu.edu/

Response to Comments from the
California Unions for Reliable Energy (CURE) on
Sediment Issues for Imperial Valley Solar Site

Submitted to

Mike Fitzgerald
Principal
Ecosphere Environmental Services
Durango, CO

Prepared by
Howard H. Chang, Ph.D., P.E.

May 14, 2010

The comments from CURE are in black.
The responses to comments are in blue

1. To overcome deficiencies in the SA/DEIS, Chang (2010) used the 1D sediment transport
model FLUVIAL-12 to simulate general scour in select washes for existing and project
conditions. Project condition scenarios included 1) solar dishes in the washes with access roads
(to include cutoff walls) and 2) as in (1) with sediment basins.

In response, the sediment study by Chang covered the hydraulics of stream flow, sediment
transport and stream channel changes during the 100-yr storm for the existing and proposed
conditions for the solar energy project site. The study was to assess the potential impacts of the
proposed project.

2. Mannings n-values in the washes for existing and project conditions (with access road
grading/clearing and solar dish towers in the washes) were specified as 0.03 and 0.025,
respectively. Solar dish towers were not modeled as a physical flow impediment, but rather as
part of a composite roughness element, which likely under represents the impact of the towers on
the washes.



In response, solar dish towers will be scattered in the desert washes with a low density.

The one 2-foot diameter post is on 0.28 acre of land area, or 3.14 square feet for a solar post on
12,197 square feet of land area. The ratio is 0.000257, or 0.027%. Such posts resemble tree
trucks in natural streams; they have very small effects on channel roughness.

3. Chang (2010) did not specify an incoming sediment load at his upstream model boundary. It is
unclear if this assumption was based on the culverts under Interstate 8 trapping a majority of the
upstream sediments. As such, this may result in excessive amounts of scour and sediment
transport since the flows will be supply limited.

In response, the rate of sediment inflow into a study reach is provided by the upstream boundary
condition for sediment. If this rate is known, it may be included as a part of the input and used
in the simulation. Unfortunately, sediment rating data are rarely very reliable or simply not
available. For this case, sediment inflow rate is computed at the upstream section at each time
step, the same way they are computed at other cross sections along a wash. The inflow rate for
sediment changes with the storm discharge. For this study, each study reach extends far enough
upstream so that the channel beyond are in their stable state. Factors that may induce stream
channel changes are included in the study reach. Since the upstream section for sediment inflow
is in the stable state, the sediment inflow so computed represents the actual sediment inflow.
Since this project makes no changes to areas outside the upstream limit of the washes, the natural
sediment inflow is not changed by the project.

4. Using the RTM (2009b) peak flows (for existing conditions only); Chang (2010) generated 6-
hour triangular hydrographs for use in FLUVIAL-12. As such, these hydrographs are not as
flashy and erosive as would be experienced in nature.

In response, storm flows in the desert environment are typically short in duration with the
discharge rising and falling rapidly. The 6-hour duration is a short duration. While each storm
may vary considerably in duration, the 6-hour storm is close to the typical case. The important
point is that the same hydrograph is applied to both the pre- and post-project conditions. With
this approach, the impacts of the project are evaluated on the same basis.

5. Based on the 1D numerical analysis, typical scour depths in the washes were estimated to be
less than 1 foot, resulting in Chang's conclusion that it is acceptable to keep the solar dishes in
the washes. However, these analyses may underestimate scour and deposition since they are
based on a lack of incoming sediment load, underestimated flows (for the smaller washes) for
existing conditions hydrology only, and use simplified hydrographs that will result in less
erosion than is actually likely to occur.

In response, it has been explained in Item 3 that the sediment inflow to each wash is based on the
stable conditions of sediment flow into the washes. For this reason, the inflow sediment should
not have been under-estimated. The 6-hour storm duration for the storm flow may not be
considered too short for the desert environment since storm flows in such areas are typically
short in duration. In fact, the triangular hydrograph over-estimates the total volume of storm
flow to result in more erosion in the washes. The limited scour depths as simulated are related
to the moderate and low flow velocities on the relatively flat terrain at the project side. The wide
and shallow water depth does not contribute to deep scour.



6. The 1D simplification of a 3D problem may also underestimate the preferential flow,
transport, scour, and deposition characteristics of the site. The impact of solar dish towers in
aggregate in the washes is not quantified sufficiently at the project scale, only at the dish scale to
inform structural design (see Section 4.4.3).

In response, the storm flow is based on the hydrology study; the sediment transport is computed
based on the measured channel geometry, flow discharge, flow velocity and sediment
characteristics. The accuracy of sediment computation depends on the sediment transport
formula used. Sediment transport for the study was computed using the Engelund-Hansen
sediment formula in the computer model FLUVIAI-12 developed by Chang that has been in use

for 35 years.

Brownlie (1981) has made the most extensive evaluation of sediment transport formulas using a
large collection of laboratory and field data. The comparison of 14 formulas by Brownlie is
shown in Figure 1. The bars show the 16th and 84th percentile of the values of the predicted-
concentration to measured-concentration ratio for flume data (solid lines) and field data (dashed
lines). The median value is indicated by x. The Engelund-Hansen formula has better accuracy
in comparison to other formulas. His evaluation is summarized in Figure 1.

The solar posts cause local disturbance to flow. The net effect of such disturbance is increased
sediment flow in the local area of the post.

Methods for predicting concentration

102 T T T T T T T Y d T T ]
3 . 1 Ackers & White( 1973) 8 Laursen(1958) i
fLabdata Fielddata 5 Bagnold(1966) 9 Ranga Raju et al. (1981)
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Figure 1. Evaluation of sediment transport formulas by Brownlie



Brownlie, W. R., "Prediction of Flow Depth and Sediment Discharge in Open Channels," Rept.
No. KH-R-43A, W.M. Keck Laboratory of Hydraulics and Water Resources, California Institute
of Technology, Pasadena, California, November 1981.

Engelund, F. and Hansen, E., A Monograph on Sediment Transport in Alluvial Streams, Teknisk
Vorlag, Copenhagen, Denmark, 1967.

7. Chang (2010) has demonstrated that use of the sediment basins (with concrete cutoff walls,
which effectively act as grade control) can have a significant impact on the delivery of sediment
through and downstream of the project site in the 10-year and 100-year floods, and hence,
significant impacts like severe incision can occur. Depending on the wash that was modeled,
sediment delivery through a road crossing with sediment basins in place can approach zero in a
100-year flood, with normal levels of sediment delivery resuming downstream, suggesting the
washes are incising as a result of the sediment basins.

In response, | agree with this assessment.

LOCAL SCOUR

Local scour of the solar dish towers in the washes was estimated by two independent calculations
(i.e., RMT 2009b; Chang 2010) and were found to be approximately 5 feet in both. Prediction of
the scour depths is important when designing the foundation depth for the towers. If the scour
depth is under-predicted there is a risk of undermining the towers. The scour depth is likely
under-predicted currently. It would be preferable not to locate the towers in the washes.

In response, the solar units have posts that are imbedded for about 17 feet into the ground. Storm
flows in the desert environment occur infrequently and they have short durations. The potential
stream channel scour is limited in magnitude; it should not destabilize the solar structures with a
17-foot imbedded footing; it should not be a threat to the structural safety of the solar units
located in washes.

4.4.4 ADDITIONAL SURVEYS, DATA COLLECTION AND ANALYSIS REQUIRED

In response to the summary and critique given in the previous sections, we have concluded that
the current level and type of analysis in the SA/DEIS was -insufficient. Failure to undertake
additional surveys, data collection and analysis, relating to hydraulics, sediment transport and
scour as described below will result in significant impacts to the morphology of the desert
washes, potential significant impacts to receiving waters downstream of the project site and
potential dangers to the solar dish towers:

1. The sediment transport modeling must be revised with the appropriate inputs. 2D sediment
transport modeling should be undertaken for existing and project conditions, to include all
representative project elements (i.e., BMP effectiveness, solar dish towers in the washes, etc.). If
this does not occur, there is not sufficient modeling to conclude that impacts from the project
will be less than significant with proposed mitigation.



In response, potential stream channel changes and stream channel scour are related to the
transport of bed material load consisting of the coarse bed material. A 2-D model, while ideal,
for desert washes with the project elements does not exist at this time. The FLUVIAL-12 model
has been developed and applied to this area for 35 years; the model has also been calibrated with
field data from 14 streams in the Western U. S. (Chang, H. H., “Generalized Computer Program
FLUVIAL-12, Mathematical Model for Erodible Channels, Users Manual”, 2006.)

2. Long-term changes in fluvial morphology should be assessed within and downstream of the
project site as a result of the project and also as a result of climate change. Long-term hydrologic
simulations may be required as short-term (or design flood) outcomes only provide a "snapshot”
from the starting condition. The long term degradation of the receiving waters downstream of the
project site is therefore likely to be underestimated.

In response, the study applied the 100-yr storm for stream hydraulics, sediment transport, and
stream channel changes. The 100-yr storm is a rare event, which is statistically exceeded once in
a 100-yr time span. Sediment transport is very sensitive to the flow discharge. Events smaller
than the 100-yr storm cause much less sediment transport and stream channel changes. For this
reason, the study results based on the 100-yr storm provide adequate protection for the solar
project.

3. Based upon the information known about the processes on the site to date, the sediment basins
should be removed from the project design. The desire to control natural sedimentation processes
is unwarranted and not justified and can result in significant downstream impacts.

In response, | agree with this assessment.

4. The current sediment transport analyses do not support the conclusions that the solar dishes
can safely be placed in the washes or not adversely affect the morphology of the washes and
therefore Drainage Alternative #1 or similar is warranted.

In response, the solar units will have footings imbedded in the washes for 17 feet. Because of
the low flow velocity, shallow water depth, and limited channel bed scour, the proposed solar
units placed in the washes should not be damaged by the flow and potential stream channel
changes.

Solar dish towers will be scattered in the desert washes with a low density. The one 2-foot
diameter post is on 0.28 acre of land area, or 3.14 square feet for a solar post on 12,197 square
feet of land area. The ratio is 0.000257, or 0.027%. Such posts resemble tree trucks in natural
streams; they should not adversely affect the morphology of the washes.

4.5 MITIGATION MEASURES

A review of the suggested mitigation measures provided in the SA/DEIS and associated
documents has been conducted. What follows here is a summary of those investigations,
including a critique followed by requirements for modification to the analyses or additional
analyses.



4.5.1 SOIL BINDERS AND LINEAR SEDIMENT BARRIERS

Soil binders are proposed to be used to treat soil erosion by wind and water. The erosion control
plans suggest extensive use of soil binders throughout the project site with little specifics on the
placement of linear sediment barriers. The potential impacts of the soil binders on the natural
characteristics of the desert pavement (specifically soil infiltration, runoff generation, and soil
erosion), in addition to specifics on binder deterioration and reapplication rates, and downslope
flow convergence leading to gully erosion is not investigated nor stated.

It is noted here that placement of linear sediment barriers on a project of this scope is better left
to the final phases of the design. However, the effectiveness of these treatments at controlling
sediment needs to be quantified for use in the soil loss calculations.

In response, soil binders may lower the natural soil loss from the project site.
4.5.2 SEDIMENT BASINS

Sediment basins were proposed to control existing sediment movement onto, through, and off the
project site by trapping it in varying sized sediment basins at property boundaries and road
crossing internal to the project site. Sediment basins have the potential to starve the fluvial
system within and downstream of the project site of sediment, leading to highly detrimental
changes in the morphology of the washes.

In response, sediment basins should not be used for the project in order to maintain the natural
sediment transport and sediment delivery toward downstream.

4.5.3 DRAINAGE ALTERNATIVE 1

This alternative proposed in the SA/DEIS removes the solar dishes from the washes to avoid
perceived significant impacts to fluvial morphology and sediment transport. However, it fails to
recognize similar significant impacts posed by the sediment basins.

4.5.4 ADDITIONAL SURVEYS, DATA COLLECTION AND ANALYSIS REQUIRED

In response to the summary and critique given in the previous sections, we have concluded that
the current level and type of analysis in the SA/DEIS is insufficient. Failure to undertake
additional surveys, data collection and analysis relating to potential mitigation actions will result
in significant unmitigated impacts to the morphology of the desert washes, potential significant
impacts to receiving waters downstream of the project site and potential dangers to the solar dish
towers:

1. Justify and/or quantify proposed BMP effectiveness to better inform the hydrologic and soil
loss analyses.

2. Remove the sediment basins from the project design to minimize significant impacts to the
morphology of the washes onsite and offsite.



3. Refine Drainage Alternative #1 to include the removal of the sediment basins from the project
in addition to removal of the solar dishes from the washes.

4.6 OFFSITE IMPACTS

A review of the offsite impacts provided in the SA/DEIS and associated documents has been
conducted. What follows here is a summary of those investigations, including a critique,
followed by recommendations for modification to the analyses or additional analyses.

4.6.2 SURFACE EROSION AND SEDIMENT YIELD

With implementation of the project, and depending on the depth of grading and BMP
effectiveness, sediments and salts could be carried with surface runoff from the extensively
graded project site. Considering intense rainfall and subsequent runoff occurs in the summer,
these soluble salts could enter the Westside Main Canal, be applied to agricultural fields, only to
ultimately enter the Salton Sea via discharge from Imperial Valley drains. Without a detailed
analysis of offsite impacts, fine sediments could reach the New River.

In response, the modeling study for sediment has shown that, with the sediment basins removed,
the solar energy project as proposed will not change the sediment flow and sediment delivery
toward areas downstream of the project site.

4.6.3 HYDRAULICS, SEDIMENT TRANSPORT, AND SCOUR

With implementation of the project, or even Design Alternative #1, there will be significant
impacts to the morphology of the offsite fluvial system north of the railroad and east of Dunaway
Road via reductions in offsite sediment delivery.

In response, the project will not change the flow or sediment flow to the offsite areas; therefore,
there should be no impacts to the offsite fluvial morphology.

1. The hydrologic, hydraulic and sediment transport models domain of analysis should extend
sufficiently far downstream to be able to characterize any potential impacts to the receiving
waters downstream of the project site.

In response, the potential impacts of the project to the receiving waters downstream of the
project site are governed by the water and sediment flow to the downstream receiving waters.
Since the water and sediment flow to the offsite areas will not be changed by the project, there is
no need to extend the study further downstream.
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URS Memorandum

Date: March 22, 2010
To: Richard Knox and Felicia Bellows, Tessera Solar

From: Mark Storm, INCE Bd. Cert.
Senior Project Engineer, URS San Diego

Subject: Maricopa Solar — Site Noise Measurement Survey & Data Analysis

This technical memorandum describes the results of a sound measurement survey conducted March 17, 2010
within the site boundaries of the Maricopa Solar project near Peoria, Arizona. This memo also compares selected
measurement data with the results of a noise prediction model representing the sum of sixty (60) operating
SunCatchers at the Maricopa Solar project site, for the intended purpose of validating input parameters used in
similar noise prediction models for other Tessera Solar projects (e.g., Imperial Valley Solar).

EXECUTIVE SUMMARY

A comparison of selected field noise measurement data with predictive operational noise model results for
Maricopa Solar indicates that the input sound power levels for an individual SunCatcher unit as used in
Table 5.12-7 of the Imperial Valley Solar AFC remain representative and valid. As shown in Table ES-1,
differences between model results and measurement readings were less than 3 dBA, and in several cases less than
1 dBA. Differences of 1 dBA or less are considered indiscernible by the average human ear and are within the
measurement tolerance of a normally functioning sound level meter.*

Table ES-1
Predicted vs. Measured Aggregate Operating SunCatcher Sound — Maricopa Solar
Difference
Proiect Site Location Measurement | Predicted SPL | Measured SPL (Predicted -
) Site ID (dBA) (L90, dBA) Measured,
dBA)
SW corner of site 6 66.5 68.2 -1.7
Near middle of West
SunCatcher field 9 74.9 74.3 06
Southern site fenceline 11 68.3 68.8 -0.5
Southern site fenceline 12 67.3 67.2 0.1
Eastern site fenceline 13 71.3 71.8 -0.5
NE corner of site 14 64.5 65.1 -0.6
Approx. 75" North of East
SunCatcher field 15 68.5 68.4 01
Approx. 50" North of
SunCatcher “71” 18 69.3 66.6 21
Approx. 100" North of
SunCatcher “71” 19 67.5 64.5 30
Northern site fenceline 20 66.4 64.3 2.1

Source: URS Corporation 2010

! Ebbing & Blazier, Application of Manufacturers’ Sound Data, ASHRAE, 1998, p. 178, Table 14.1.
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INTRODUCTION

In April 2008, URS conducted a sound measurement survey of a single nominally operating SunCatcher at the
National Solar Thermal Test Facility (NSTTF) located on the site of Sandia National Laboratories near
Albuquerque, NM. The octave band center frequency (OBCF) sound power levels (PWL) derived from the sound
pressure level (SPL) measurements of this operating SunCatcher were then used as input parameters to complete a
predictive operational noise impact analysis as part of satisfying the requirements of a California Energy
Commission (CEC) Application for Certification (AFC) for Imperial Valley Solar (formally known as Stirling
Energy Systems “Solar Two™) near El Centro in Imperial County, CA.

In the two years since the measurement survey at NSTTF, URS understands that the SunCatcher design has
developed into a system that is represented by the functioning samples at Maricopa Solar. Concerns arose that the
new design, intended to represent what is proposed to be installed in quantity at Tessera Solar sites such as
Imperial Valley Solar, may have different operating characteristics from the former generation sample at NSTTF
that could include different sound levels. Thus, at Tessera Solar’s request, URS performed a sound measurement
survey at Maricopa Solar to collect data that should help determine whether the predictive operational model
input parameters—based on the measurements of the SunCatcher sample at NSTTF—are still valid for purposes
of predictive noise impact assessment, or if they need to be updated to better predict future noise levels.

PREDICTION MODEL

The Cadna/A Noise Prediction Model (Version 3.72.131) was used to estimate the aggregate SPL from all 60
operating SunCatchers at Maricopa Solar. Cadna/A is a Windows based software program that predicts and
assesses noise levels emanating from user-defined noise sources based on International Standards Organization
9613-2 standards for noise propagation calculations. The model uses industry-accepted propagation algorithms
and accepts sound power levels (in dB re: 1 picoWatt) provided by the equipment manufacturer and other sources.
The calculations account for sound attenuation via classical sound wave divergence plus attenuation factors
resulting from air absorption (as influenced by temperature and relative humidity), basic ground effects, and
barrier/shielding.

Apart from the SunCatchers, the sum of which was modeled as an area source within the project site perimeter, no
other sound-generating sources were included in the prediction model. For instance, while the Maricopa Solar
project did have an operating hydrogen compression facility located near the field office parking lot adjacent to
75" Avenue, this equipment did not appear to be a dominant noise generator during the field survey and was thus
excluded from the prediction model. The contributing PWL from an individual SunCatcher appears in Table 1.
The OBCF levels are identical to those used in the Imperial Valley Solar AFC (as determined from the 2008
NSTTF SunCatcher noise measurements). Other assumptions made for the prediction model include as follows:

Flat terrain (i.e., no varying topography)

Air temperature = 25° C

Humidity =20 %

Windspeed = 0 mph

Project Site ground absorption coefficient = 0.25

Because the ground absorption coefficients can range from zero to unity, the usage of 0.25 is conservative and
assumes a mix of some porous (e.g., loose dirt) and but mostly smooth, hard (i.e., acoustically reflective) ground
surfaces.
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Table 1
Noise Model Sound Level Parameters

Project Type of Unweighted Sound Power Level (PWL, dB) overall A-Weighted Aco_ustic
Component Source at Octave Band Center Frequency (Hz) Level (dB) Level Height
31.5| 63 | 125 | 250 | 500 | 1,000 | 2,000 | 4,000 | 8,000 (dBA) (meters)

SunCatcher Point | 119 | 111 | 101 | 93 | 97 95 90 88 81 120 99 7

Source: URS Corporation, 2010.
Notes: SunCatcher assembly includes measured composite levels from the Stirling Engine, electric generator, cooling fan, and air compressor.

MEASUREMENT SURVEY

From approximately 11 a.m. through 3 p.m., sound measurements were conducted at various locations on the
Maricopa Solar site with a Bruel & Kjaer Model 2250 Sound Level Meter (SLM), a Type 1 instrument per
American National Standardization Institute (ANSI) S1.4 and S1.43 standards. Environmental conditions
appeared to be seasonally typical for Peoria, Arizona: cloudless sky, temperature ranging from 75 to 90 degrees
Fahrenheit as the day progressed, with relatively low humidity and low-to-moderate average wind speeds (5-10
mph). URS observed that the Maricopa Solar field office has limited meteorological measurement capability for
its SunCatcher control needs, and learned that this data is available upon request—should detailed correlation
with the sound measurement data be necessary.

Individual sound measurements were of 1-3 minutes duration, considered an adequate sampling time since the
dominant sound sources (i.e., the operating SunCatchers) were generally considered continuous sources of noise
based on perception and URS understanding that the SunCatcher’s Stirling engine runs at a steady 1,800
revolutions per minute (rpm).

Measurement and predictive model locations that are referenced in Table ES-1 appear as numbered callouts in
Figure 1, which depicts a simplified Maricopa Solar site plan and its major features. Representative photographs
of these measurement locations appear in Appendix A, attached to this technical memo. Not shown are the
following features and sources of non-project ambient noise that adjoin the site:

e 75" Avenue, which is located immediately to the West and exhibited intermittent flows of traffic,
including a mixture of vehicle types (passenger cars, motorcycles, tractor-trailer trucks, etc.). Traffic
noise was only audible at measurement positions #6, 11, and 12.

o The Agua Fria Generating Station Substation, located to the South. While the Generating Station and its
turbines (southerly adjacent to the Substation) appeared to be offline, the transformers of the Substation
sounded audible at the Maricopa Solar southern fenceline. Substation transformer noise was only audible
at measurement positions #11, and 12.

e An open, grass-covered field to the East of the Maricopa Solar site.

e Anunpaved road immediately to the North, beyond which is a light industry facility that did not appear to
have any activity. The unpaved road exhibited some passenger car traffic. An elevated portion of Route
60 was visible from the site, and traffic noise was occasionally audible at measurement positions #14, 15,
18, 19 and 20.

e Power transmission lines, traversing roughly east-to-west over the northern project area, did not appear to
exhibit audible noise.
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During the survey, with few exceptions, all sixty SunCatchers appeared to be operating at what URS understood
was full capacity, associated with 900 Direct Normal Insolation (DNI) or better. One or two individual
SunCatchers were observed to move into an “offset” position and temporarily discontinue Stirling engine
operation. Any sound associated with such witnessed SunCatcher dish re-positioning was perceptibly inaudible
from the indicated measurement positions. On one occasion, a single SunCatcher exhibited a momentary hissing
noise that was audible over the ambient sound of the other operating SunCatchers and was later explained by
Maricopa Solar crews as a “blow-off” event not associated with normal system operation. The sound of this

hissing noise is not contained in the presented results of Table ES-1.

Other sources of intermittent audible noise noted during the survey were occasional aircraft overflights and
birdcalls (e.g., from birds visibly resting on the framing of a SunCatcher dish, or from the direction of the Agua

Fria Substation).
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Figure 1. Measurement/model positions on Maricopa Solar siteplan (NTS)
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ANALYSIS

Due to the observed presence of non-project ambient noise sources, and because the Cadna/A model of Maricopa
Solar only considers the operating SunCatcher noise, the A-weighted Lo values from the measurements are
compared to the model prediction results. Unlike Lq, which is the equal-energy sound level value for all sound
sources detected by the instrument microphone, the Ly is a statistical descriptor of the sound level value exceeded
ninety percent (90%) of the measurement period. This means sound from an essentially continuous source of
noise like the aggregate field of SunCatchers will be included, but the impulsive or intermittent sounds of passing
road traffic or birdcalls will not. Since the difference in measured Ley and Lg at the locations shown in Table ES-
1 is not greater than 1.5 dBA, with the average difference for all ten locations equal to 1 dBA, usage of Lg, as the
comparison value seems appropriate.

Table ES-1 presents the differences between the predicted aggregate SunCatcher sound and the A-weighted Lgo
values from the measurements at ten positions within the site as shown in Figure 1. The differences are within a
range of +/-3 dBA, with several within +/- 1 dBA, suggesting that the Cadna/A model is valid and, in turn,
contains input PWL parameters that accurately characterize operating SunCatcher sound.

The presented positive and negative differences between the prediction and measurement data in Table ES-1
should not be interpreted as a reason to change the model input PWL parameters. These differences are expected
for one or more reasons including as follows:

e Measurement tolerance of the sound level meter. Per International Organization of Standards (1SO) 3714,
the standard deviation for acoustical measurements at OBCF ranging between 500 Hz and 4000 Hz is +/-
1.5dB.

e Position of measurement location with respect to SunCatcher dish orientation. The northern measurement
locations have Lgo Values that generally tend to be lower than predictions, suggesting that the SunCatcher
dishes may be providing some degree of intervening barrier-type noise reduction (i.e., the dish for the
nearest SunCatcher is between the Stirling engine and the sound measurement position).
Correspondingly, and because one might say that the engines are more exposed, the southern
measurement locations show Lgg levels that are slightly higher than predictions. These effects, however,
are estimated to be minor since the measurement positions are exposed to multiple engines by direct
sound pathways that are not visibly or acoustically occluded.

o Differences between actual and modeled meteorological conditions.

A subsequent field survey could measure and collect data that might produce difference values either very similar
to those shown in Table ES-1, or different but likely displaying the same variance range of +/- 3 dBA between
prediction and Lg, level.
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LIMITATIONS

The opinions, findings and recommendations presented herein are based in part upon field measurements and
observations of what are believed to be typical and representative conditions of current Maricopa Solar
operations. The sound measurements and analyses were conducted using the professional standard of care as
practiced in the industry and are representative of the activity being measured as influenced by environmental
conditions existing during the measurement period. Because of the variability of factors not within the control of
the investigators, no warranty can be made that the exact sound or activity levels would be obtained by
subsequent field measurements. However, for similar climatic and seasonal conditions, intensity of surrounding
community activity, and similar facility operations, the sound levels measured would be very similar to those
reported herein.
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Solar Two Project
Rain Event Site Visit
And Qualitative Assessment
Summary

Introduction

The Solar Two project site was visited by URS staff on January 20, 2010 and January 21,
2010 to qualitatively assess onsite hydrologic conditions during a predicted rain event.
Assessment activities began on January 20, 2010 at 15:00 and concluded on January 21,
2010 at 14:45.

Assessment Methods And Summary Report Structure

Observation Points

The north side of the project site is bordered by the Union Pacific Railroad and San
Diego Metropolitan Transit System. Onsite drainages are constricted to several trestles at
various points along the railroad. The railroad trestles are easily accessed via Evan
Hewes Highway which allowed field staff to visit each location several times prior to and
during the rain event. Figure 1 indicates the locations where qualitative observations
were made and photographs were taken. These locations are referred to as “observation
points”. Drainages I, K, A, C, C2, D/D1, and E were accessed via Evan Hewes Highway.
The existing transmission line access road was used to access drainages E, F, and G
(Figure 1).

Photograph Log

Upstream and downstream photographs were taken at each observation point and
organized into a Photograph Log which is provided with this summary. Notes relative to
observed hydrological conditions were also recorded at each observation point and
combined with the photographs. Each observation point was visited once on January 20,
2010 prior to the onset of the predicted rain event and either once or twice more during
the rain event on January 21, 2010. Photographs are grouped by drainage and ordered so
that the reader can assess site conditions over time.

Rainfall Data

A rain gauge located on the north side of Interstate 8 at the Dunaway Rd. exit collected
rainfall amounts at 15 minute intervals prior to and during the rain event. A running sum
of these measurements was calculated and used to develop the rainfall graph provided as
Figure 2.



Results

January 20, 2010 Observations

No flowing or standing water was observed at any of the observation points on January
20, 2010 although soils in many areas were damp (not saturated). Drainage C2 (Point 35)
possessed indicators of recent flow (Photograph Log-Page 13). There was no evidence of
recent flow at any other observation points. Evidence of recent flow at Drainage C2 and
damp soils at all locations were a result of previous rainfall amounts of 0.17 inches on
January 18, 2010 and 0.3 inches on January 19, 2010. No rainfall was recorded on
January 20, 2010 prior to the onset of assessment activities at 15:00 (Figure 2).

Site assessment activities were concluded at 17:00 on January 20, 2010. The predicted
rain event began at 19:45. Rainfall was continuous throughout the night and into early
January 21, 2010 when rainfall became intermittent (Figure 2).

January 21, 2010 Observations

A total of 1.81 inches of rainfall was recorded between January 20, 2010 at 19:45 and
January 21, 2010 at 14:30 (Figure 2).

Table 1 provides a summary of observations made at targeted drainages. Table 1 may
also be used as a Photograph Log index. Flowing water was observed at drainages I, A,
C, C2, D/D1, and E. Water depths did not exceed several inches at any location. The
maximum observed depth was approximately six inches at Drainage E. Flowing water
was not observed at drainages K and G at any time during the assessment. The
Photograph Log provides additional descriptions of conditions at each observation point.

Standing water was observed at various locations throughout the project site. The area
between Drainage G and Evan Hewes Highway was assessed along the existing
transmission line access road. No flowing water was observed at Drainage F or the
northern most branch of Drainage E. Several small erosional features contained flowing
water in the area between Drainage G and Drainage F but were minimal and were not
focused concentrations of flowing water.

Site assessment activities were concluded at 14:45 on January 21, 2010.

Drainages K, C, and G Observations

Drainages K, C, and G were visited specifically so that observations made during the
January 21, 2010 rain event could be compared to findings discussed in the “Sediment
Study for Three Washes at Solar Two Project Site in Imperial County, California” report,
which was prepared by Howard H. Chang PhD., P.E. in January 2010. Observations
made at drainages K, C, and G are therefore summarized here.



Drainage K was visited once on January 20, 2010 and twice on January 21, 2010 at
observation point 32 (Figure 1). No flowing water or evidence of flowing water was
observed during January 20 observations (Photograph Log-Page 4) indicating that the
previous rainfall amounts of 0.17 inches on January 18, 2010 and 0.3 inches on January
19, 2010 were not of sufficient intensity or amount to create flow in Drainage K at the
railroad (Figure 2).

Areas of standing water and evidence of recent flow were observed at 8:20 on January
21, 2010. A total of 1.91 inches of rainfall had fallen since January 18, 2010 prior to this
observation. Localized flow was observed at 14:35 on January 21, 2010. The amount of
flowing water was not substantial and was derived from areas of standing water in the
immediate vicinity. Drainage K was not observed conveying water from the project site
during the site visit.

Drainage C was visited once on January 20, 2010 and twice on January 21, 2010 at
observation point 34 (Figure 1). No flowing water or evidence of flowing water was
observed during January 20 observations (Photograph Log-Page 10) indicating that the
previous rainfall amounts of 0.17 inches on January 18, 2010 and 0.3 inches on January
19, 2010 were not of sufficient intensity or amount to create flow in Drainage C at the
railroad (Figure 2).

No flowing or standing water was observed at 8:58 on January 21, 2010. A total of 1.91
inches of rainfall was recorded prior to this observation (Figure 2). A small amount of
flow was observed at 14:10 on January 21, 2010. The amount of flowing water was
minimal and was just reaching the downstream side of the railroad (Photograph Log-Page
12). A total of 2.25 inches of rainfall was recorded prior to this observation (Figure 2).

Drainage G was visited once on January 20, 2010 and once on January 21, 2010 at
observation points 41 and 49 (Figure 1). No flowing water or evidence of flowing water
was observed during January 20 observations (Photograph Log-Page 22) indicating that
the previous rainfall amounts of 0.17 inches on January 18, 2010 and 0.3 inches on
January 19, 2010 were not of sufficient intensity or amount to create flow in Drainage G
at this location (Figure 2).

No flowing or standing water was observed at 13:15 on January 21, 2010. Evidence of
minimal recent flow was, however, observed at this time (Photograph Log-Page 23). A
total of 2.11 inches of rainfall was recorded prior to this observation (Figure 2).



Table 1

Solar Two Project Site
Rain Event Summary
(1/20/2010 - 1/21/2010)

Amount of
Evid Rainfall Prior To Ph h
Drainage | Observed O;/:?::g:t Observed Lgéolgggz
ID Flow? (Y/N) Flow? (Y/N) Flow/Evidence Numbers
’ Of Flow
(inches)!
| Y - 1.91 1-3
K N Y 1.91 4-6
A Y - 1.91 7-9
C Y - 2.27 10-12
C2 Y - 0.47 13-15
D/D1 Y - 2.28 16-17
E? Y - 1.91 18-19
E Y - 2.11 20-21
G N Y 2.11 22-23

Note: Rainfall data collected immediately north of Interstate 8 at the

Dunaway Rd. exit.
! Total measured rainfall beginning on 01/18/2010
2 Observations made at point 37.

3 Observations made at points 38 and 39
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Photograph 3309

Date: 01/20/2010
Time: 1500

L ocation:
Point 31
Drainage | (facing upstream/south)

Comments.
No flowing or standing water present and
no evidence of recent flow.

Photograph 3310

Date: 01/20/2010
Time: 1500

L ocation:
Point 31
Drainage | (facing downstream/north)

Comments.
No flowing or standing water present and
no evidence of recent flow.




Photograph 3342

Date: 01/21/2010
Time: 0800

L ocation:
Point 31
Drainage | (facing upstream/south)

Comments. Water flowing at low velocity
and volume.

Photograph 3343

Date: 01/21/2010
Time: 0800

L ocation:
Point 31 - Drainage |

Comments. Water flowing at low velocity
and volume out of the project site towards
Evan Hewes Hwy. Water was ponding
below and immediately downstream/north
of thetrain trestle.




Photograph 3389

Date: 01/21/2010
Time: 1445

L ocation:
Point 31
Drainage | (facing upstream/south)

Comments. No flowing water was
observed. Several ponded areas were
present.

Photograph 3390

Date: 01/21/2010
Time: 1445

L ocation:

Point 31
Drainage | (facing downstream/north)

Comments. No flowing water was
observed. Several ponded areas were
present.




Photograph 3311

Date: 01/20/2010
Time: 1507

L ocation:
Point 32
Drainage K (facing upstream/south)

Comments: No flowing or standing water
present and no evidence of recent flow.

Photograph 3312

Date: 01/20/2010
Time: 1507

L ocation:
Point 32
Drainage K (facing downstream/north)

Comments: No flowing or standing water
present and no evidence of recent flow.




Photograph 3347

Date: 01/21/2010
Time: 0820

L ocation:
Point 32
Drainage K (facing upstream/south)

Comments: No flowing water present.
Some standing water was present. Fresh
erosion indicated that minimal flow had
occurred overnight.

Photograph 3348

Date: 01/21/2010
Time: 0820

L ocation:
Point 32
Drainage K (facing downstream/north)

Comments: No flowing water present.
Some standing water was present. Fresh
erosion indicated that minimal flow had
occurred overnight.




Photograph 3387

Date: 01/21/2010
Time: 1435

L ocation:
Point 32
Drainage K (facing upstream/south)

Comments: No real flow observed. Some
water was flowing from ponded areas but
flow was not substantial and was only
draining from the immediate area.

Photograph 3388

Date: 01/21/2010
Time: 1435

L ocation:
Point 32
Drainage K (facing downstream/north)

Comments: Minimal flow from ponded
areas observed.




Photograph 3313

Date: 01/20/2010
Time: 1512

L ocation:
Point 33
Drainage A (facing upstream/south)

Comments. No flowing or standing water
present and no evidence of overnight flow.

Photograph 3314

Date: 01/20/2010
Time: 1512

L ocation:
Point 33
Drainage A (facing downstream/north)

Comments: No flowing or standing water
present and no evidence of overnight flow.




Photograph 3349

Date: 01/21/2010
Time: 0830

L ocation:
Point 33
Drainage A (facing upstream/south)

Comments:

No flowing water present. Some standing
water present. Evidence of minimal recent
flow. Notice that overnight flows were not
large enough to disturb debris.

Photograph 3350

Date: 01/21/2010
Time: 0830

L ocation:
Point 33
Drainage A (facing downstream/north)

Comments: No flowing water present.
Some standing water present. Evidence of
minimal recent flow




Photograph 3385

Date: 01/21/2010
Time: 1430

L ocation:
Point 33
Drainage A (facing upstream/south)

Comments. Minimal amount of flow
present. Debris still undisturbed.

Photograph 3386

Date: 01/21/2010
Time: 1430

L ocation:
Point 33
Drainage A (facing downstream/north)

Comments; Minimal amount of flow
present.




Photograph 3315

Date: 01/20/2010
Time 1524

L ocation:
Point 34
Drainage C (facing upstream/south)

Comments. No flowing or standing water
present and no evidence of recent flow.

Photograph 3317

Date: 01/20/2010
Time: 1524

L ocation:
Point 34
Drainage C (facing downstream/north)

Comments: No flowing or standing water
present and no evidence of recent flow.
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Photograph 3352

Date: 01/21/2010
Time: 0858

L ocation:
Point 34
Drainage C (facing upstream/south)

Comments. No flowing or standing water
and no evidence of overnight flow.

Photograph 3353

Date: 01/21/2010
Time: 0858

L ocation:
Point 34
Drainage C (facing downstream/north)

Comments. No flowing or standing water
and no evidence of overnight flow.
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Photograph 3381

Date: 01/21/2010
Time: 1410

L ocation:
Point 34
Drainage C (facing upstream/south)

Comments. Flow was just beginning.
Flow was originating from east side of
flow path.

Photograph 3383

Date: 01/21/2010
Time: 1410

L ocation:
Point 34
Drainage C (facing downstream/north)

Comments: Flow was beginning to reach
the downstream side of the railroad.

12




Photograph 3318

Date: 01/20/2010
Time: 1536

L ocation:
Point 35
Drainage C2 (facing upstream/south)

Comments. No flowing or standing water
present. Evidence of minimal recent flow.
Recent flow was not from main channel.
Water appeared to flow along south side of
railroad berm and then under railroad at
trestle.

Photograph 3319

Date: 01/20/2010
Time: 1536

L ocation:
Point 35
Drainage C2 (facing downstream/north)

Comments. No flowing or standing water
present. Evidence of minimal recent flow.
recent flow was restricted to edges of
channel.
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Photograph 3354

Date: 01/21/2010
Time: 0910

L ocation:
Point 35
Drainage C2 (facing upstream/south)

Comments. No flowing water present.
Minimal sloughing of flow path margins
indicated overnight flow. There are two
discernable flow paths at this location.
Flow was restricted to the east flow path.
There was no evidence of flow in the west
flow path.

Photograph 3356

Date: 01/21/2010
Time: 0910

L ocation:
Point 35
Drainage C2 (facing downstream/north)

Comments: No flowing water present.
Evidence of overnight flow expressed as
sloughing at flow path margins.
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Photograph 3379

Date: 01/21/2010
Time: 1315

L ocation:
Point 35
Drainage C2 (facing upstream/south)

Comments. Flowing water present.

Photograph 3378

Date: 01/21/2010
Time: 1315

L ocation:
Point 35

Drainage C2 (facing downstream/north)

Comments: Flowing water present.
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Photograph 3320

Date: 01/20/2010
Time: 1545

L ocation:
Point 36
Drainage D/D1 (facing upstream/south)

Comments. No flowing or standing water
present and no evidence of recent flow.

Photograph 3321

Date: 01/20/2010
Time: 1545

L ocation:
Point 36
Drainage D/D1 (facing downstream/north)

Comments: No flowing or standing water
present and no evidence of recent flow.
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Photograph 3359

Date: 01/21/2010
Time: 1545

L ocation:
Point 36
Drainage D/D1 (facing upstream/south)

Comments. Small amount of flow ina
braided flow path. Evidence that
overnight flow was greater than current,
observed flow but not much greater.

Photograph 3361

Date: 01/21/2010
Time: 1545

L ocation:
Point 36
Drainage D/D1 (facing downstream/north)

Comments: Small amount of flow in a
braided flow path. Evidence that
overnight flow was greater than current,
observed flow but not much greater.
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Photograph 3324

Date: 01/20/2010
Time: 1600

L ocation:
Point 37
Drainage E (facing upstream/north)

Comments. Flow travels south and enters
the site from the north at thislocation. No
flowing or standing water present and no
evidence of recent flow.

Photograph 3323

Date: 01/20/2010
Time: 1600

L ocation:

Point 37

Drainage E (standing north of train bridge
looking downstream/south)

Comments. Flow travels south and enters
the site from the north at thislocation. No
flowing or standing water present and no
evidence of recent flow.
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Photograph 3363

Date: 01/21/2010
Time: 1005

L ocation:
Point 37
Drainage E (facing upstream/north)

Comments. Flow travels south and enters
the site from the north at this location.

Photograph 3362

Date: 01/21/2010
Time: 1005

L ocation:

Point 37

Drainage E (standing north of train bridge
looking downstream/south)

Comments: Flow travels south and enters
the site from the north at this location.

19




Photograph 3327

Date: 01/20/2010
Time: 1628

L ocation:

Point 38

Drainage E (at transmission line access
road looking upstream/south)

Comments. No flowing or standing water
present and no evidence of recent flow.

Photograph 3328

Date: 01/20/2010
Time: 1628

L ocation:

Point 39

Drainage E (at transmission line access
road looking downstream/north)

Comments: No flowing or standing water
and no evidence of recent flow.
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Photograph 3369

Date: 01/21/2010
Time: 1240

L ocation:

Point 39

Drainage E (at transmission line access
road looking upstream/south)

Comments. Two flow paths joining
around island area and continuing north.
Water depth was approximately 4 inches at
its degpest point.

Photograph 3372

Date: 01/21/2010
Time: 1240

L ocation:

Point 39

Drainage E (at transmission line access
road looking downstream/north)

Comments: Water depth was
approximately 4 inches deep at its deepest
point.
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Photograph 3330

Date: 01/20/2010
Time: 1700

L ocation:

Point 41

Drainage G (at transmission line access
road facing upstream/south)

Comments. No flowing or standing water
present and no evidence of recent flow.

Photograph 3329

Date: 01/20/2010
Time: 1700

L ocation:

Point 41

Drainage G (at transmission line access
road facing downstream/north)

Comments: No flowing or standing water
present and no evidence of recent flow.
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Photograph 3373

Date: 01/21/2010
Time: 1315

L ocation:

Point 49

Drainage G (at transmission line access
road facing upstream/south)

Comments. No flowing or standing water
present. Evidence of recent but minimal
flow.

Photograph 3374

Date: 01/21/2010
Time: 1315

L ocation:

Point 49

Drainage G (at transmission line access
road facing downstream/north)

Comments. No flowing or standing water
present. Evidence of recent but minimal
flow.
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Applicant’s Compiled Testimony



Applicant’s Opening Testimony

Application for Certification (08-AFC-5)
Imperial Valley Solar, LLC



March 15, 2010

Mr. Christopher Meyer
Project Manager

Attn: Docket No. 08-AFC-5
California Energy Commission
1516 Ninth Street

Sacramento, CA 95814-5512

Subject: Imperial Valley Solar (formerly Solar Two) (08-AFC-5)
Applicant’s Opening Testimony
URS Project No. 27657106.00801

Dear Mr. Meyer:

On behalf of Imperial Valley Solar (formerly Solar Two), LLC, URS Corporation Americas
(URS) hereby submits the Applicant’s Opening Testimony. The following is included with this
package, per the notice filed March 9", 2010: Applicant’s Exhibit List, Applicant’s Opening
Testimony, and Applicants Exhibits in Format 1, electronically.

I certify under penalty of perjury that the foregoing is true, correct, and complete to the best of
my knowledge. | also certify that | am authorized to submit on behalf of Imperial Valley Solar,
LLC.

Sincerely,

Angela Leiba
Project Manager

AL: ml

URS Corporation

1615 Murray Canyon Road, Suite 1000
San Diego, CA 92108

Tel: 619.294.9400

Fax: 619.293.7920



Applicant’s Exhibit List — Exhibits 1 through 25
Updated 3/11/2010

Exhibit Description Docket Date
1 Application for Certification, Volume | and Il June 6, 2008
2 Air Quality Information for Data Adequacy July 25, 2008
3 Responses to Imperial County questions September 3, 2008
4  E-mail regarding school impact fees September 10, 2008
5 E-mail regarding property taxes September 10, 2008
6 Data Adequacy Supplement September 26, 2008
7 CEC/BLM DR Responses 1-52 December 8, 2008
8 SES Alternatives and Cumulative Impacts February 8, 2009
9 CEC/BLM DR Responses 1-3, 5-10, 14-15, 24-26, 31-32, 36-38,

44, 111-127 March 19, 2009

10 CEC/BLM DR Responses 53-110 March 26, 2009
11 Supplemental Cumulative Analysis April 29, 2009
12 CEC/BLM DR Responses 128-141 June 5, 2009
13 CURE DR Responses 1-143 June 6, 2009
14 Supplement to AFC June 12, 2009
15 CEC/BLM DR Responses 31-32 July 2, 2009
16 CEC/BLM DR Responses 151-155 July 7, 2009
17 CURE DR Responses 143-178 August 5, 2009
18 Additional Supportive Materials, Biology & Water September 23, 2009
19 CEC/BLM DR Response 142-150 October 17, 2009
20 Current Project Acreage October 28, 2009
21 Supplemental Biology and Water Information October 30, 2009
22 Revised page 300-1 of SWPP December 21, 2009
23 Corridor Conflict Analysis January 8, 2010
24 San Diego MTS Agreement January 8, 2010

25 Glint and Glare Study (to be provided)



PREPARED DIRECT TESTIMONY
OF
MARC VAN PATTEN

1. Q. Please state your name and employer.

My name is Marc Van Patten and | am Sr. Director of Development with Tessera Solar North
America. In this position | have been involved in the management and development of the Imperial
Valley Solar Project (the “Project”).

2. Q. Are you sponsoring any exhibits in this proceeding?
Yes. | am sponsoring the following:

Exhibit 1 Section 2 Project Objectives/Need
Appendix A Memorandum of Understanding
Appendix C Property Owners
Appendix D Union Pacific ROW
Appendix X [ID Water Quality Analysis
Section 4 Alternatives

Exhibit 6 CEC Response 1
BLM Responses 13-18
BLM Responses 28-33

3. Q. Imperial Valley Solar is requesting that the Commission approve a back-up/temporary
supply of water for project construction and operation. Why is this supply necessary?

Our primary source of water, the Seeley Waste Water Treatment Facility (“SWWTF”), is
undergoing permitting that will allow for the upgrade of its facility to Title 22 standards (suitable for our
construction and operational needs). While it is intended and we are hopeful that this water source will
be available when we begin construction later in 2010, we cannot be certain. Also, depending on how
long it might take to permit and construct the SWWTF upgrades, we may also have a need for operation
water for a short period of time in 2011. Our preferred back-up/temporary source of water comes from
a private supplier named Dan Boyer Water Company, located in Ocotillo, CA. This is a permitted private
water supply source that has been in the business of delivering water in the region since the 1950s and
currently provides water to construction companies in the area for various construction water needs.
There is a delivery limit of 40 acre-feet of water per year, which is sufficient for the needs of the Project.



3. Q. Does that complete your direct testimony?

Yes.

| swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowledge.



PREPARED DIRECT TESTIMONY
OF
SEAN GALLAGHER

1. Q. Please state your name and employer.
My name is Sean Gallagher and | am Vice President of Market Strategy & Regulatory Affairs with

Tessera Selar. In this position | am responsible for Government and Regulatory Affairs for the company,
including state and federal poticy and legistation.

2. Q. Are you sponsoring any exhibits in this proceeding?
No.
3. Q. What is the purpose of your testimony?

My testimony addresses whether there is a basis for the Commission to make the necessary
findings if an override is required as a result of any remaining significant adverse environmental impacts
or non-confermance with other legai requirements as a result of constructing and operating the Imperial
Valley solar power plant.

4. Will you please summarize your conclusions?

| believe there is a basis for the Commission to support everride findings and that the benefits of
the project significantly outweigh the potential significant adverse impacts or LORS compliance issues
remaining in this case.

5. What findings are required if the Commission approves an override?

In the case of an unavoidable significant adverse environmental impact, according to Public
Resources Code 15093, the Commissicn must censider whether the "...specific economic, legal, social,
technological, or other benefits of a proposed project cutweigh the unavoidable adverse envircnmental
effects”. If they do, the Commission may consider those impacts to be acceptable. The Commission
does have to state in writing “the specific reasons to support its action based on the final EIR and/or
other information in the record”. The statement of overriding considerations shall be supported by
substantial evidence in the record.

In the event that the project does not comply with a law, ordinance, regulation, or standard,
according to Section 1752 (k) of the California Code of Regulations, the Commission must make
“.findings and conclusions on whether the noencompliance can be corrected or eliminated; and if such
noncompliance cannot be corrected, findings on both the following:



{1} Whether the facility is required for public convenience and necessity; and
{2} Whether there are no more prudent and feasible means of achieving such public
convenience and necessity.

6. What benefits will result from the project that justify an override?

The Imperial Valley Solar Project will result in significant benefits at the local, state, and national
level that justify an override. its primary purpose is to provide clean, renewabhle, solar-powered
electricity and to assist San Diego Gas & Electric (SDG&E) in meeting its legislatively mandated
obligations under California’s Renewable Portfolio Standard (RPS) Program. It will also assist SDG&E and
the State of California in reducing greenhouse gas emissions as required by the California Global
Warming Solutions Act (AB 32}. It will further be a project funded with support of the American
Recovery and Reinvestment Act of 2009 and will be part of the national program to “create new jobs
and save existing ones” and to “spur economic activity and invest in long-term growth.” See
http://www.recovery.gov/About/Pages/The Act.aspx. :

Specific henefits of the project include the following:

1. Provide renewable energy to meet the state RPS requirements — The 2009 Integrated
Energy Policy Report noted on Page 1 the importance of new renewable generation to
California’s electricity system. It discussed the importance of the “...loading order for
electricity resources, which calls for meeting new electricity needs first with energy
efficiency and demand response; second, with new generation from renewable energy
and distributed generation resources...” The Renewables Portfolio Standard, established
in 2002, requires retail sellers of electricity, including SDG&E, to procure 20 percent of
their retail sales from renewable resources by 2010. In addition, on November 17,
2008, Governor Arnold Schwarzenegger signed Executive Order # 5-14-08 that raises
California's renewable energy goals to 33 percent by 2020. Tessera Solar has a power
purchase agreement with SDG&E to purchase power from this project. That Power
Purchase Agreement was approved by the California Public Utilities Commission. The
electricity generated by the Imperial Valley Solar Power Plant will make a substantial
contribution to SDG&E’s RPS goals, and a substantial contribution to the state’s RPS
goals.

2. Reduce greenhouse gas emissions from fossil fuel power plants — The 2009 Integrated
Energy Policy Report also stated that “...reducing greenhouse gas emissions is of
paramount concern.” (page 1). Fossil fuel power plants represent one of the primary
sources of greenhouse gasses in California and the nation. Scientists have repeatedly
warned about the serious environmental and societal impacts of climate change and the
need to take swift and serious action to reverse this trend. When operating, the
Imperial Valley Solar Project can displace the equivalent amount power from an out-of-
state coal fired power plant. The CEC staff provides a more detailed analysis on the GHG

. benefits of the project in Appendix Air-1 of the SA/DEIS. As part of larger state, national,
and global actions, the reductions in GHG emissions from this project will have long-
term secondary biological, social, and economic benefits.



3. Displace generation from coastal power plants that use once-through cooling (OTC) -
The 2009 Integrated Energy Policy Report {Page 1 and 30) discussed the draft policy
issued by the State Water Resources Control Board to “...phase out the use of
once-through cooling in the state’s 19 coastal power plants to reduce impacts on marine
tife from the pumping process and the discharge of heated water.” The imperial Valley
Solar Project will contribute to this effort by providing power to SDG&E and be available
to displace power currently generated by both the South Bay and £ncina Power Plants
which use OTC technology.

4. Provide jobs focally, regionally, and nationwide — During construction, the imperial
Valley Solar Project will provide up to 700 construction and building trade jobs, most of
which will come from Imperial County which as of January was experiencing an
unemployment rate of 27.3% The project will also resuit in approximately 160 full time
jobs. Because most of the componenis used in the SunCatcher design are built in the
United States, the project will also generate jobs in other regions of the country,
particularly the automaotive industry.

5. Reduce criteria air emissions associated with the displacement of fossil generation {see
the air quality analysis in the SA/DEIS).

7. Does that complete your direct testimony?
Yes.

| swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowledge.

o | — / B
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Date Sean Gallaghier




Solar.

PREPARED DIRECT TESTIMONY
OF
KENNETH KOSTOK
Project Description
(Including Efficiency, Reliability, Transmission System Engineering)

Q. Please state your name and employer.

My name is Ken Kostok and | am a Senior Director of Engineering and Construction for Tessera

Q. Are you sponsoring any exhibits in this proceeding?
Yes. | am sponsoring the following:

Exhibit 1 Section 3 Project Description
App B Solar Stirling Engine
App F Mechanical and Fire Protection
App G Topographic survey
App H System Impact Study
App | Electric and Magnetic Field
App J Water Balance
App K Hydrogen System Design
App L Hazardous Material Handling
App M Structural Engineering
App N Initial Drainage Report
App O Civil Engineering Design
App P Electrical Engineering Design
App Q Control Systems Engineering
App R Fuel Handling Design
App S Material Safety

Exhibit 6 Response 1
BLM Responses 19-27, 53-56

Exhibit 7 Response 6
Responses 8-11
Responses 24-27
Responses 33-38



Exhibit 9 Responses 8-10
Responses 24-26
Responses 33, 36-38

Exhibit 10 Response 55
Response 58
Responses 62-65
Response 68
Response 72
Responses 76-78
Response 91

Exhibit 13 Responses 1-16
Response 87
Response 96
Responses 124-126
Response 141

Exhibit 14 Section 1
Appendix A
Exhibit 20 Project Acreage Map
Exhibit 21 Hydrology Data
Exhibit 24 San Diego MTS agreement
3. Q. Do these exhibits in combination currently describe the Imperial Valley solar plant as

proposed by the applicant?

Yes.

3. Q. Does that complete your direct testimony?

Yes.

| swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowledge.



DRAFT March 10, 2010
PREPARED DIRECT TESTIMONY
OF
CAROLYN DUNMIRE
Cumulative Impacts
Alternatives

1. Q. Please state your name and employer,

My name is Carolyn Dunmire and | am a resource economist and project manager with
Ecosphere Environmental Services Inc. Ecosphere is under contract to the Applicant to provide
environmental analyses.

2. Q. Are you sponsoring any exhibits in this proceeding?

Yes. | am sponscring the following:

Exhibit 1 Section 4.0 Alternatives
Section 5.18 Cumulative

Exhibit 6 Data Adequacy Request 1
Exhibit 8 Alternatives and Cumulative Analysis Workshop Presentation
Exhibit 11 Supplemental Cumulative Analysis
Exhibit 12 Data Responses 132-134
Exhibit 14 Section 5.18  Cumulative
Exhibit 23 Corridor Conflict Analysis
3. Q. Will you briefly discuss the approach used in the analysis of Cumulative Impacts in the

Application for Certification?

The analysis of cumulative impacts completed for the AFC was guided by both NEPA and CEQA
regulations. The NEPA definition of cumulative effects is that they “result from individually minor but
collectively significant actions taking place over a period of time” (CFR 1508.7). The regulations
implementing NEPA require that agencies analyze direct, indirect, and cumulative effects of a proposed
action and any reasonable alternatives to that proposed action (40 CFR 1502.15, 1508.25, and
1508.27[b][7]). CEQA guidelines require that the discussion of cumulative impacts be “guided by the



standards of practicability and reasonableness” (PRC 21083[b]) and that “the discussion include a list of
past, present, and reasonably anticipated future projects producing related or cumulative impacts” (CCR
15130[b][1][A]}. The CEQA guidelines require that cumulative effects be discussed when they are
significant, and that the discussion of cumulative effects reflects the severity of the impacts and their
likelihood of occurrence.

In the AFC, the scenario used to evaluate cumulative impacts considered any projects within a
10-mile radius of the project site boundary that were under development or that had filed a
development permit with local governments or for BLM ROW. The list of these potential projects is
included in Table 5.18-5 in the AFC. The potential impacts to each resource type such as air, water, soils,
etc were evaluated using this cumulative impact scenario.

4, Q. Will you briefly discuss the conclusions in your analysis of cumulative impacts in the
Application for Certification?

In considering the potential impacts of past, present, and proposed projects within 10 miles of
the project site for the AFC, the contribution of the project to cumulative impacts was found to be
negligible for all resources after mitigation. Some significant beneficial cumulative impacts were
anticipated for the project associated with the number of full-time employees that would be required to
operate the project. The potential impact of other reasonably foreseeable future projects was unknown
as mitigation measures for these projects could not be determined at the time of the analysis.

5. Q. ~ Whydid the Applicant prepare a supplemental cumulative impact analysis?

The Applicant believed that the record would benefit from an expanded discussion of
cumulative impacts to show how the project would interact with other activities existing and proposed
in the general vicinity.

6. Q. Will you briefly discuss the approach used in your supplemental cumulative impact
analysis?

The cumulative impact supplement to the AFC {Exhibit 11} is designed to provide additional data
and analysis supporting the cumulative impact assessment in the AFC. This analysis is based on
discussion and findings from the workshop on alternatives and cumulative impacts held on February 10,
2009 (Exhibit 8). The supplemental cumulative impact analysis differs from the cumulative analysis in
the AFC in two ways: 1) it varies the geographic scope of past, present, and reasonably foreseeable
future actions by resource depending on the geographic and temporal characteristics of potential
impacts; 2) it considers a set of renewable energy power projects, associated transmission lines, and
urban development that are likely to be constructed in these resource impact areas by 2020.

To fill in the potential impacts associated with anticipated future development that were unknown at
the time of the AFC analysis, the supplemental cumulative analysis uses forecasts developed for the
Renewable Energy Transmission Initiative {RET]} Phase 1B Study {January 2009) to estimate the potential



magnitude of renewable energy development in the region and associated resource impacts. In
addition, the supplemental analysis uses a forecast of urban development by the California Department
of Conservation, Division of Land Resource Protection, Farmland Mapping and Monitoring {March 2009}
to estimate the future extent of urban development in Imperial County including residential, industrial,
commercial, and institutional facilities as well as infrastructure and recreational facilities such as
wastewater treatment structures and golf courses. This scenario for anticipated future development
differs from the AFC by identifying a set of likely energy resources and associated urban development
using forecasts that consider the capacity and demand for future energy and infrastructure resources
based on Renewable Portfolio Standard requirements and population growth. This scenario
distinguishes between “potential” development and “likely” future development allowing a more
detailed analysis of cumulative impacts associated with future development.

7. Q. Will you briefly discuss the findings and conclusions in the supplemental cumulative
impact analysis?

The supplemental cumulative impact analysis finds that it is unlikely that there will be any
significant or considerable cumulative impacts for any of the resources after mitigation except for
impacts to flat-tailed horned lizard (FTHL) populations related to mortality and fragmentation of the
corridor between West Mesa and Yuha Management Areas ; and to visual resources related to long-
term visibility of land scars and increased structural contrast, view blockage, glare and skylining.

8. Q. Wil you briefly discuss the approach used in your analysis of Alternatives?

The alternatives analysis was prepared to meet the requirements of CEQA and NEPA. Both CEQA
and NEPA require an applicant to analyze a “No Action” alternative. The results of this analysis are
included in the AFC. CEQA requires consideration of a range of alternatives to the project or location of
the project that would “feasibly attain most of the basic objectives of the project but would avoid or
substantially lessen any of the significant impacts of the projects, and evaluate the comparative merits
of t he alternatives” (14 CCR 15126.6{a)). The focus of the alternatives analysis should be on those
alternatives that “feasibly attain most of the basic objectives of the project and could avoid or
substantially lessen ane or more of the significant effects”. (14 CCR 15126.6[c]). The CEQA Guidelines
{14 CCR 15126.6[c]} further provide that “among the factors that may be used to eliminate alternatives
from detailed consideration” are failure to meet most of the basic project objectives; infeasibility; and
inability to avoid significant environmenta! impacts.

NEPA regulations on analysis of alternatives (Council on Environmental Quality Title 40 CFR
1502.14) state that “reasonable alternatives include those that are practical and feasible from the
technical and economic standpoint and using common sense, rather than simply desirable from the
standpoint of the applicant”. BLM guidelines for granting a ROW permit require location of the ROW
along a route “that will cause least damage to the environment taking into consideration feasibility and
other relevant factors.”{FPLMA Section 1765).



Using these CEQA and NEPA guidelines with the TSNA siting criteria such as solarity, topography,
wind speed, site control, and proximity to infrastructure, we evaluated a No Action Alternative, two
Alternative Engineering Configurations at the preferred location (300 MW and 900 MW), and three off-
site Alternatives for the AFC, and responses to Data Adequacy Request 1 for Alternatives, and CEC Data
Requests 132-133. We also evaluated three additional off-site alternatives identified by the CEC in Data
Request 134. In addition, alternative technologies including other solar thermal and photovoltaic
technologies as well as conventional technologies were evaluated and compared for the AFC.
Alternatives for linear routes, water supply, and hydrogen management were also analyzed for the AFC.

9. Q. Will you briefly discuss the conclusions in your analysis of Alternatives?
The findings and conclusions of the Alternatives analysis included in the AFC, and responses to Data
Adequacy Request 1 for Alternatives, and CEC Data Requests 132-134 are summarized as follows:

No Action Alternative — The environmental impacts associated with propased action would not
occur under the No Action Alternative because the project would not be constructed and the CDCA
would not be amended. The No Action Alternative does not meet any of the basic project objectives and
is not considered to be a feasible alternative to the project.

Alternate Engineering Configuration — 300 MW — The environmental impacts of this analysis are
described in the AFC, Data Adequacy Response 1 for Alternatives, and in CEC Data Responses 132 and
133. This alternative would have impacts similar to Phase 1 of the proposed project. Generally, impacts
would be lower than the 750 MW project. However, because the infrastructure for the facility such as
transmission line, common facilities, access road, and water line would be required at roughly the same
scale as a 750 MW project, this alternative would have proportionately larger impacts and would not
maximize the use of solar resources at this location.

Alternate Engineering Configuration — 900 MW — This was the original project proposed by the
applicant. During the environmental review pracess conducted by the applicant, the 750 MW project
became the preferred project to avoid significant environmental {specifically cultural resource) impacts.
The analysis included in the AFC concludes that this Alternative would have stronger potential to result
in environmental impacts, especially to cultural resources than the proposed project.

The three alternate sites to the project location (Site AS1, Site AS2, and Site AS3) were
considered but not carried forward for further analysis because they were unlikely to avoid or
substantially reduce environmental impacts compared to the project location. More detailed findings on
potential impacts for each alternate site are included in the AFC.

The comparison of alternative technologies included in the AFC found that several other
alternative renewable technologies would meet the project objectives. However, the applicant has a
patented solar thermal technology that is proven, reliable, and effective and these alternative
technologies were considered but rejected because they were unlikely to avoid or substantially reduced
environmental impacts compared to the project technology.



No alternative linear routes were proposed in the AFC. An alternative route for the water supply
line was considered in the AFC because it would use BLM ROW immediately south of the proposed
route. At the time that the analysis for the AFC was completed, the water supply source was expected
to be from the Imperial Irrigation District (IID}. However, since then, the expected water supply source
for the project will be recovered wastewater from the Seeley Wastewater Treatment Facility. The
potential impacts from this alternative are evaluated in the AFC and Exhibit 14. Two hydrogen gas
management alternatives were described for the AFC.

In Data Request 134, CEC requested information on biological and cultural resources for three
alternate sites referred to as 1)South of Hwy SR 98; 2)Mesquite Lake; and 3}Border Lands. The CEC
requested these data to evaluate whether the proposed project site avoided highly pristine or
biologically sensitive areas as well as to identify focations that may impact fewer cultural resources than
the project site. The results from the CNDDB search for biological resources and Class 1 cultural survey
for recorded sites for these three alternative locations are included in the response to DR-134.

10. Q. Will you briefly discuss the approach and findings of the Corridor Conflict Analysis?

The purpese of this analysis was to identify any conflicts between the proposed project and the
designated Utility Corridor “N” Section 368 155-238 {CDCA N, 368 115-268). The proposed project site
occupies the nerthern haif of the Utility Corridor N and the Section 368 corridor as designated by BLM
CDCA. The anatlysis found that there are no competing uses currently proposed for the site and joint use
of the CDCA N, 368 115-238 is adequate to accommodate the proposed project, anciilary facilities, and
current authorized and pending projects. The proposed project would not prohibit future development
within the corridor of additional linear facilities.

| swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowledge.

3//5_//0 Q/D—u-u-n_.:_,c&_)

Date Carclyn Dunmire




PREPARED DIRECT TESTIMONY
OF
JULIE MITCHELL
Air Quality
Public Health and Safety

1. Q. Please state your name and employer.

My name is Julie Mitchell and | am an air quality specialist with URS Corporation

2. Q. Are you sponsoring any exhibits in this proceeding?

Yes. | am sponsoring the foltowing:

Exhibit 1 Section 5.2 Air Quality
Appendix V Air Quality data
Section 5.16  Pubiic Heaith
Appendix DD  Public Health & Safety
Exhibit 2 Air Quality data adequacy
Exhibit 3 Respense 11
Exhibit 6 CEC Response 1, 2
Exhibit 10 Responses 53-54, 57, 59-60, 66, 69-70, 72-75, 79-90,52-103, 106-110
Exhibit 12 Response 128-131, 133
Exhibit 14 Section 2.2 Air Quality
Section 2.16 - Pubiic Health
Exhibit 16 Responses 151-155
3. Q. Do you believe the Imperial Valley solar power plant as described in the AFC and

responses to data requests will comply with all applicable LORS and not result in any significant adverse

air quality impacts?

Yes. A supplement is being prepared that addresses the potential impacts from the need to bring water
via truck from either the Seeley Waste Water Treatment Facility prior to the completion of the Project



water line and an alternative back up water supply. Once the analysis has been finalized, it will be
submitted as testimony.

4, Q. Does that complete your direct testimony?

Yes.

| swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowiedge.

\_\/\M‘ E)//O - | O\IQ& \H |

Date Julie Mitchell



PREPARED DIRECT TESTIMONY
OF
MICHAEL HATCH
Geology/Soils

1. Q. Please state your name and employer.
My name is Mike Hatch and | am a Principal Geologist for URS Corporation
2. Q. Are you sponsoring any exhibits in this proceeding?
Yes. | am sponsoring the following:
Exhibit 1 Section 5.3 Geology
Appendix E Geology/Geotech

Section 5.4 Soils

Exhibit 14 Section 2.3 Geology
Section 2.4 Soil Resources

3. Q. What is the purpose of your testimony?

To provide analysis on the conformity of applicable LORS and the potential project impacts
related to Soils and Geology.

4, Q. Do you believe the Imperial Valley solar power plant will comply with all applicable LORS
and not result in any significant adverse impacts to geological and soil resources?

| believe the Imperial Valley Solar Project will comply with all applicable LORS and will not result in any
significant adverse impacts to geological and soil resources.

5. Q. Does that complete your direct testimony?
Yes.

I swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowledge.

3//5'//0 %/{%\

Date Mike Hatch




PREPARED DIRECT TESTIMONY
OF
MATTHEW MOORE
Water Resources

1. Q. Please state your name and employer.

My name is Matt Moore and | am hydrology engineer with URS Corporation and a registered
Civil Engineer in the State of California, a certified professional in erosion and sediment control (CPESC)
and certified professional in stormwater quality ( CPSWQ).
2. Q. Are you sponsoring any exhibits in this proceeding?

Yes. | am sponsoring the following:

Exhibit 1 Section 5.5 Water Resources
Appendix W Soil Loss Calculations

Exhibit 3 Response 2 Drainage/Grading
Exhibit 6 CEC Response 1-4

Exhibit 7 Responses 29-32

Exhibit 9 Responses 31-32

Exhibit 13 Response 95

Exhibit 14 Section 2.5 Water Resources
Appendix B Water characteristics

Exhibit 15 Responses 31-32

Exhibit 18 Additional materials

Exhibit 21 Water data

Exhibit 22 Revised page 300-1 of SWPPP

3. Q. What is the purpose of your testimony?

I wish to update the Commission on the source of water for the Imperial Valley Solar project and
discuss the potential environmental consequences of using that water source. |also want to describe



the necessity of having a temporary/back-up water supply for the project and offer a description of that
back-up water supply. | will also address the potable water reporting requirements and suggest
changes to the Conditions of Certification. Finally, | will address soils and water quality impacts due to
erosion, sedimentation and stream morphological changes.

4, Q Please update the source of water supply for the project.

As described in Exhibit 14 the applicant will be using reclaimed water from the Seeley Waste
Water Treatment Facility as the source of construction and operation water for the Imperial Valley solar
power plant. The Seeley Waste Water treatment facility is currently undergoing environmental review
for an upgrade to its water treatment system. If the project goes forward following environmental
review, construction of the upgrade and the water pipeline will take approximately 6-9 months to
complete. While we are confident that there are no environmental impacts that could derail the water
supply, the timing of the improvements is a bit uncertain.

5. Q. Why do you conclude that the use of Seeley Waste Water Treatment facility water will
not result in adverse water supply or water quality impacts?

As described in Exhibits 14 and 21, the Seeley Wastewater Treatment Facility (SWWTF) will be
upgraded to treat wastewater to Title 22 standards. The current treatment capacity is 250,000 gallons
per day (per Regional Water Quality Control Board Order No. R7-2007-0036) and up to 200,000 gallons
per day of treated effluent (Title 22 water) will be made available to SES if requested. Any water not
needed by SES will be used by Seeley County Water District (SCWD) or discharged into the New River.

The New River carries urban runoff, untreated and partially treated municipal wastes, untreated
and partially treated industrial wastes, and agricultural runoff from the Mexicali Valley, Mexico across
the International Border into the United States. In addition, the River carries urban runoff, agricultural
runoff, treated industrial wastes, and treated, disinfected and non-disinfected domestic wastes from the
Imperial Valley. Water quality in the New River is documented to be poor due to urban, industrial, and
agricultural return flows.

The flow in the New River at the International Border is about 150 to 200 cubic feet per second
(cfs). The New River flow at the Salton Sea is about 600 cfs .The current contribution of the SWWTF to
the New River is approximately 0.09-percent (112,000 gpd or 0.17 cfs divided by 200 cfs). It is
anticipated that use of the effluent water currently discharged to the New River from SWWTE will not
result in significant impacts to the New River water quality (including salinity). The diversion of up to
200,000 gpd of treated effluent from SWWTP to the Solar Two Project will result in only a 0.15%
decrease in the freshwater flows to the New River at the discharge point and a decrease of
approximately 0.05% at the Salton Sea. Based on this small percentage of reduction in flows, it is not
anticipated that the reduction in flows, coupled with the improvement in the water quality effluent
discharged to the New River will result in a significant reduction in water quality, including salinity, at or
below the discharge point of SWWTF to the New River or to the Salton Sea.



6. Q. Do you believe the Imperial Valley solar power plant as described in the AFC and the
water supplement will comply with all applicable LORS and not result in any significant adverse impacts
to water resources?

Yes.
7. Q Why is a temporary/back-up water supply important for this project?

The staff has recommended a Condition of Certification (CofC Soil & Water-9) which
requires that the project shall not operate without a long term supply of recycled water. Although we
are suggesting changes to this condition, the Applicant recognizes that it is important to secure this
source of project water. At the same time, it is imperative that the project be able to start construction
immediately and begin operation when ready to connect to the grid. In my experience, there are many
unforeseen events that can delay waste water treatment plant upgrade projects. | agree that prudence
demands that the project secure an alternate source of supply so that the project can be constructed
and operated pending the completion of the Seeley Waste Water Treatment Plant water source.

8. Q. Please describe the temporary/back-up water source.

A back-up water source is currently being negotiated with a licensed water purveyor in
the area for construction and potable water use. The water purveyor can provide up to a maximum of
40 acre-feet/year. The Applicant is currently negotiating an agreement with the water purveyor.
Construction water demand will be approximately 45,000 gallons per day with a peak of 90,000 gallons
per day. This equates to approximately 6 to 7 trucks (7,000 gallon trucks) per day on average during
construction and up to 13 water trucks per day during construction at peak demand. Water demand
during operation is anticipated to be lower, requiring less than 6-7 trucks per day.

9. Q Please give your conclusions regarding soil erosion.

The SA/DEIS, at page ES-29 concluded that there will be significant soils impacts due to surface
water quality from sedimentation. Additionally, the SA/DEIS indicates that due to the uncertainty
related to “erosion, sedimentation and stream morphological changes” impacts related to these items
are considered significant after implementation of the Conditions of Certification. Several reports and
studies have been prepared by the Applicant to assess the potential impacts to soil and water resources
including:

* AFC, Appendix N - Initial Drainage Report (Stantec)

* AFC, Appendix W - Soil Loss Equations (Wind and Water erosion caclulations)

¢ Draft Drainage, Erosion, and Sediment Control Plan (DESCP) and draft construction
Stormwater Pollution Prevention Plan (SWPPP), July 2009, revision December 2009

¢ Hydrologic Assessment Report (RMT), September 2009

¢ Sediment Study (Chang), January 2010

With the implementation of a construction Stormwater Pollution Prevention Plan (SWPPP), a
Drainage, Erosion, and Sediment Control Plan, along with the other Soil and Water Resources Conditions



of Certification provided in the Staff Assessment/Draft Environmental Impact Statement (SA/DEIS), it is
my opinion that the project will comply with all applicable Laws, Ordinances, and Regulations (LORS) to
mitigate for potentially significant impacts regarding soil erosion/sedimentation and water quality.

10. Q What changes are you suggesting to the soil & water conditions of certification?

The following changes are requested to be made to the soil and water conditions of
certification:

a. Soil & Water 1 - Applicant requests to revise submission of the final DESCP from 90
days to 60 days prior to start of construction.

b. Soil & Water 2 - Applicant requests that the verification of installed and operational
meters be modified from 60 days prior to use of any water source to the time when the
water system would be used.

c. Soil & Water 4 - Applicant request to allow use of an alternate water supply for
emergency backup use during construction and operation if the Seeley Wastewater
Treatment Facility is not operable at the start of construction or operation.

d. Soil & Water 7 - Applicant recommends storm water monitoring after 5 year storm
events (instead of every storm event).

e. Soil & Water 7 - Applicant requests to revise submission of the Stormwater Damage
Monitoring and Response Plan from 90 days to 60 days prior to start of construction.

11. Q Would the revised conditions be sufficient mitigation?
Yes.

12, Q. Does that complete your direct testimony?
Yes.

| swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowledge.

3/15]20t0 et C. oo

Date Matthew Moore




PREPARED DIRECT TESTIMONY
OF
PATRICK MOCK, PhD
Biological Resources

1. Q. Please state your name and employer.

My name is Patrick Mock and | am a Principal Scientist for URS Corporation.
2. Q. Are you sponsoring any exhibits in this proceeding?

Yes. |am sponsoring the following:

Exhibit 1 Section 5.6 Biological Resources
Appendix Y Biology Tech Report

Exhibit 6 CEC Responses 1-4
BLM Responses 57-75

Exhibit 7 Responses 1-5, 7, 12-15

Exhibit 9 Responses 1—3,;—7, 14-15, Streambed Alteration Agreement,
Exhibit 12 Responses 132, 134,

Exhibit 13 Responses 19-86, 88-94,

Exhibit 14 Section 2.6 Biological Resources

Appendix C Biological Report

Exhibit 17 CURE data request responses
Exhibit 21 Supplement
CDFG/RWQCB
3 Q. The SA/DEIS recommended that Fall 2010 surveys be conducted (SA/DEIS page C.2.1-3).

Are these surveys necessary in your opinion?

No. 1do not believe Fall surveys are necessary for the following reasons:



To my knowledge, all species on the current focal species list have typical spring blooming
periods. Although a few species may also bloom in the Fall, if substantial monsoanal rains occur, it is
highly unlikely that significant new information would be revealed by conducting Fall surveys. Fall rains
were 70% of normal in 2007 and 1% of normal in 2008. Note that four additional species were added to
the CNDDB database for the project vicinity after the 2008 surveys were completed.

Additionally, the surveys already completed on the project site provide significant information
regarding the plants located there. The botanical surveys were consistent with agency guidelines in
force at the time of the survey effort. Survey protocols were provided to both CEC and BLM staff prior
to the 2007 and 2008 surveys. CEC approved the timing of the survey effort and neither agency
requested Fall surveys in either 2007 or 2008. Nor did the agencies request additional survey effort be
conducted in 2009. To our knowledge, neither BLM nor the CEC have previously requested fall botanical
surveys.

All persannel utilized were qualified to participate in the surveys, as defined by agency survey
guidelines and were supervised by several experienced botanists. The 2008 rare plant survey is
estimated at 960 field hours. There was an estimated 75% coverage rate for the site and a 100%
coverage rate for habitats that have a greater chance of special status plant species occurrences. The
Surveys were conducted in the appropriate time of the year.

4, Q. What were the results of these surveys?

The surveys were negative for all state and federally listed plants species, BLM sensitive species,
and CNPS list 1 and 2 species. None of the sixteen special status species with a moderate or better
potential to occur are federally listed — five are BLM sensitive species and one is state listed. Most of the
special status plant species (SA/DEIS Table 3) have a moderate potential to occur on the project site,
although none were detected during surveys. The low potential for occurrence for other species, with
the exception of chaparral sand verbena, is mainly due to the project site being below the typical
elevation range for these species. Four species were added to the CNDDB vicinity list after the 2008
surveys: chaparral sand verbena, pink fairly duster, Thurber’s pilostyles and dwarf germander. Only
Utah vine milkweed and Thurber’s pilostyles have been recorded on the site and are CNPS List 4 “watch
list” species that typically are not considered sensitive as defined by CEQA guidelines.

5. Q. Please discuss the chaparral sand verbena {SA/DEIS page C.2-20).

The chaparral sand verbena {Abronia viflosa var. aurita) is an annual herb found in Los Angeles,
Orange and San Diego counties and the Sonoran Desert in San Bernardino, Riverside and Imperial
counties. It occurs in chaparral, coastal scrub and desert dune habitats from 260 to 5,250 feet in
elevation and blooms from January to September. The potential for the chaparral sand verbena to
occur in the project area is considered low due to the unsuitable habitat conditions associated with
elevation and it was not observed on site during the 2007 and 2008 surveys. Note that Spring 2010
hotanical surveys will be conducted. '



6. Q. Please discuss the Thurber’s pilostyles {SA/DEIS page C.2-21).

Suitable habitat is present for three species of Psorothamnus spp., the host plants for Thurber’s
pilostyles, which is a parasitic plant. Three species of Psorothamnus spp., including Emory indigobush,
have been observed on the project site in the past and Thurber’s pilostyles was noted on site in early
2010. CNPS List 4 watch list species, such as Thurber’s pilostyles, do not usually qualify as CEQA
sensitive species.

7. Q. Please discuss the Utah vine milkweed (SA/DEIS page C.2-21).

Utah vine milkweed is a perennial herb that is native to southwestern North America. There are
no recorded observations in the CNDDB (CDFG 2010), but it is represented in conserved habitats in the
project vicinity (e.g., Anza Borrego SP). This species is common in Utah and Arizona, but is considered
uncommon in eastern California deserts. Itis found in dry, sandy or gravelly areas in the Mojave Desert

-at elevations of below 1000 meters. The blooming period for this species occurs from April until lune. It
is a CNPS List 4 “watch list” species. Utah vine milkweed is distributed throughout the project site.

8. Q. Please discuss the presence of the Peninsular Bighorn Sheep (SA/DEIS page C.2-24).

While no Peninsular Bighorn Sheep or sign were observed during any of our prior survey work, a
group of five ewes and/or juveniles were sighted in an ephemeral wash on the project site in March
2009. Bighorn sheep specialists from USFWS, CDFG and BLM are in agreement that the sighting of these
sheep was an unusual and unexpected occurrence. |agree with their conclusion. The site provides only
marginal forage habitat for these animals. The provisions of BIO-8 will adequately protect the
Peninsular Bighorn Sheep and that impacts will be reduced to a level less than significant. During
project construction, the sheep are not likely to approach the area due to the daily presence of humans.

9, Q. Please discuss the presence and mitigation for the Flat-Tailed Horned Lizard {SA/DEIS
page C.2-22)

Habitat surveys for the Flat-Tailed Horned Lizard were conducted in both 2007 and 2008. For the
2008 survey BLM requested that the transect survey protocol be applied to off-site linear features, and
four parallel transects on each side of the linear were performed. Two live and two deceased flat-tailed
horned lizards were detected along the eastern site boundary in the project area in the 2007 survey.
Although only two FTHLs were encountered during field surveys on the project site, BLM staff has
estimated that approximately 2,100 FTHLs may inhabit the project site based on extrapolation of density
estimates from optimal habitat in the West Mesa and Yuha Desert Management Areas. While we
believe that this extrapolation is likely to have resulted in an artificially high estimate given the site
conditions, we do not object to the conservative estimate suggested by BLM. It should be noted that
movement between the FTHL Yuha Desert Management Area south of the Interstate-8 highway and the
project site is uniikely as there is only a single cuivert that offers potential access, the extended distance
through the culvert between these areas, and the lack of access to all of the remaining culverts.



Construction noise will not be an issue for the FTHL as all lizards detected during construction
monitoring will be translocated off site and they are not considered to be noise sensitive. Mitigation
measures BIO 9, BIO 10 and BIO 11 will ensure that impacts to the FTHL are mitigated to a less than
significant [evel.

10. Q. Please discuss the presence of Burrowing Owls {SA/DEIS pages C.2-37,38).

Burrowing Owls are known to occupy habitats adjacent to the project site and linear
compenents. Pre-construction surveys for owl are required and any owls are detected onsite would be
passively excluded from the site prior to construction. Appropriate construction BMPs shall he
implemented as indicated in BIO-8 and BIO-16. These conditions of certification will mitigate owl
impacts to less than significant,

Q. Please discuss the Desert Kit Fox (SA/DEIS

The desert subspecies of kit fox is not listed as a protected species. Staff’s reference to Title 14,
Section 460 of the California code is misplaced as this code section deals with trapping of fur-bearing
species. State definition of “take” is not applicable to this subspecies of kit fox. Desert kit fox is not a
species that requires special attention under CEQA. Nevertheless, desert kit fox have been found on site
and the site offers suitable habitat for this species. Construction of the project could kill or injure kit fox.
Staff Condition of Certification BIO-15 reduces the potential for mortality of this species during
construction.

11. Q. Please comment on the American Badger (SA/DEIS page C.2-39)

Title 14 sections 670.2 and 670.5 are not applicable to the American Badger. Note that “species
of special concern” is an administrative designation and carries no formal legal status (See CDFG
website). There is no need for active relocation as passive removal will be sufficient to protect the
badger. Badgers are not likely to remain on the site due to the increased human activity during
construction. Additionally, biclogical monitoring will allow for detection and passive exclusion of
badgers during construction as necessary.

12. Q. Please update the status of biclogical impacts anticipated with construction of the
reclaimed water line and the upgrade of the existing waste water treatment facility.

Based on existing, available information, it is assumed that surface water is supplied to the
wetland by agricultural return flows and underdrain flow from a separate drinking water treatment
plant, and that this water will supply adequate water to maintain the wetland after water supply from
the SWWRF is discontinued (Dudek 2009). A hydrological study is necessary to quantify how
withholding water from the emergent wetland will affect the wetland habitat and any listed species that



may occupy the affected habitat. The additicnal hydrologic studies are being conducted as part of the
studies associated with the SWWTF upgrades.

Focused surveys for sensitive bird species Yuma clapper rail, black rail, least Bell's vireo, and
southwestern willow flycatcher, and surveys for vermillion flycatcher and burrowing owl will be
completed during the appropriate spring/summer survey periods to determine whether the emergent
wetland is occupied by these sensitive species as part of the studies associated with the SWWRF
upgrades. The results of these evaluations are not currently available. Existing, available infermation
indicates that no sensitive species would be affected (Dudek 2009).

13. Q. Please describe anticipated ground disturbance (SA/DEIS page C.2-36).
Approximately one-third of the site will not be directly disturbed and another third will have
shrub vegetation initially mowed. There will be some opportunity for annual plants and certain

terrestrial wildlife species to remain extant after construction is completed.

14. Q. The SA/DEIS notes that the applicant has not proposed aveidance measures to reduce
impacts to rare plants (SA/DEIS page C.2-36). Please comment.

No specific avoidance measures have been proposed because no special status plant considered
sensitive under CEQA guidelines were observed during the 2007 or 2008 spring surveys. If the results of
the 2010 spring surveys indicate the presence of special status plant species (listed species or CNPS List

1B or 2}, appropriate mitigation should then be determined.

15. Q. fn your opinion, do the conditions of certification contained in the SA/DEIS adequately
protect plant and animal species of concern?

Yes. | believe implementation of the conditions of certification will reduce potential impacts to
fevels less than significance, and ensure compliance with LORS.

Q. Does that complete your direct testimony?

Yes.

| swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowledge.

March 15, 2010

Date Patrick Mock, PhD



PREPARED DIRECT TESTIMONY
OF
REBECCA APPLE
Cuitural Resources

1. Q. Please state your name and employer.

My name is Rebecca Apple and | am a senior archaeoclogist with AECOM, an environmental and
engineering services company. AECOM is under contract to Tessera and URS to provide cultural
resources analysis.

2. Q. Are you sponsoring any exhibits in this proceeding?

Yes. | am sponsoring the following:

Exhibit 1 Section 5.7 Cultural Resources
Appendix 2 Cultural Tech Report

Exhibit 6 Cultural Resources Responses 1-22
BLM Responses 75-147

Exhibit 9 Responses 111-127
Exhibit 13 Response 104-126
Exhibit 14 Section 2.7 Culturai Resources

Appendix D Cultural Report
Exhibit 19 Data Request Responses 142-150
3. Q. What is the purpose of your testimony?

I am testifying to the cultural and cumulative analysis that has been performed on the
project site. The analysis of the Project indicates that there is the potential for significant impacts to
eligible cultural resources. Some of these impacts can be addressed through mitigation measures and
may be brought to a level less than significant under CEQA and NEPA. A Programmatic Agreement (PA)
is being prepared to address these impacts and to resolve adverse effects under Section 106 of the
National Historic Preservation Act. Mitigation under the PA may not reduce the impacts to less than
significant. Therefore, the Project may have a significant impact on eligible resources (cultural resources
eligible for the California Register of Historical Resources and the National Register of Historic Places).




. Based on the cumulative impact analysis it has been determined that construction and operation of the
Project will result in a cumulative significant adverse impacts upon eligible resources.

4. Q. Please discuss the expected impacts and mitigation measures.

Cultural resource investigations and Native American consultation are on-going. As indicated in
CUL-1, the PA will provide mitigation measures to address impacts to significant cultural resources.
Although the PA is not complete, anticipated mitigation measures include avoidance and data recovery.
The PA will include all feasible mitigation measures. Even with feasible mitigation, some potential
impacts (e.g., to sites with qualities that cannot be mitigated through data retrieval) may not be reduced
below a level of significance.

5. @ Will the project impact the De Anza Trail (SA/DEIS page C.2 [sic 3]-132)

Within the project limits the Juan Bautista de Anza National Historic Trail is defined by
an approximately 1.5-mile-wide corridor. To date no evidence of physical remains of the trail has been
identified in the project area. Although the trail has not been identified, the project would impact the
trail corridor. Mitigating this impact to less than significant may be difficult and therefore the Project
could have a significant impact.

6. Q. Do you believe that Condition of Certification {CoC)-1 is sufficient to meet CEQA standards?

t have provided revised wording in my review comments of the SA/DEIS to add
increased specificity to Condition of Certification CUL-1 as follows:

BLM will consult with SHPO, ACHP, and invited and concurring parties to execute a PA under 36
CFR 800.14(b}{3) prior to the ROD. The PA will specify that the Applicant will prepare a Historic
Properties Treatment Plan {HPTP) subject to BLM and CEC review and approval. The HPTP will
require compliance with the treatment standards set forth in this condition. In the event that
the PA covers substantially the same requirements as set forth in this condition, with approval
of the Compliance Project Manager {CMP), the applicant may satisfy such requirements in lieu
of this condition. The HPTP will:

(1) Identify ali eligible resources in the Project’s Area of Potential Effects {APE)

{2) Identify the resources that the Project will avoid

(3) Specify how the Applicant wilf avoid, minimize, or mitigate impacts that the Project may
have on eligible resources ‘ '

a. Avoidance measures may include, but not be limited to, temporary or permanent
fencing, flagging, staking, or monitoring.

b. Measures to minimize or mitigate impacts may include, but not be limited to,
placement of construction within portions of eligible properties that do not
contribute to the qualities that make the resources eligible, data recovery, or off-
site mitigations such as public interpretation or interpretive materials or displays

{4) Include provisions for additional cultural resources inventory and evaluation procedures




(5) Include an unanticipated discoveries plan .
{6) Provide for the disposition of recovered materials and records

The HPTP will be implemented prior to issuance of a Notice to Proceed for those portions of the
Project addressed in the HPTP.

in the event that Native American human remains or funerary objects found in association with
such human remains are encountered on private or state land, the Applicant will treat the
remains and objects in accordance with California Public Resources Code 5097.98

Verification: The HPTP will be submitted to the CPM for review and approval. In the event that
the PA covers substantially the same requirements as set forth in this condition, with approval
of the CPM, the Applicant may satisfy such requirements in lieu of this condition.

with these changes, | believe that CUL-| is sufficient to meet CEQA standards as it ensures that
ali feasible mitigation will be implemented.

7. Q. The SA/DEIS states on page C.2(sic 3}-133 that “Stakeholders in the PA process will discuss a
requirement that the known cremation zone be resurveyed to more firmly establish a zone
boundary, to reach stakeholder consensus on the width of a visual buffer for the zone, and to set
aside the area that encompasses the zone and the buffer as a no-build zone, perhaps as a part of a
formal BLM special designation area that would continue to the north and south of the project area
along the lateral contact between the Fan Aprons and Beach Zone landforms. The actual resolution
of effects to resources in this category will be determined in consultation with all the consuiting
parties and incorporated into the Programmatic Agreement.” Do you feel this is appropriate or
needed? ‘

Stakeholder consensus on this issue may not be reached and therefore it is not appropriate to
include it as a requirement. As stated in the last sentence of the quotation, the details of the mitigation
requirements will be determined through consultation and the PA process.

8. Q. Does that complete your direct testimony?

Yes,

| swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowledge.

Wandr 15, 2040 /@/écc%/%@é«

Date Rehecca Apple




PREPARED DIRECT TESTIMONY
OF
LANNY FISK
Paleontology

1. Q Please state your name and employer.

My name is Lanny Fisk and | am the Principal Paleontologist with PaleoResource Consultants and
a consultant to URS Corporation.

2. Q Are you sponsoring any exhibits in this proceeding?
Yes. | am sponsoring the following:

Exhibit 1 Section 5.8 Paleontological Resources
Appendix AA Paleontological Resources Technical Report

Exhibit 6 CEC Response 1
Exhibit 14 Section 2.8
3. Q Do you believe the Imperial Valley solar power plant as described in the AFC and

responses to data requests will comply with all applicable LORS and not result in any significant
adverse impacts to paleontological resources?

4. Q. Does that complete your direct testimony?

Yes.

| swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowledge.



PREPARED DIRECT TESTIMONY
OF
SETH HOPKINS
Land Use/Socioceconomics/Visual Resources

Q. Please state your name and employer.

My name is Seth Hopkins and | am an Environmental Planner with URS Corporation.

Q. Are you sponsoring any exhibits in this proceeding?

Yes. | am sponsoring the following:

Exhibit 1 Section 5.9 tand Use
Section 5.10 Socioeconomics
Section 5.13 Visual Resources
Exhibit 3 Response 8 Socioeconomics
Exhibit 4 School impact fees Sociceconomics
Exhibit 5 Property taxes Socioeconomics
Exhibit 6 CEC Response 1-5 Socioeconomics
' CEC Response 1-2 Visual
BLM Response 34-38 tand Use
BLM Response 39-47 Visual
Exhibit 7 Response 16-23 Land Use
Response 28 Socioeconomics
Response 42- 45 Visual
Exhibit 9 Response 44 Visual
Exhibit 12 Responses 135-137 Land Use
Exhibit 13 Responses 127, 129, 130 Visual
Exhibit 14 Section 2.9 Land Use
Section 2.10 Socioeconomics

Section 2.13

Visual



3. Q. What is the purpose of your testimony?

| have a few suggested changes to the visual conditions of certification and some comments on
land use.

4. Q. Please address the visual impacts of the Imperial Valley Solar project.

The impacts to area visual resources arising from project development are a direct result of the
size of the project features, the contrast of the industrial project with the surrounding landscape, and
the scale of the overall development. The applicant agrees that impacts to visual resources are
significant impacts and cannot be avoided due to the nature of the project. These effects cannot be
mitigated by minimal alterations in the placement of SunCatchers. Based, in part, on the testimony of
Steven Ross of the National Park Service and John Johnson of the BLM El Centro adding visually
dominant features such as a twenty foot tall fence would not accomplish the goal of reducing impacts
related to visual dominance. Additionally, | understand that Power Engineers is performing a glint &
glare study utilizing the recently-completed Maricopa project. While we do not yet have the results of
that study, it may be that neither VIS-4 or VIS-6 would accomplish the goal of reducing impacts related
to visual dominance and both of these conditions should be deleted. We anticipate that an override
will be necessary for potential visual impacts caused by the Imperial Valley Solar project.

5. Q Do you have any comment on VIS-37?

Yes. The transmission line segment no longer parallels Highway 1-8. That alighment was
changed in October 28, 2009 on the Project Overview Acreage Map to the alignment identified in the
SA/DEIS. As a result, this condition is no longer necessary and should be deleted.

6. Q Please comment on the Land Use section of the SA/DEIS.

The applicant does not have any problem with the one Land Use condition of certification that
was inserted into the section. However, we do not agree with the comment made at page C.8-1 of the
SA/DEIS that states the project will “disrupt current recreational activities”. The proposed project will
not directly affect any established federal, state, or local recreation areas. The Project site is not
currently designated as a recreational use area in any resource management plan, there are no marked
campgrounds, and OHV use is limited to designated routes. The established recreational areas near the
project {YUHA ACEC and the Plaster City Open Area) would not be significantly affected by the project

7. Q Will the Imperial Valley Solar project conform to all applicable laws, ordinances, rules
and regulations?

The project complies with all LORS related to Socioeconomics. The Project will comply with the
conditions of certification for the resource areas of Land Use, and Visual Resources. The project will



most likely have some unmitigable significant impacts to visual resources and require a staterment of
overriding concern.

8. Q. Does that complete your direct testimony?
Yes.

| swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowiedge.
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PREPARED DIRECT TESTIMONY
OF
JASON PFAFF
Visual Resources - Glint & Glare

1. Q. Please state your name and employer.

My name is Jasan Pfaff and | am the Visualization Department Manager with Power Engineers.
Power Engineers is under contract to the Applicant, providing engineering support services.

2. Q. Are you spansoring any exhibits in this proceeding?
Yes. | am sponsoring the following:

Exhibit 13 Response 128
Exhibit 25 Glint & Glare Study (to be provided)

3. Q. Are you currently conducting a Glint and Glare study for Tessera Solar?

Yes. Tessera Solar has requested Power Engineers to perform a study on the glint and glare that
can be expected from SunCatcher projects. Fortunately we are able to utilize the recently-completed
Maricopa project for this purpose.

4. Q. Will you briefly discuss the approach used in your anaiysis?

The visualization technology products POWER will develop are summarized below. Products will
he used to help qualify the previously completed visual analysis, determine the potential effectiveness
of a 20 foot tall slatted chain-link fence as a mitigation measure, and aid the public and regulatory
agencies in understanding potential glint/glare impacts associated with the project.

The visualization technology products will consist of photo-simulations. The photo-simulations
will be used to demonstrate the visual impacts of glint/glare produced by the Suncatchers to key
observation points {(KOP’s ) during different lighting conditions throughout the year. Glint/glare wilt be
demonstrated through computer modeled specular reflections shown on 3D parabelic surface models
for each proposed Suncatcher. The photo-simulations will be completed for a full-day cycle during the
summer and winter solstices and the spring and fall equinoxes. The proposed project will be simulated
with and without a 20 foot high, “slatted” chain-link fence, which will be analyzed for potential
glint/glare reduction. The Photosimulations will be delivered as both print and animation.



5. Q. What products will you be delivering?

We will be producing products in four separate areas using the development phases outlined
below:

Step 1 — 3D Development: The following 3D models will be developed and included in the

photo-simulations
. Suncatcher 3D Model - A 3D Model of the Suncatcher was provided by Tessera
Solar. The 3D Mode! will be converted into a 3D MAX (by Autodesk) format for the
Glint/Glare analysis. Simplification of the model will be necessary due to the volume of
Suncatchers analyzed {(approximately 30,000). Areas of simplification will be focused on
the supporting structures. The mirrors, which generally are the primary source of
potential glint/glare, will not be simplified. Placement of the Suncatchers will be
referenced from a site plan developed by RMT.

. Terrain Mode! — POWER will use existing information provided by Tessera to
create a 3D terrain of the project study area. Data Sets to be used include:

e USGS 30Cmeter DEM

e LIDAR
. 20’ Slatted Chain-link fence. — Location of fence and material specification will
be provided by Tessera Solar.

Step 2 — KOP - Photo Collection: Two visualization specialists will collect photography from six
established KOPs that were previously analyzed for visual impacts. During the field visit the
following information will be documented for each phatograph:

) GPS lacation of the KOP

) Lens length

. Date and time of day for each photo
. Atmospheric conditions

Step 3 —Photo-simulation development

. Material Application — Suncatcher 3D Models will receive materials as per
Tessera specifications. Terrain models will have an aerial photography overlay.
. Sun System — A sun system will be developed to match the date, time of day and

atmospheric conditions for each KOP photograph. The sun system will include a full day
of sunlight at the summer and winter solstices and the spring and fall equinoxes.

. Phatomatching and virtual camera placement— KOP photography will be
brought into the 3D program and matched to a virtual camera. The GPS location, target
angle and supplementat control points will be used to align the photography with the
virtual camera. This step will result'in a 3D scene properly aligned with the
photography. '

° Photography/3D Composite — 3D information will be “rendered” and combined
with photographic information to develop the phote-simulations. A total of 8 time of
day composites will be developed for each location, depicting the time of day
conditions.



) Verification — POWER will verify results through the following methods:

. Tessera Solar Review — Tessera Solar will review all 3Dsuncatcher information
for accuracy
. Field Verification — POWER will visit the Maricopa project (currently in

operation) and take photos from similar view angles and times of day.

Step 4 — Product Delivery

. Print - Each KOP photo-simulation wilt include 8 time of day examples with and
without the 20’ slatted chain-tink fence. This will be completed for the summer and
winter solstices and the spring and fall equinoxes.

. Animation — Each KOP will have a corresponding animation, showing the
movement of the sun throughout a day during the summer and winter solstice and the
spring and fall equinoxes.

6. Q. Do you have any conclusions from this study?

No, because the study is on-going. POWER will corduct a glint/glare visual analysis study based
on review of previous visual analysis of the project completed by others and development and review of
visualization technology products. Based on the visualization technology products, the validity of the
impact conclusions made in the CEC AFC PSA/DEIS will be determined. The effectiveness of the
proposed mitigation measures and conditions of certification/approval will be determined and
alternative recommendations will be made where warranted.

Conclusions regarding potential glint/glare impacts to aesthetics and transportation safety and
potential mitigation measures that may reduce identified glint/glare impacts will be developed. The
results of the glint/glare visual impact study and the previous findings from the SA/DEIS will be
documented in a technical summary memorandum.

| swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowledge.
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PREPARED DIRECT TESTIMONY
OF
NOEL CASIL
Traffic and Transportation

1. Q. Please state your name and employer.

My name is Noel Casil and | am a Senior Transportation Engineer with URS Corporation.
2. Q. Are you sponsoring any exhibits in this proceeding?

Yes. | am sponsoring the following:

Exhibit 1 Section 5.11  Traffic/Transportation
Appendix BB Traffic counts

Exhibit 3 Responses 1, 3,4,5,6,9
Exhibit 7 Responses 30-41
Exhibit 13 Responses 17-18, 40
Exhibit 14 Section 2.11
3. Q. Do you believe the imperial Valley solar power plant as described in the AFC and

responses to data requests will comply with all applicable LORS and not result in any significant adverse
traffic or transportation impacts?

Yes.
4. Q. Does that complete your direct testimony?
Yes.

I swear under penalty of perjury that the above and this testimony is true and correct to the best of my
knowledge.
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PREPARED DIRECT TESTIMONY
OF
MARK STORM
Noise

1. Q. Please state your name and employer.

My name is Mark Storm and | am an INCE Board-Certified Noise Control Engineer with
URS Corporation.

2. Q. Are you sponsoring any exhibits in this proceeding?
Yes. | am sponsoring the following:

Exhibit 1 Section 5.12  Noise
Appendix CC  Noise measurements

Exhibit 12 Responses 138-139
Exhibit 14 Section 2.12  Noise
3. Q. What is the purpose of your testimony?

| am proposing two changes to the conditions of certification, one to the method of sound
measurement and the other to the work hours.

4. Q. What changes are you suggesting for sound measurement?

The SA/DEIS proposed a 25-hour community noise study (Condition NOISE-4) which includes a
monitoring location at 1510 Painted Gorge Road. The daytime ambient pre-project noise level is 49 dBA
Leq (See Noise table 4) at this location. As this measured level is 4 dBa higher than the threshold for
noise produced by project operations, it may be impossible to quantitatively distinguish project
operation noise from other sound generators that comprise the ambient noise environment. For this
reason, we suggest the following:

Add the following to the end of the condition: “The measurement of power plant noise for the
purposes of demonstrating compliance with this condition may alternatively be made at a
location, acceptable to the CPM, closer to the plant {e.g., 400 feet from the plant boundary) and
this measured level then mathematically extrapolated to determine the plant noise contribution
at the potentially affected residence. This extrapolation will include the affects of sound
propogation with distance, acoustical absorption due to air {e.g., temperature and relative



humidity) and ground conditions, and the presence of terrain features per applicable methods
as detailed in the International Organization of Standardization (1SO) 9613-2:1996(E) “Acoustics
— Attenuation of sound during propagation outdoors — Part 2: general method of calculation.”

5. Q. What changes do you believe are necessary to work hours?

i suggest deleting NOISE-6, or revising it in a manner that helps the project to meet its optimum
construction schedule.

6. Q. Does the County have any noise restrictions that would relate to this project?

Normal allowable construction period for Imperial Valley is Monday through Friday, 7 to 7, and
Saturday, 8 to 5. However, according to personal communication with Jim Minnick of Imeprial County, a
variance may be obtained for construction beyond these times, depending on the construction needs.
Typically, this would be handled through a condition of the CUP that would allow for variance beyond
the normal construction period with prior approval of the Imperial County planning department.

7. Q. Do you believe the Imperial Valley solar power plant as described in the AFC and
responses to data requests will comply with all applicable LORS and not resuit in any significant adverse
noise impacts?

Yes
8. Q. Does that complete your direct testimony?

Yes.

| swear under penalty of perjury that the above that this testimony is true and correct to the best of my
knowledge. '
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PREPARED DIRECT TESTIMONY
OF
TRICIA WINTERBAUER
Waste Management/Hazardous Waste/Worker Safety

1. Q. Please state your name and employer.

My name is Tricia Winterbauer and | am an Senior Environmental Specialist with URS
Corporation.

2. Q. Are you sponsoring any exhibits in this proceeding?
Yes. | am sponsoring the following:
Exhibit 1 Section 5.14  Waste Management
Section 5.15  Hazardous Materials

Appendix L Haz Mat Handling
Section 5.17  Worker Safety

Exhibit 3 Response 10

Exhibit 7 Responses 46-52

Exhibit 13 Responses 131-143

Exhibit 14 Section 2.14  Waste Management

Section 2.15 Hazardous Waste
Section 2.17  Worker Safety

3. Q. Do you believe the Imperial Valley solar power plant as described in the AFC and
responses to data requests will comply with all applicable LORS and not result in any significant adverse
impacts regarding waste management, hazardous waste, or worker safety?

Yes.

3. Q. Does that complete your direct testimony?

Yes.



| swear under penalty of perjury that the above testimony is true and correct to the best of my
knowledge.

March 14, 2010 (jfuu,ﬂ/ WM’@MH
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DECLARATION OF SERVICE

|, Corinne Lytle, declare that on March 15, 2010, | served and filed copies of the attached, Applicant's Opening
Testimony, dated, March 15, 2010.

The original document, filed with the Docket Unit, is accompanied by a copy of the most recent Proof of Service list,
located on the web page for this project at:

[http://www.energy.ca.gov/sitingcases/solartwo/index.html].

The documents have been sent to both the other parties in this proceeding (as shown on the Proof of Service list)
and to the Commission’s Docket Unit, in the following manner:

(Check all that Apply)

FOR SERVICE TO ALL OTHER PARTIES:

X sent electronically to all email addresses on the Proof of Service list;
by personal delivery;

X by delivering on this date, for mailing with the United States Postal Service with first-class postage thereon
fully prepaid, to the name and address of the person served, for mailing that same day in the ordinary
course of business; that the envelope was sealed and placed for collection and mailing on that date to those
addresses NOT marked “email preferred.”

AND

FOR FILING WITH THE ENERGY COMMISSION:

X sending an ori ginal paper copy and one electronic copy, mailed and emailed respectively, to the address
below (preferred method);

OR
depositing in the mail an original and 12 paper copies, as follows:

CALIFORNIA ENERGY COMMISSION
Attn: Docket No. 08-AFC-5

1516 Ninth Street, MS-4

Sacramento, CA 95814-5512
docket@energy.state.ca.us

| declare under penalty of perjury that the foregoing is true and correct, that | am employed in the county where this
mailing occurred, and that | am over the age of 18 years and not a party to the proceeding.

Original Signed By:
CORINNE LYTLE
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Applicant’s Supplemental and Rebuttal Testimony

Application for Certification (08-AFC-5)
Imperial Valley Solar, LLC



URS

May 10, 2010

Mr. Christopher Meyer
Project Manager

Attn: Docket No. 08-AFC-5
California Energy Commission
1516 Ninth Street

Sacramento, CA 95814-5512

Subject: Imperial Valley Solar (formerly Solar Two) (08-AFC-5)
Applicant’s Submittal of Supplemental and Rebuttal Testimony

Dear Mr. Meyer:

On behalf of Imperial Valley Solar (formerly Solar Two), LLC, URS Corporation Americas
(URS) hereby submits the Applicant’s Supplemental and Rebuttal Testimony.

Applicant hereby submits prepared testimony on the "remaining topics", as directed by this
Committee's scheduling orders. Due to the nature of the testimony, there is also testimony in the
"ready topics" where appropriate. With regard to the "ready topics", the only testimony filed in
these areas in a timely fashion was the testimony of Tom Budlong. Applicant hereby submits
rebuttal testimony in various areas addressed by Mr. Budlong. Finally, in order to fully address the
issues, Applicant has responded to certain statements made in the timely filing of the California
Native Plant Society, even though the plant society declared that their submittal was not testimony.

Additionally, this submittal contains four new exhibits and two new resumes, all of which are
provided behind the supplemental and rebuttal testimony.

I certify under penalty of perjury that the foregoing is true, correct, and complete to the best of
my knowledge. | also certify that | am authorized to submit on behalf of Imperial Valley Solar,
LLC.

Sincerely,

Angela Leiba
Project Manager

AL: ml

URS Corporation

1615 Murray Canyon Road, Suite 1000
San Diego, CA 92108

Tel: 619.294.9400

Fax: 619.293.7920
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Description

Application for Certification, Volume | and Il
Air Quality Information for Data Adequacy
Responses to Imperial County questions
E-mail regarding school impact fees

E-mail regarding property taxes

Data Adequacy Supplement

CEC/BLM DR Responses 1-52

SES Alternatives and Cumulative Impacts

CEC/BLM DR Responses 1-3, 5-10, 14-15, 24-26, 31-32, 36-38,

44,111-127
CEC/BLM DR Responses 53-110
Supplemental Cumulative Analysis
CEC/BLM DR Responses 128-141
CURE DR Responses 1-143
Supplement to AFC
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CURE DR Responses 143-178
Additional Supportive Materials, Biology & Water
CEC/BLM DR Response 142-150
Current Project Acreage
Supplemental Biology and Water Information
Revised page 300-1 of SWPP
Corridor Conflict Analysis
San Diego MTS Agreement
Glint and Glare Study
Juan Batista de Anza Historic Trail Visual Impact Analysis
Additional Information Related to SWWTF Improvements
Applicant’s Comments in the SA/DEIS
Modeling Analysis for the Federal NO2 1-Hour Standard
Imperial Valley Solar Sediment Transport Analysis
Early Spring 2010 Botanical Surveys
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Revised Project Wash Avoidance Site Plan
Letters of Project Support
Peninsular Big Horn Sheep Locations and Critical Habitat
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June 6, 2009
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October 28, 2009
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January 8, 2010
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April 28, 2010
January 22, 2010
February 26, 2010
March 12, 2010
March 31, 2010
April 26, 2010
April 26, 2010
May 5, 2010

May 10, 2010
May 10, 2010
May 10, 2010
May 10, 2010



SUPPLEMENTAL PREPARED AND REBUTTAL TESTIMONY
OF
MARC VANPATTEN
Project Description/Alternatives

1. Q. Are you the same Marc Van Patten that submitted testimony in this proceeding on
March 15, 2010

Yes. My resume submitted at that time is still valid.
2. Q. Are you sponsoring any additional exhibits in this proceeding?

Yes, | am sponsoring exhibit 27, Additional Information Related to SWWTF
Improvements, exhibit 28, Applicants comments on the SA/DEIS, exhibit 32, Supplement to the
AFC, and | am sponsoring exhibit 33, Overview of the SWWTF Project Limits.

3. Q. Why was it necessary to change the water line?

The water line route was changed slightly at the location of its entrance into the project
site in order to avoid some environmentally sensitive areas on the northeastern portions of the
project site. The water line route was extended further west along Evan Hewes Highway and
then routed south under Evan Hewes Highway, then under the railroad track and then into the
project site.

3. Q. Why is it necessary to revise the transmission line pathway?

SDG&E notified Tessera Solar in January/February of 2010 that they had revised the plan
to connect the project to the Imperial Valiey Substation with the objective to interconnect to
Bus Bay 19. As a result of this revision, our transmission line needed to be moved a small
amount near the Imperial Valley Substation in order to provide for a better interconnection
route into the substation.

4, Q. Please describe the reasons for the change in the project’s hydrogen use.

Although the SunCatcher technology is reliable and tested, as a relatively new
technology, there are periodic modifications/improvements being made to make the
technology more reliable, efficient and cost-effective. When the SunCatchers were constructed
at Maricopa, the SunCatchers were modified from a distributed system to a centralized system
supplying all the SunCatchers with hydrogen from a single location. As a result, the initial
hydrogen fill amounts increased. Now, the amount of hydrogen stored for each SunCatcher will
be increased from 3.4 to 11 standard cubic feet (scf). Additionally, the hydrogen replenishment
system was adjusted {provides more hydrogen pressure sooner) to reduce the cyclic heat
loading on the heater head of the SunCatcher’s power conversion unit, thereby increasing the



longevity of the heater head. This adjustment had the effect of increasing the hydrogen use
from 195 scf to approximately 600 scf per SunCatcher per year.

5. Q. Staff recommended that the project treat the SunCatcher units to reduce glint and
glare. Has Tessera investigated the ability to treat the units?

Yes. Tessera Solar spent a considerable amount of time evaluating the glint glare issue
and employed industry experts from POWER Engineers to develop a glint glare analysis. Based
on the conclusions contained within the Glint/Glare Study and attendant visual animations, it
was determined that painting the SunCatcher would 1) not have a notable effect reducing
project contrast levels or levels of potential impact and 2) would have no effect on reduction of
glint and glare as components that produce de minimus levels of glint and glare {mirrors and
ceramic heat absorber) cannot be painted without rendering the SunCatcher inoperable.
However, major features of the SunCatcher (e.g. boom, PCU, etc.) come out of the factory with
non-specular surfaces that are blue/grey, similar to other electrical facilities (e.g. substations,
transmission towers, transformers, etc.}. Furthermore, the back of the mirror facets on each
SunCatcher, although currently painted a shade of white, are always in the shade. Nonetheless,
Tessera Solar and Stirling Energy Systems continue to investigate ways to improve the final
surface treatment while staying within the requested Vis 1 Condition of Certification criteria.

6. Q. Now that Maricopa is operational, have you developed any conclusions on
constructing and operating these units?

Yes. We learned many things from the construction of Maricopa and have subsequently
restructured our field construction to a single BOP contractor and separated the assembly work
to an on-site factory that will be separate from construction. In regard to operation, we have
been able to use the Maricopa facility to validate what we predicted to be the most effective
operations and maintenance practices. We have also been pleasantly surprised to have
achieved such high availability (more than 95%) in only the first 2 months of operation.

7. Q. Dr. Chang makes three recommendations to reduce scour, do you agree with those
mitigation measures?

Yes, with a single exception. All of the crossings can be at grade except the project
needs a single crossing with culverts or arched bridges so that there is access to public
roadways for emergency purposes during rainfall events. The design of this culvert or arch
bridge crossing will be such that it does not adversely impact the natural flow or sediment
transport in the washes that it crosses.

8. Q. Mr. Budlong has asserted in his opening testimony that the Stirling engine has no
operating history. Do you have any comments on the viability of the SunCatcher
technology?



While the SunCatcher is an innovative technology, | would not agree that it is unproven
or untested technology. The SunCatcher was developed over a number of years by a number of
parties including McDonnell Douglas, who developed it is 1984, and more recently was installed
in the Sandia National Laboratory in 2004-2006. Since that time SunCatchers have been
operated for over 38,000 hours on sun at Sandia National Laboratory. They have been tested
under all types of conditions and repeatedly modified to improve the efficiency, reliability, and
commercial applicability of the technology.

Maricopa Solar is a fully operational, commercial version of a power plant using the
SunCatchers developed and refined at Sandia. The Maricopa plant consists of 60 SunCatchers
capable of generating 1.5 megawatts of power. It represents the basic “building block” of the
larger power plants being built by Tessera Solar — each plant is made up of multiple groupings
of 60 SunCatchers (each 1.5 megawatts). Maricopa Solar has been operational since December
of 2009. It has not only allowed us to demonstrate commercial operation of the technology
but, as with any new technology, has taught us valuable lessons for subsequent commercial
projects including the Imperial Valley Solar Project.

9. Q. Do you have any comments on the project’s water source?

Yes. Although we are confident that the EIR for the upgrade of the Seeley Wastewater
Treatment Facility will be approved, the upgrade completed and water resulting from the
completed upgrade will be available to the Imperial Valley Solar Project, an alternate source of
water is necessary so that project construction can commence on schedule. The Dan Boyer
Water Company water is from an established source, operating under permit from Imperial
County, which has a history of sales to industrial uses in the area since the 1950s. This water is
not part of any community’s potable water system, and no new facilities need to be
constructed for use by the project. We have a contract for water from this source and are
proposing to use it for construction and/or operation until water from the Seeley Wastewater
Treatment Facility is available. :

10. Do you have any comments on the alternatives discussed in the Staff Assessment/Draft
Environmental Impact Assessment?

Yes. My primary concern with the alternative analysis contained in the SA/DEIS is that it
did not fully address the feasibility or practicability of developing the various alternatives. The
smaller alternatives, particularly the 300 MW alternative and the two drainage avoidance
alternatives are not practicable because the economics of scale achieved with a 750 MW
project would not be available and the price per SunCatcher would increase. With the smaller
projects, the cost of producing and assembling the SunCatchers and the cost of common
facilities, such as water pipe line, electric transmission line, the main services complex, water
treatment facilities, and roads would be spread to a smaller number of SunCatchers. The
resulting cost of this project would not allow it to satisfy the pricing terms of the Power
Purchase Agreement, which has been submitted for approval by the California Public Utilities
Commission.



The schedule for a smaller project would be similar to the current scheduie for the first
phase of the proposed project. As described in the SA/DEIS, not only is there no plan for
replacing the capacity lost with a smaller alternative, but any schedule associated with
developing the additional generating capacity would certainly be much later than if that
capacity were to be constructed as part of this project. This would result in delaying the
greenhouse gas benefits of solar energy production and could hinder the ability of California in
meeting its renewable portfolio standard.

There are environmental impacts associated with the construction of facilities necessary
to build this solar project. Many of these facilities, such as the transmission line
interconnection, water delivery line and main services complex would have to be constructed
for any additional project to make up the remaining capacity. These facilities are also likely to
have unavoidable environmental impacts.

1 swear under penaity of perjury that this testimony is true and correct to the best of my knowledge.
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SUPPLEMENTAL PREPARED TESTIMONY
OF
JULIE MITCHELL
Air Quality
Public Health

1. Q. Are you the same Julie Mitchell that submitted testimony in this proceeding on March
15, 2010?

Yes, and my resume submitted in Applicant’s Prehearing Conference statement is still valid.
2. Q. What is the purpose of your testimony?

My testimony provides our modeling for the new federal NO2 standard.
3. Q. Are you sponsoring any exhibits in this supplemental testimony?

Yes, | am sponsoring exhibit 29, Modeling analysis for federal NO2 1-hour standard.
4, Q. Will the Imperial Valley Solar facility comply with these rules?

Yes, it will.

| swear under penaity of perjury that this testimony is true and correct to the best of my knowledge.
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PREPARED SUPPLEMENTAL AND REBUTTAL TESTIMONY OF
MATT MOORE
Water Resources

1. Q. Are you the same Matt Moore that submitted prepared testimony in this proceeding on
March 15, 20107

Yes. My resume, submitted in Applicant’s Prehearing Conference Statement, remains valid.

2. Q. What is the purpose of your testimony in this proceeding?

Although Mr. Beltran of the California Native Plant Society claims that they “have no testimony”,
they also claim that “a water supply has not been identified”. This testimony is intended to rebut this
statement. | am sponsoring analyses contained within exhibit 27, Additional Information Related to
SWWTF Improvements and portions of the water resources analysis contained in exhibit 32, Supplement
to the AFC.

3. Q. Please describe the water supply for the Imperial Valley Solar project.

Based upon current engineering estimates, the project will require approximately 50 AFY during
construction and approximately 33 AFY during project operations. In order to peak construction water
demands (such as concrete pours), water would be stored onsite during times of lower water demands.
There are two sources of water for project use: water from the Seeley Wastewater Reclamation Facility
(WWRF) through SCWD and purchased water from Dan Boyer Water Company. As construction of the
Imperial Valley Solar facility is expected to commence as early as October 2010, it is imperative to have
a reliable water supply by this date.

4, Q. Please describe the Seeley water supply.

The town of Seeley lies approximately 12 miles east of the project boundary. The SWWTF
currently treats the town’s wastewater and this facility will be upgraded so that water will be treated to
a tertiary level. Applicant has submitted a “will serve” letter for the project’s use of this water.

5. Q. When will this water supply be available to the project?

The reclaimed water will be available for use by the Imperial Valley Solar Project following
completion of the Seeley upgrade project and construction of the water transmission line. The upgrade
project will be completed after certification of an Environmental Impact Report and approval by Seeley
County Water Authority. It is currently anticipated that the EIR will be certified and the upgrade project
considered and approved in November of 2010. | am confident that the environmental report will
demonstrate that impacts to the environment from construction and operation of the Seeley WWRF will
be less than significant. | have reviewed the environmental information developed for the Seeley



upgrade project and | believe that based upon my current understanding of the Seeley WWRF upgrades
that it will not result in significant environmental impacts.

Seeley WWTF will file for a Petition for Change in Use. This is required by the California State

Water Resources Control Board, Division of Water Rights, and will be submitted to the SWRCB by Seeley
County Water Authority. Section 1211 of the Water Code requires that before making a change in the
point of discharge, place of use, or purpose of use of treated wastewater, the owner of the treatment
plant must seek approval from the Division of Water Rights, which is accomplished by filing a Petition for
Change for Owners of Waste Water Treatment Plants (Petition for Change). The Petition for Change will
be evaulated by SWRCB and applicable other state agencies (California Department of Fish and Game)
for compliance with the California Environmental Quality Act.

Exhibits 27 and 32 contain additional information on the Seeley WWTF upgrade. | have
concluded after reviewing this report that there are no major impediments to construction and
operation of the Seeley WWTF upgrades.

6. Q. Please describe the Dan Boyer water supply.

The Dan Boyer water supply is an existing well located approximately 3.5 miles southwest of the
western project boundary. Water from this well has been sold to a variety of users since 1958.
Historically, up to 100 AFY of water has been sold from this well, although the current permit held by
this water company restricts pumping to 40 AFY. The Applicant has contracted for this 40 AFY supply so
that water will be available to the project when project construction is scheduled to commence.

Construction of the Imperial Valley Solar Project will take approximately 40 months. In the
event that Seeley construction water supply will not be available to the Project prior to October 2010,
the Project will receive construction water from Dan Boyer Water Company. While it is anticipated that
that operational water supply form SWWTF will be available within one year from the start of
construction, should the upgrades to Seeley be delayed, the Project would use water supplied by Dan
Boyer Water Company for both construction and operation. Because the Applicant cannot control the
date that the Seeley water will become available, the Applicant and URS have analyzed potential
impacts from the Dan Boyer Water Company as the Project’s water source. It was determined that it is
a reliable water source and would not result in significant impacts if used for the life of the Project, if
needed. Once water from the SWWTF is available, water from the Dan Boyer well will only be used as a
back-up supply.

| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.
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PREPARED REBUTTAL TESTIMONY
OF
ROBERT K. SCOTT
Water Resources

1. Q. Please state your name and place of employment

My name is Robert K. Scott and | am a Vice President and Principal Geologist with URS. lam a
professional licensed geologist in California and Arizona and a Certified Hydrogeologist in California. My

resume is attached behind my prepared testimony.
2. Q. What is the purpose of your testimony in this proceeding?

It is my understanding that various intervening parties have claimed that the Imperial Valley
Solar Project does not have a viable water source. | was directed by the Project to determine the ability
of the Dan Boyer well to deliver the volumes permitted by the existing well permit and evaluate the
quality of the well water. | am sponsoring analyses contained in exhibit 32, which is our supplemental

report on this water source.
3. Q. Please describe what is contained in exhibit 32.

Exhibit 32 contains an analysis of the Dan Boyer water well. This report contains information on
the quality and quantity of water from this source. It also contains well water characteristics,
transmissivity and drawdown discussions. | conclude that the permit limits are reasonable and that
sales of the permit limit (40 AFY) can be supported by the aquifer and that use of this water by the
Imperial Valley project will have no significant impacts on the aquifer.

4. Q. What is your conclusion regarding the project’s use of the Dan Boyer well water.

First, the project will be using water that is not dedicated to a single, higher use, such as potable
drinking water. It has historically served as a source of water for construction purposes. Second, the
volume of water that will be used is consistent with the Conditional Use Permit (40 AFY). As our

evaluation indicates, this water use will not have an adverse impact upon the aquifer. Finally, the
characteristics of the water make it suitable for the proposed uses by the Project.

| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.
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SUPPLEMENTAL PREPARED TESTIMONY
OF
PATRICK MOCK
Biological Resources

1. Q. Are you the same Patrick Mock that submitted testimony in this proceeding on March 15,
20107

Yes, and my resume submitted in Applicant’s Prehearing Conference statement is still valid.
2. Q. What is the purpose of your testimony?

My testimony summarizes the additional biological resource data requested by the agencies and
intervenors, presents our conclusions based on that additional data, discusses the approach we used in
performing various biological resource surveys, and comments on specific items in the Staff
Assessment/Draft Environmental impact Statement.

3. Q. Are you sponsoring any exhibits in this supplemental testimony?

Yes, | am sponsoring exhibit 31, the survey results from the early spring botanical surveys and
exhibit 36, Peninsular Big Horn Sheep Locations and Critical Habitat. '

4, Q. The applicant has been criticized for its approach in performing the biological resource
surveys. Can you summarize that approach and discuss why you believe the aggregated
biological survey data is acceptable and appropriate to use in this case.

The Applicant has performed numerous surveys for hiological resources for this project. In total
we have had over 4,670 hours in the field on biological surveys. These have included surveys for:
s Sensitive Plants — {Spring 2007, Spring 2008, Spring 2010, and planned surveys in fall
2010 to verify previous results)
¢ Flat-Tailed Horned Lizard — {May 2007 and Supplemental surveys of linears in May
2008)

The survey protocol for each of these surveys was approved in advance by CEC and BLM. Each
of these surveys either used approved protocols or modified protocols that were approved in advance
by the agencies.

tn all cases the individuals performing the surveys either had or were under the direct oversight
of individual that had the appropriate training and levels of experience to perform the surveys.

In response to requests from the agencies and intervenors, we have gone back and performed
additional surveys. The most recent sensitive plant surveys for example were performed in addition to
the two preceding surveys in response to the low rainfall years experienced during the prior surveys,

In aggregate, we believe that the surveys represent a comprehensive and accurate picture of the
hiologicat resources located on or in the vicinity of the project site in sufficient detail to understand the
potential impacts and define appropriate mitigation.

5. Q. With respect to the most recent botanical surveys performed during this year of above
average rainfall; did you identify any sensitive plants that were not observed during the
preceding two surveys?



Yes, we found three CNPS List 2 species and two CNPS List 4 Watch List species.

B. Q. How does the ohservation of those species effect your conclusion en the project’s potential
impacts and mitigation?

The List 2 species detected occur as individuals or small groups of individual plants. | feel that
given the level of habitat conservation in the project vicinity (Anza Borego State Park, BLM Management
Areas), it is likely that these sensitive species are adequately conserved offsite and that the proposed
mitigation for Flat-tailed Horned Lizard would also contribute to conserving rare plant resources in the
project vicinity.

7. Q. The BLM has requested the applicant to perform additional sensitive plant surveys this fall.
Do you have any comment on those surveys?

The BLM’s requirement was initially intended to identify plants that may emerge following the
summer monsoon season. All of the species that could potentially bloom in fall also bloom in spring, so
we do not expect any plants to be found in the fall that were not ohserved in the recent two rounds of
spring surveys. We do not have a problem performing these surveys to verify this expectation and make
modifications to mitigation requirements if any unexpected species are observed.

8. Q. Peninsula big hern sheep were observed on-site during the spring of 2009. What is your
conclusion regarding this observation and impacts of the project on this species?

Detection of Bighorn Sheep was not expected by any of the biologists involved in the project,
inciuding the wildlife agencies. We believe the sighting was anomalous. The expectation that bighorn
sheep make frequent and biolegical important use of the 1VS site is low due to the distance of the site
from the core habitat areas 4-6 miles west of the site.

9. Q. What is your understanding of the agencies conclusions on this issue?

The CEC, USFWS, CDFG, and BLM bioclogists are in agreement that the sighting of bighorn sheep
on the site in spring 2009 was an unusual occurrence and is unlikely to occur again. Therefore, it is not
anticipated that the project will adversely affect the bighorn sheep.

10. Q. The flat-tailed horned lizard has been found on the project site. Will you briefly discuss the
status of this species, the population levels you expect on site, and the mitigation proposed?

The flat-tailed horned lizard was proposed by the USFWS for listing under the federal
Endangered Species Act. We performed 332 sample plot surveys for flat-tailed horned lizards in (May
2007} and supplemental transect surveys of the two linear project components in May 2008. These
surveys detected a total 4 individuals of flat-tailed horned lizards. Based on the amount of suitahie
habitat, we expect the population to be about between 20 and 30 on the project site. Other population
estimates have ranged between 2100 and 3500, but we believe these are high because so few
individuals were detected during the intensive survey effort. A non-sensitive horned lizard species is
also present onsite, so detection of lizard scat is not necessarily indicative of flat-tailed horned lizards
being present.

Although suitable flat-tailed habitat and vegetation may remain on-site during constru'ction and
operation, we are proposing to mitigation based on an assumed loss of the entire population on the site.



The mitigation consists of 1:1 for onsite habitat acreage impacts and 5:1 for habitat acreage impacts
along the transmission line ROW that is within the Yuha Desert Management Area. This mitigation is
consistent with the agency approved management strategy for the flat-tailed horned lizard.

11. Q. Do you have any concern with the mitigation proposed in the SA/DEIS?

As written, the mitigation proposed in the SA/DEIS will require onsite conservation for list 2
species. That is a concern because given the industrial nature of the proposed facility; we believe offsite
habitat mitigation would be more beneficial to the plant resource than onsite retention of small isolated
populations of plants and the associated edge effects that would be extant with the project.
Maintaining sustainable populations on the project is not practicable given the sensitivity status of the
species, the small numbers present, and their distribution within the project boundaries. Offsite habitat
mitigation for FTHL will also benefit rare plant resources in the project vicinity.

We have not heard back from the staff whether this change is acceptable. We would like the
Committee to consider this issue if it is not resolved at the staff level.

12, Q. New regulations have been issued by the U.S. Fish and Wildlife Service regarding potential
impacts to golden eagles. How do those regulations affect the proposed project?

There are no known golden eagle nesting areas within 10 miles of the site, so the site is consider
potential foraging habitat for raptor species such as eagles, but no effects to nesting eagles is expected.
Therefore, we do not believe that these regulations should affect the proposed project.

13. Q. The Seeley Wastewater Treatment Facility has been identified as the preferred source of
water for the project. Concerns have been raised regarding the potential biological resource
impacts resulting from upgrades required to the treatment facility. Do you have any comment
on the potential for biclogical impacts?

Since the construction work for the upgrades will be performed within the area already
disturbed or previously developed by the existing treatment plant, the primary potential impact is
indirect effects to riparian habitat and associated species resulting from the diversion of the treated
effluent to the Imperial Valley Solar project. This concern was raised by CURE. Ina comment on the
Mitigated Negative Declaration issued by the Seeley County Water District, the U.S. Fish and Wildlife
Service also raised questions on potential impacts to the Yuma clapper rail.

| have reviewed the biological survey and assessment work prepared by John Konecny and
Dudek Associates. To date, Yuma clapper rail surveys have been reported as being negative and no

incidental take of this listed species is expected.

| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.
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PREPARED TESTIMONY
OF
Michael Wood
Biological Resources - Sensitive Plants

1. Q. Please state your name and position.

My name is Michael Wood and | am a botanist/ecologist with Wood Biological Consulting. | am
under contract to Tessera Solar working on the botanical resource assessment for the Imperial Valley
Solar Project. My résumé is attached.

2. Q. What is the purpose of your testimony?
My testimony discusses the applicant’s 2010 botanical surveys.

3. Q. With respect to the most recent botanical surveys performed during this year of above
average rainfall; did you identify any sensitive plants that were not observed during the
preceding two surveys?

Yes, we found the following:

e Brown turbans, annual (Malperia tenuis - Asteraceae; CNPS List 2.3; 10 widely spaced
individuals).

e Harwood’s milk-vetch, annual (Astragalus insularis var. harwoodii - Fabaceae; CNPS List
2.2; 35 individuals at 4 locations).

e Wiggin’s croton, perennial (Croton wigginsii - Euphorbiaceae; CNPS List 2.2; up to 7
seedlings/young plants at a single location).

e Utah vine milkweed (Funastrum [=Cynanchum] utahense — Apocynaceae [formerly in the
Asclepiadaceae) ; CNPS “Watch” List 4.2; approx 818 plants at 22 locations).

e Thurber’s pilostyles (Pilostyles thurberi — Apodanthaceae [Rafflesiaceae in the Jepson
Online Interchange]; CNPS “Watch” List 4.3; approximately 12 infected host plants - dye
plant (Psorothamnus emoryi) at 6 locations.

4, Q. Do you have an opinion as to why these additional species were identified during the 2010
surveys but not found during the two previous surveys?

Yes. The 2009-2010 winter rainy season ended a severe three-year drought, delivering above
average rainfall to the Sonoran Desert. As a result, there was a substantially greater wildflower display
during the spring of 2010 compared to 2008. The 2010 surveys added a total of 24 native plant species,
2 subspecies and 2 varieties to the 2008 inventory.

5. Q. Can you describe the 2010 spring botanical surveys?

| have been and am currently participating in the 2010 spring botanical surveys for the Imperial
Valley Solar Project. These surveys have been carried out in accordance with protocols® approved by

1 See: California Department of Fish and Game (CDFG). 2009. Protocols for Surveying and Evaluating Impacts to Special Status Native
Plant Populations and Natural Communities. November 24. Available online at
http://www.dfg.ca.gov/biogeodata/enddb/pdfs/Protocols for Surveying and Evaluating Impacts.pdf; California Native Plant
Society (CNPS). 2001. Botanical Survey Guidelines. Revised June 2. Available on line at
http://www.cnps.org/cnps/rareplants/pdf/cnps survey guidelines.pdf; United States Fish and Wildlife Service (USFWS). 2000.



http://www.dfg.ca.gov/biogeodata/cnddb/pdfs/Protocols_for_Surveying_and_Evaluating_Impacts.pdf
http://www.cnps.org/cnps/rareplants/pdf/cnps_survey_guidelines.pdf

CEC, BLM, CDFG, and USFWS with fully qualified technical experts. All the personnel that performed the
2010 surveys are well trained botanists with many years of experience. Some members of the 2010
survey team participated in the 2008 surveys; the remainder, while new to the IVS site, have extensive
experience with the flora of the California deserts. Prior to initiating each round of surveys, all
personnel visited nearby reference populations of several of the target species and spent time on site
working as a group to confer on the site’s flora. Team members collected specimens in the field for
plant identification working sessions each evening. A great deal of attention was spent on making
species determinations and no species that could have been confused with any of the target species
were left unidentified; all taxonomic uncertainties were resolved. All special-status target species found
on site were collected and either compared with specimens stored in herbaria or were submitted to Dr.
Jon Rebman, curator of the herbarium at the San Diego Natural History Museum.

6. Q. Based on your experience and expertise, do you believe that the surveys adequately identify
all the native plants found on the project site?

Yes. Based on my experience, | am confident that the survey results provide a thorough and
reliable identification of the native plants found on the site.

7. Q. The agencies are requesting that additional botanical surveys be performed during the fall.
Do you have any comments regarding these surveys?

As suggested by Joy Nishida of the CEC, only 2 summer/fall flowering special-status species are
known from Imperial County. These are Abrams’ spurge (Chamaesyce abramsiana — Euphorbiaceae;
CNPS List 2.2) and desert unicorn-plant (Proboscidea altheifolia — Martyniaceae; CNPS List 4.3). Abrams’
spurge is an annual species found in habitats similar to those found in the study area and is recorded
from the project vicinity; it might not have been recognizable during either the early or late spring 2010
surveys. Its current known distribution in Imperial County is east of Brawley and El Centro. No
populations are known within 10 miles of the IVS site.

Desert unicorn-plant is a perennial, also recorded from habitats similar to those found on site.
However, its recorded locales in Imperial County are entirely from the eastern portion of the county
and, as a perennial, it would have been recognizable during the prior surveys. In my experience, it seems
like an extraordinary requirement to complete fall surveys for a single species whose likelihood of being
present onsite is moderate.

| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.
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Guidelines for Conducting and Reporting Botanical Inventories for Federally Listed, Proposed and Candidate Plants. January. Available
online at http://www.fws.gov/ventura/speciesinfo/protocols guidelines/docs/botanicalinventories.pdf
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PREPARED TESTIMONY
OF
MIKE FITZGERALD
Biology

1. Q. Please state your name and place of employment.

My name is Mike Fitzgerald and | am the President and Senior Environmental Scientist with
Ecosphere Environmental Services. Ecosphere is under contract to the Tessera Solar (TSNA) on the
Imperial Valley Solar project. My resume is attached.

2. Q. What is the purpose of your testimony?

The purpose of my testimony is to discuss the potential biological impacts on aquatic resources
that could result from the construction and operation of the Imperial Valley Solar Project.

3. Q. What exhibits are you sponsoring in this proceeding?

I am sponsoring Exhibit 31, entitled “Sediment Study for Three Washes at the Solar Two Project
Site in Imperial Count, CA” January 2010. This report was performed by Dr. Howard H. Chang. | have
reviewed this report and concur in the methodology and conclusions reached by Dr. Chang. | am also
sponsoring Exhibit 34, entitled Revised Project Wash Avoidance Site Plan, provided within this submittal.
This Figure was prepared by Ecosphere and shows a modified project design that the Applicant believes is
the Least Environmentally Damaging Practicable Alternative (LEDPA).

4, Q. Please describe Dr. Chang’s report

This study was completed to evaluate the potential direct and indirect impacts of the proposed
project on stream hydrology and sediment transport both on and off the site. It evaluated three washes
on the site and used the FLUVIAL-12 model to simulate hydraulics of flow, velocity, sediment transport,
sediment delivery and potential stream channel changes along these washes. Dr. Chang made the
following conclusions:

a. Following project construction, flow depths in the washes in a 100-year flood are less than
one foot and occur as low velocity events.

b. The project would not result in substantial changes in channel bed in the studied channel
reaches.

C. At-grade road crossings will not cause major changes to sediment delivery patterns

d. Sediment deposition and induced erosion by at-grade road crossings will not be
substantial.

e. Long-term sediment delivery and transport will not be impacted by the at-grade road
crossings.

f. Installation of sediment basins will have long-term impacts on sediment delivery onsite

and down stream of the project area.

Dr. Chang’s report concluded that to minimize impacts, it would be ideal if the project caused no
substantial changes to sediment delivery. He identified proposed road crossings, sediment basins,
culverts, vegetation and buildings as sources affecting sediment transfer. In order to “mitigate adverse
impacts” Dr. Chang recommended the following mitigation measures:

a. Delete all sediment basins,



b. Change all road crossings to at-grade crossing with all culverts removed, and
c. Consider the total scour depth of five feet in the Suncatchers in washes.

5. Q. Have the mitigation measures recommended by Dr. Chang been incorporated into the
project by the Applicant?

With one exception, yes all the mitigation measures have been incorporated. They are described
in the revised Plan of Development (POD) and in the project Clean Water Act 404B-1 Alternatives Analysis
that evaluated avoidance and minimization of project impacts to Waters of the U.S. scheduled to be
submitted to the US Army Corps of Engineers (USACOE or Corps) and the Environmental Protection
Agency (EPA) on or before May 24" 2010. In evaluating the potential to avoid and minimize impacts to
waters of the United States, we determined that it was not possible to install at grade crossings along the
entire Lifeline road, as the project needs to have one access road that will be passable during large storm
events. Therefore, in order to adhere to Dr. Chang’s recommendation to remove culvert crossings, TSNA
is planning to construct an elevated concrete ConSpan or Bebo crossing; which is essentially a bridge over
Wash G without piers in the channel. This should ensure that the few necessary elevated crossings do not
impact long-term sediment delivery and transport of the drainages.

6. Q. Did the Applicant perform or contribute to other studies to understand the erosion and
sedimentation issues associated with the proposed project?

Yes. At the recommendation of the USACOE, TSNA commissioned the Southern California Coastal
Water Research Project (SCCWRP) to conduct a California Rapid Assessment Model or “CRAM” analysis of
the ephemeral washes affected by the proposed project. In short CRAM is a methodology designed to
support assessment and monitoring of all major wetland/riparian systems across all regions of the state.
The output of the model is a single “condition score” for the assessment area, comprising the combined
separate assessment scores for Landscape, Hydrology, and Physical and Biotic Structure. CRAM also
provides the user with a separate “stressor checklist” to help identify sources of ecological degradation.
Sedimentation and erosion is not the focus of CRAM, but is a component of the assessment tool. It should
be noted that CRAM is not typically applied to desert wash systems and that in coordination with the
USACOE and SCCWRP, this project is being used as a test case to determine how that model may need to
be modified to accurately assess this type of environment.

CRAM assessments were completed for over 80 reaches of stream (ephemeral wash) systems on
and off site to determine functional values of system. The results of the analyses are expected to be
submitted to the USACOE on or before May 15" 2010. Preliminary results, based on Ecosphere ecologists
working with the SCCWRP personnel to collect the data, indicate that project washes will generally have
low CRAM scores due to the simplicity of the physical structure of the systems and because relative to
aquatic systems biological diversity is low.

7. Q. How do you anticipate that the results of the CRAM analysis will be utilized to help assess
the project’s impacts on aquatic resources?

As previously stated, the application of CRAM to desert wash systems is currently experimental.
Because CRAM was designed for wetland complex and riverine systems we expect that condition scores
will be low relative to wetter systems. It is my understanding that the Corps intends to use the condition
score to supplement the characterization of ecological function and to possibly use this characterization to
assist with the appropriate identification of suitable mitigation opportunities. However, as the results of
the CRAM are still pending, precise application of the results is somewhat speculative.



8. Q. Moving on to the 404(b)(1) alternative analysis, can you please describe the efforts
undertaken to evaluate the practicability of avoiding impacts to waters of the United States?

Under the Environmental Protection Agency’s regulations, known as the 404(b)(1) Guidelines, the
Corps can only authorize impacts to waters of the United States after it has determined that such impacts
cannot practicably be avoided. An alternative is considered practicable if it is available and capable of
being done taking in considerations of cost, logistics, and technology in light of the overall project
purpose.

To assist the Corps in complying with these regulations, Ecosphere analyzed alternative project
designs that could avoid or minimize impacts to waters of the United States and evaluated such
alternatives for practicability. Ecosphere analyzed the practicability of and associated impacts to aquatic
resources for the proposed project and five alternatives. The alternatives included the 300 MW
Alternative, Corps Drainage Avoidance 1 and Corps Drainage Avoidance 2 alternatives evaluated in the
SA/DEIS as well as modifications to the proposed project identified by the Applicant. The Applicant also
analyzed the original project design considered by the Applicant which would have had a 900 MW nominal
capacity and a no fill alternative.

9. Q. Please describe the results of this analysis.
Ecosphere determined the following:

The proposed project would result 166 acres of permanent impacts and 5.2 acres of temporary
impacts to waters of the United States. It would achieve the Applicant’s project purpose and would be
practicable in terms of cost, logistics and technology.

The 300 MW alternative was designed to test the practicability of limiting the project to Phase 1
and would allow for the nominal generation of 300 MW of electricity. It would result in permanent
impacts to 27 acres of waters of the U.S. and 7 acres of temporary impacts. It is not practicable as it
would not allow the Applicant to meet its project purpose as it would result in a 60% reduction in the
amount of energy generated and would significantly reduce the project’s ability to assist SDG&E in
meeting its Renewable Energy Portfolio requirements and to assisting SDG&E and the State of California in
reducing greenhouse gas production. It is also not practicable in terms of cost as it would significantly
increase the cost of generating electricity per KW to a level which would preclude the projects ability to
sell the electricity to a regulated utility and to obtain necessary financing. It would also not be practicable
in terms of logistics because it would preclude the placement of the main service complex in a central
location.

The 900 MW alternative was the original project proposed by TSNA. It would result in permanent
impacts to 205 acres and temporary impacts to 5.2 acres of waters of the U.S. It is practicable as it would
allow the Applicant to meet its project purpose and would supply 100% of SDG&E’s Renewable Energy
Portfolio requirements. This alternative was practicable in terms of cost as it would significantly reduce
the cost of generating electricity per KW to a level which would enable the project to sell the electricity to
a regulated utility and to obtain necessary financing. This alternative, however, is not the LEDPA as it
would result in an increase number of impacts to waters of the U.S.

The Applicants’ Wash Avoidance Site Plan would allow for the generation of 709 MW of utility
grade electricity. It was designed to test the practicability of washes identified by the Corps as providing



relatively high functions and values. It would result in permanent impacts to 54.4 acres of waters of the
U.S. and 28.6 acres of temporary impacts. Although it represents a reduction of over 10 percent of
renewable energy that would be available, it would still significantly contribute to assisting SDG&E in
meeting its renewable energy requirements and would contribute California’s goal for reducing
greenhouse gases, although it would not maximize this opportunity. This alternative would meet the
overall project purpose. The Applicant also determined that this alternative was practicable. Although it
results in an increase in cost per KW, the Applicant believes that the increased cost will still allow for the
generation of electricity that can be sold to a regulated utility at an acceptable price and to allow for the
obtainment of necessary financing. It allows the project to meet the logistical constraints. Because this
project significantly reduces impacts to aquatic resources, the Applicant believes that this alternative is
the LEDPA.

The Corps’ Wash Avoidance Alternative 1 would allow for the generation of 606 MW of utility
grade electricity. It would result in permanent impacts to 38 acres of waters of the U.S. and 12.5 acres of
temporary impacts. It is not practicable as it would not allow the Applicant to meet its project purpose as
it would result in a 19% reduction in the amount of energy generated and would significantly reduce the
project’s ability to assist SDG&E in meeting its Renewable Energy Portfolio requirements and to assisting
SDG&E and the State of California in reducing greenhouse gas production. Therefore, this alternative does
not meet the overall project purpose. This alternative is also not practicable in terms of cost as it would
significantly increase the cost of generating electricity per KW to a level which would preclude the projects
ability to sell the electricity to a regulated utility and to obtain necessary financing.

Similarly, Corps Wash Avoidance Alternative 2 would allow for the generation of 438 MW of
electricity resulting in 36.7 acres of permanent impacts and 10.4 acres of temporary impacts to waters of
the U.S. This alternative would not be practicable for the same reasons as the Corps’ Wash Avoidance
Alternative 1.

The No Fill alternative would not allow for the construction of a utility grade solar project and
would therefore not meet the project purpose.

10. Q. Based on these results, has the Applicant taken any actions?

Yes. Based on the determination that the proposed project could be modified to significantly
reduce impacts to aquatic resources, the Applicant has informed the Corps that it is seeking authorization
to construct the modified project design. The Applicant is currently working with the Corps to determine
if the Corps concurs with the Applicant’s practicability analysis.

The Applicant has also engaged Dr. Chang to evaluate this modified project design to qualitatively
assess the reduction in on and off site sediment transport and resulting impacts. Dr. Chang’s scope also
includes making design recommendations for constructing the project perimeter fence across waters of
the United States to minimize or eliminate impacts to aquatic resources entering and exiting the site.

11. Q. Does this complete your direct testimony?

Yes.



| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.

May 10, 2010 "/%/é %ﬁ

N Mike Fitzgerald



SUPPLEMENTAL PREPARED TESTIMONY
OF
REBECCA APPLE
CULTURAL RESOURCES

1. Q. Are you the same Rebecca Apple that submitted prepared testimony in this matter on
March 15, 20107

Yes and my resume submitted as part of the Applicant’s Prehearing Conference Statement is still
valid.

2. Q. What is the purpose of your testimony?

The purpose of my testimony is to provide supplemental information regarding the cultural
resource investigation that has been completed to date on the site, to assess the significance of the
resources found on the site, describe potential impacts to such resources, and describe potential
mitigation measures,

3. Q. Please describe the cultural resource investigation that has been completed to date.

URS has conducted complete cultural resources surveys of the project sites and linear facilities,
As reported in the Class lil report {Nixon et al. 2009}, 361 archaeological sites and 13 built resources
were identified and recorded. Archaeological resources include 237 prehistoric, 70 historic, and 54 dual
component/indeterminate sites, Prehistoric site types include lithic and/or ceramic scatters, trails, and
scatters of artifacts and fire affected rock. Historic period sites include refuse scatters, benchmarks
{survey markers), and roads. The dual component sites are typically historic refuse and lithics, while the
indeterminate sites are rock features. Built resources include canals, railroads, gravel mining areas, and
the Plaster City Plant.

4. Q. Have you made any conclusions regarding the significance of the cultural resources?

Based on investigations to date, recommendations for site eligibility have been provided in the
Class Il report (Nixon et al.} Eleven archaeclogical sites are recommended eligible and another 49 are
potentially significant and additional data collection has been recommended. None of the build
resources are recommended eligible. '

5. Q. Please discuss potential impacts and mitigation measures,

As described in my previous testimony, consultation among the BLM, State Historic Preservation
Office, the Advisory Council on Historic Preservation, the CEC, the National Park Service, and the
~Applicant is ongoing. Representative of Native American Tribes and interested members of the public
(“invited consulting parties”) have also been invited to participate in the consultation process. The
consultation process has resulted in the development of a draft Programmatic Agreement which sets
forth the procedures for how impacts to cultural resources will be addressed. The draft PA was
distributed to the consuiting parties and invited consulting parties for review and comment, It is
currently anticipated that a final PA will be executed on or before August 25", 2010.




The PA will guide cultural resources compliance efforts for the project. The PA calls for the
preparation of a Histaric Properties Treatment Plan {HPTP}, an umbrelia document similar to the Energy
Commission’s Cultural Resources Monitoring and Mitigation Plan {CRMMP), that will lay out the
mitigation measures to address project effects to resources eligible for the National Register of Historic
Places and the California Register of Historical Resources. It will also include regions contexts and an
archaeological research design. Documents that will be prepared as part of the HPTP include a
Monitoring Plan and a Discovery Plan. Because the PA is also addressing CEC mitigation requirements,
provisions for these have been included in the document, specifically Appendix B.il Coordination with
CEQA. This section describes the standards that will be used in determining what the appropriate
mitigation measures for sources will be.

6. Q. Do you believe that implementation of these mitigation measures will reduce impacts to
cultural resources to a less than significant level?

The measures will reduce a majority of the impacts to cultural resources to a less than
significant level. However, some of the potential impacts such as impacts to the portion of the De Anza
Trail Corridor that runs through the project site as well as visual impacts to sites such as mountains
important to Native American tribe are difficult or impossible to mitigate. Therefore, it is likely that the
project will still have significant impacts to cultural resources after all feasible mitigation measures are
implemented.

I swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.

Hewy 10, 2010 (Gdpeces /(%/@/oﬁ

Date d Rebecca Apple




REBUTTAL AND SUPPLEMENTAL PREPARED TESTIMONY
OF
SETH HOPKINS
Land Use
Visual Resources

1. Q. Are you the same Seth Hopkins that submitted testimony in this proceeding on
March 15, 2010?

Yes. My resume, submitted in Applicant’s Prehearing Conference Statement, remains
valid.

2. Q. What is the purpose of your supplemental testimony?

My testimony responds to public comments and agency concerns regarding the land use
and visual resource implications of the Imperial Valley Solar Project.

3. Q. Are you sponsoring any exhibits?

Yes, | am sponsoring exhibit 26, the Juan Batista de Anza National Historic Trail visual
impact analysis.

4. Q. The Staff Assessment/Draft Environmental Impact Statement raised concerns
regarding potential impacts to recreational lands administered by the BLM. What are your
comments regarding these concerns?

The SA/DEIS concluded that “the conversion of approximately 6,500 acres of land to
support the proposed project’s components and activities would directly disrupt current
recreational activities in established federal, state, and local recreation areas and would result in
adverse effects on recreational users of these lands.” (Page C.8-1)

The proposed project would not directly affect any established federal, state and local
recreation areas. The project site does not contain any developed public recreational areas or
facilities on federal lands (there are no BLM-designated campsites or points of interest located
on the project site), and therefore no developed recreational areas would be directly affected by
development of the proposed project.

Established recreational areas adjacent to the project site, including the Yuha ACEC on
the south and the Plaster City Open Area on the north, would not significantly be affected by the
proposed project, as described below.

According to the 1985 Yuha Desert Management Plan, the Yuha ACEC was nominated
for wildlife and cuitural resource values. The management plan states that due to the area’s
limited scenic quality, most sightseeing near the project site is associated with specific points of
interest (e.g., Yuha Wells, Yuha Shell Beds, Crucifixion Thorn Natural Area). The proposed
project will not affect the recreational use of the ACEC for recreational site specific sightseeing
values within the ACEC. Six campsites and four points of interest are located within the Yuha
ACEC; the proposed project would not disrupt usage of these existing developed recreational
areas.



The proposed project would also not disrupt the highly intensive existing recreational
uses within the Plaster City Open Area.

The BLM’s CDCA Plan designates BLM lands within the project site as Multiple Use Class
I, (Limited), which allows for low to moderate intensive recreational activities. Permitted
recreational activities that would no longer be allowed on the proposed project site include:
backpacking, primitive, unimproved site camping, hiking, horseback riding, rock hounding,
nature study and observation, photography and painting, rock climbing, spelunking, hunting,
land sailing on dry lakes, and non-competitive vehicle touring and events only on “approved”
routes of travel. Therefore, the proposed project would preclude dispersed, undeveloped
recreational activities associated with off-highway vehicle travel on designated routes occurring
on federal lands. Due to the abundance of recreational opportunities in the immediate area of
the project and the regional area the adverse impact of eliminating recreational opportunities
from 6,140 acres of public lands within the boundary of the project site would be considered
insignificant.

The SA/DEIS also states on page C.8-1 that the proposed project would result in
significant and unavoidable impacts associated with the disruption of recreation lands and non-
compliance with the Imperial County Land Use Ordinance for portions of the site zoned S-2, | do
not agree with this conclusion. As discussed above, the project would not directly or indirectly
disrupt activities in established federal, state, or local recreation areas and/or wilderness areas
or substantially reduce the scenic, biological, cultural, geologic, or other important factors that
contribute to the value of federal, state, local or private recreational facilities or wilderness
areas.

Upon commencement of construction, the public would not have access in the project
site. However, the public would continue to have access to the numerous recreational areas in
the regional areas of the project listed in Land Use Table 1. Hence, construction of the proposed
project would result in less-than-significant impacts related to recreational facilities and
recreational opportunities.

In addition, the project site is not a designated location for specific recreational uses but
provides a limited amount of dispersed, undeveloped recreational opportunities. Although the
proposed project would preclude existing recreational opportunities from the project site, the
impact would be insignificant because the proposed project would comply with the CDCA Plan
listing establishment of a solar facility as an allowable use within the project site.

Operation of the project would limit access to the project site for continued recreational
use within the project site since the project site would be fenced off and developed for solar one
and south of the project site, to other regional parks and to other recreational areas. Current
use of the Yuha ACEC and Plaster City OHV area by the public for recreational activities would
continue. Although operation of the proposed project would impact dispersed recreational
opportunities by limiting access to the project area, it would not be significant since the
community would still have access to the surrounding open spaces listed in Table 1. Therefore,
the proposed project wouid result in less-than-significant impacts related to recreational
facilities.



No designated recreation sites exist within the Imperial Valley Solar facility site. The
BLM lands within and surrounding the proposed project are used by the public for hunting, off-
road vehicle use on approved routes of travel, rock and mineral collecting, and sightseeing
(associated with historic, geologic, archeological and botanical resources). These parcels do not
contain any established recreational facilities by the county, state, or BLM. The NAP private
lands surrounded by the project area are designated by Imperial County as S-2 Open Space
Preservation, which can be used for for recreational, limited residential and commercial uses,
and some energy production uses including solar power.

The SA/DEIS also states on page C.8-6 and C.8-15 that “The wilderness areas closest to
the proposed project site are the Yuha ACEC which is adjacent to the southern boundary of the
project site . . .” The Yuha ACEC, however, is not a congressionally designated wilderness area,
nor is it a wilderness study area with wilderness characteristics.

5. Q. Does the BLM agree with these conclusions?

During the March 22, 2010 Energy Commission Staff Workshop and BLM Public Meeting
on the SADEIS for the Imperial Valley Solar Project, it was indicated by Daniel Steward that there
is a distinction between authorized permitted recreational uses and unauthorized passive
recreational uses. On the Project site, unauthorized passive recreational uses are occurring,
mainly related to OHV use. The BLM has indicated that there is a distinction, and that no
designated recreational areas or developed recreational facilities exist on site. Any recreational
use by OHVs is limited to designated open routes that traverse the Project site. Any other OHV
use of the site is unauthorized, illegal and unplanned. Therefore, impacts to these uses are less
than significant.

6. Q. Do you believe the proposed project will result in significant cumulative impacts
to recreational resources?

No, | do not. | believe the amount and quality of recreational resources being displaced
are relatively small compared to the opportunities that exist in the region.

7. Q. Currently the SA/DEIS restricts project construction to limited daylight hours.
Do you believe that allowing construction activities to occur 24 hours/day is consistent with
Imperial County LORS?

Yes. The County has processes that allow the review of specific nighttime construction
activities during the course of project construction and the granting variances when
appropriate. The County of Imperial has allowed some construction activities to be carried out
at night on other projects according to certain conditions under a variance. Under a variance
granted by the County, nighttime activities of the Imperial Valley Solar Project would satisfy the
requirements of the General Plan and noise ordinance. We request that the Commission allow
some construction activities to be carried out under a similar process.

8. Q. During the workshop on the project, concerns were raised by a member of the
public regarding potential impacts of the project on operations of the U.S. Border Patrol. Are
you aware of any concerns of the United States Border Patrol regarding this project?



We have discussed the project with the US Border Patrol. Although the Border Patrol
cautioned that they would like to keep their concerns and the details of security suggestions
confidential, | can summarize their concerns as follows:

a. The Border Patrol would like to make sure they have access to the site
when required,
b. The Border Patrol approves of the use of high fences, security cameras

and the presence of security personnel on site.
9. Q. Have you reviewed the Glint and Glare study prepared by Power Engineers?
Yes. | have read the report and discussed its analysis and conclusions with the authors.

10. Q. What are your conclusions on the necessity of a fence or other visual barrier to
mitigate for impacts associated with glint and glare?

After reading the study, | conclude that the 20 foot tall fence or other visual barriers are
not necessary to mitigate any rare impacts associated with glint and glare from the SunCatchers.

11. Q. Does this change your conclusions regarding the potential for significant adverse
visual impacts to some individuals viewing the project?

No, the Imperial Valley Solar Project is still likely to represent significant adverse impacts
to some viewers related solely to the size and visual dominance of the project irrespective of
glint and glare effects.

12. Q. Do you believe that the California Energy Commission should consider an
“override” for Land Use and Visual impacts?

Yes. From a Land Use perspective, | believe the chosen site is suitable, even ideal, given
the unprecedented size and scale of the Imperial Valley Solar project. However, | understand
how others may determine that a large solar facility does not fit within the definition of an
“allowed use”. This is a more of a legal issue than an environmental one. Personally | do not
believe the visual impacts resulting from the project outweigh the potential benefits of the
project; however | understand that others may disagree. | believe that the visual effects of the
project may be seen as positive by some, such as myself, who would appreciate using this land
for renewable energy production instead of passive OHV use. | believe caution dictates making
the override determination.

I swear under penalty of perjury that this testimony is true and correct to the best of my
knowiedge.
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SUPPLEMENTAL PREPARED TESTIMONY
OF
JASON PFAFF
Visual Resources
Q. Are you the same Jason Pfaff that submitted testimony on March 15, 2010?
Yes. My resume, submitted in Applicant’s Prehearing Conference Statement, remains valid.

Q. Did you complete the Glint and Glare study?

Yes. As discussed in my prepared testimony, Power Engineers conducted this study at the

request of the Applicant. CEC staff commented on the tasks performed as part of this study. | am
sponsoring this Glint and Glare study, exhibit 25.

3.

Q. Please describe the process you went through in developing exhibit 25?
POWER used the following steps in the Glint/Glare study;

1. Identify Potential Glint and Glare Issues— POWER identified Key Observation Points (KOPs)
where glint and glare may be an issue. Photography was taken from different KOPs around
the Imperial Valley Solar Project site, and GPS locations and camera information were
recorded. 7 KOPs were identified, including motorists on Interstate 8.

2. Characterize — POWER worked closely with Tessera Solar and Stirling Energy Systems (SES)
to develop accurate computer simulations of SunCatcher ™ operations. The POWER team
traveled to the Maricopa Solar Project site to observe and characterize the conditions in
which glint and glare may be produced and validate the computer simulation process.

3. Evaluate — Visual analysts studied the simulated project under different operation modes
and lighting conditions, and at different times of the year. These simulations were used to
evaluate and document when glint, glare and flashing effects may be visible to KOPs, and to
determine if a 20-foot fence or berm will reduce the occurrence of these effects. POWER
reviewed simulations to evaluate the potential visibility of glint and glare to the KOPs.
Simulation results were then validated with observations at the Maricopa Solar site. Results

4. Mitigate — POWER developed recommendations to mitigate the visibility of glint and glare
to KOPs (see Section 1.5).

Q. What are your conclusions?
Our conclusions were:
Glint/Glare - A 20’ fence will provide minimal screening for all SunCatcher operations studied.

e Glint - During normal operations and when a SunCatcher™ is tracking the sun, glint will
not be visible to offsite viewers. By design, the parabolic mirror focuses light to the
PCU, which blocks all direct reflections of the sun, regardless of viewer position, season

or time of day.



0 Glint may occur when a SunCatcher™ is in an off-axis position. During morning
and evening hours when the sun is low on the horizon, viewers looking east
(evening views) or west (morning views) may experience glint from these
conditions (up to 30 minutes).

0 In all KOPs reviewed, a 20-foot fence would have little or no benefit to block the
effects of glint during off-axis situations. The location of the glint, high in the
parabolic mirror could be visible to KOPs over the top of the 20-foot fence.

0 Simulations determined if the offset track position was moved from 10 degrees
to 25 degrees, glint would be eliminated in most of these situations

e Glare — Glare will be visible during normal operations. This effect is experienced from
the back and side of a SunCatcher™ when looking into the PCU. Simulation review
determined a 20-foot fence would provide minimal blocking benefits and was not
recommended as mitigation.

Flashing Effects - In certain, very rare conditions, a flashing effect may be experienced by
motorists in their peripheral vision, outside their focused vision. Due to the location of the glint,
high on the parabolic mirror, a 20-foot screen fence or berm in its proposed location would
provide minimal glint screening.

e Flashing effects to motorists were determined to occur only where consecutive rows of
SunCatchers™ are in an offset tracking position, moving from one dish to the next.
Offset tracking conditions in the morning or evenings may produce this result.

e In all KOPs reviewed, a 20-foot fence or berm would have little or no benefit to block
the effects of glint during offset tracking situations (approximate 1-5% reduction in the
duration of glint). However, study of transportation animations determined if the offset
track position was moved from 10 degrees to 20-25 degrees, glint would be eliminated
in most of these situations

Overall, we concluded that a 20 foot high berm or fence would provide only minimal benefits.
Our conclusions and recommendations are contained in exhibit 25.
Q. Please describe your recommendations.

We made the following recommendations:

a. Move the offset tracking position from 10 degrees to a position of 25 degrees,
b. Position the Suncatchers in the 25 degree tracking position several minutes
prior to sunup,
C. Position the Suncatchers into the night stow position after sundown, and
d. Develop an emergency Glint Response Plan.
Q. Does that complete your testimony?

Yes.



| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.

5/10/2010

Date Jason Pfaff



PREPARED SUPPLEMENTAL TESTIMONY
OF
TRICIA WINTERBAUER
Hazardous Materials
1. Q. Are you the same Tricia Winterbauer that submitted testimony in this proceeding on
March 15, 20107

Yes. My resume, submitted in Applicant’s Prehearing Conference Statement, remains valid.

2. Q. Are you responsible for the hazardous materials analysis of the increased hydrogen
amounts on the Imperial Valley Solar site?

Yes.
3. Q. What analysis did you perform?

The details of the centralized hydrogen system have evolved over time. The amount of hydrogen
stored for each SunCatcher will be increased from 3.4 to 11 standard cubic feet (scf) which would
accommodate PCU’s operation. The Project consists of up to 31,200 SunCatchers and will use hydrogen
gas as the working fluid in the PCU. Because of the hazardous nature of hydrogen there is a risk that it
may cause an offsite consequence upon uncontrolled release. The Project conducted an offsite
consequence analysis (OCA) for a worst case scenario release to evaluate the potential hazard posed by
the hydrogen at the Project Site. It is important to note that the OCAs for the Project provide
conservative evaluations for accidental hydrogen releases. The OCAs were performed following the
methodology provided in the RMP guidance (U.S. EPA 1999).

4, Q. What are your conclusions?

OCAs were performed using the EPA approved RMP*Comp modeling program and confirmed
through RMP OCA Guidance calculations. The purpose of conducting these OCAs was to evaluate any
potential offsite hazards that may occur from the storage and use of hydrogen at the Project Site.

The maximum potential extent of impact in the event of a worst-case release from the largest
vessel (hydrogen storage tank), as defined by the RMP OCA Guidance, would be equivalent to 0.06 mile.
However, in the event of the worst case scenario induced from cumulative releases at the site, the
maximum impacted distance is 0.3 mile. These distances are derived from an unrealistic hypothetical
situation where all potential hydrogen present at the Project Site participates in a vapor cloud explosion.
Results from the OCA modeling demonstrated that an accidental release of hydrogen, under
conservative worst-case scenario conditions, will not impact the public or environmental receptors in
the vicinity of the site.



| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.

May 10, 2010
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PREPARED SUPPLEMENTAL TESTIMONY
OF
SEAN GALLAGHER
Override

1. Q. Are you the same Sean Gallagher that submitted testimony in this proceeding on March
15, 20107

Yes. And my resume submitted in Applicant’s Prehearing Conference Statement remains valid.
2. Q. Are you sponsoring any exhibits?

Yes. Exhibit 36 provided with this submittal. This exhibit is a compilation of letters of support
for the project. It is important to recognize that this project has widespread support on a local, state
and national level. The letters are from Senator Dianne Feinstein, Governor Arnold Schwarzenegger,
State Senator Denise Ducheny, Assemblyman Manuel Perez, Chairman of the Imperial County Board of
Supervisors Wally Leimgruber, CEO of the El Centro Chamber of Commerce Cathy Kennerson, President
and CEO of the Imperial Valley Economic Development Corporation Tim Kelley, and SDG&E Senior Vice
President James Avery.

3. Q. Will you summarize the nature of the support expressed in these documents?

Overall the letters express support for the Imperial Valley Solar project for the contributions
that it will make to economic development in Imperial County, and for its contributions to California’s
Renewable energy and Climate Change goals. The letters from local leaders emphasize the significant
contribution the Imperial Valley Solar Project will make in providing jobs and economic stimulation for
Imperial County. The letters from state leaders and Senator Feinstein additionally express support for
the project for its contributions to California’s renewable energy requirements and climate change
goals..

4, Q. How do these documents relate to the overall findings the Commission is requested to
make in approving the project?

These documents demonstrate that a variety of policy makers recognize the economic and
environmental significance associated with developing the Imperial Valley Solar Project, and support the
development of the project for these reasons.

| swear under penalty of perjury that this testimony is true and correct to the best of my knowledge.

May 10, 2010

Date Sean Gallagher
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located on the web page for this project at:

[http:/Avww.energy.ca.gov/sitingcases/solartwo/index.html]
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fully prepaid, to the name and address of the person served, for mailing that same day in the ordinary
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X sending an ori ginal paper copy and one electronic copy, mailed and emailed respectively, to the address
below (preferred method);
OR
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